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Abdul Qayyum --- Appellant/Petitioner (s) 

 
Versus 

IG Police --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) No. 1505/2010       Date of hearing 30.06.2010 

 

EJAZ AFZAL KHAN, CJ.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. According to the learned counsel for the 

respondents, the detenue is not with APA or any other official. The 
learned counsel for the petitioner in view of this development has 
been rendered clueless. He, thus, wants to withdraw this petition 
with the permission to file a fresh one after getting some ink-link 
about the whereabouts of the detenue.  

 

Announced.  
30. 06. 2010            CHIEF JUSTICE 

 
              J U D G E
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Hamid Hussain --- Appellant/Petitioner (s) 
 

Versus 

Director --- Respondent (s) 

 

JUDGMENT 

W.P No. 2337/2010         Date of hearing 01.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ directing 
the respondents to dispose of their applications in accordance with 
the posting and transfer policy, formulated by the Provincial 
Government and the judgment of this Court rendered in Writ 
Petition No.1865/2007 on 24.10.2008. 

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. A perusal of the record would reveal that the 

petitioners have already filed applications before the departmental 
authority, vis-à-vis, their posting and transfer in accordance with 
the policy but they haven’t been decided so far despite the lapse of 
sufficient time. Since, many other petitions have been disposed of 
by issuing alike directions, we, also direct the respondents in this 
case to dispose of the applications of the petitioners in accordance 
with the policy and judgment of this Court within a fortnight. This 
writ petition is disposed of accordingly. 
 
Announced.  
01. 07. 2010            CHIEF JUSTICE 

 
        J U D G E  
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Mst. Nazia --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

W.P No. 2399/2010         Date of hearing 01.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the order dated 10.06.2010 of respondent 
No.3, whereby, she has been directed to perform her duties on the 
station, she was working before the issuance of the order dated 
27.04.2010. 

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can be raised before 
the departmental authority and then before the Service Tribunal, 
this Court, while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t step-in, atleast, 
at this stage. We, instead of dismissing the writ petition, treat it as 
a representation before the departmental authority by following the 
dictum rendered in the case of Muhammad Anis & others vs. 

Abdul Haseeb & others (PLD 1994 SC 539) and direct the office 
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to send it to respondent No.2 for decision in accordance with law 
within one month. This writ petition, thus, stands disposed of.  
 
Announced.  
01. 07. 2010            CHIEF JUSTICE 

 
                J U D G E 
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Dr. Iqtidar --- Appellant/Petitioner (s) 

 

Versus 

Dr. Amjad Ali --- Respondent (s) 

 

JUDGMENT 

W.P No. 2390/2010         Date of hearing 06.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ annulling 
the seniority list, whereby, respondent No.1 has been given 
seniority from the date of an order, which stood withdrawn.  

 
2. The learned counsel appearing on behalf of the 

petitioner by referring to para-18 of the writ petition contended that 
this gross illegality was brought to the notice of concerned quarters 
but strangely enough no order has so far been passed in this behalf.  

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
4. Since the questions urged before us can well be 

urged before the departmental authority and then before the 
Service Tribunal, we, while hearing a petition under Article 199 of 
the Constitution of Islamic Republic of Pakistan, 1973, can’t 
intervene. We, instead of dismissing the writ petition, treat it as a 
representation before the departmental authority by following the 
dictum rendered in the case of Muhammad Anis & others vs. 

Abdul Haseeb & others (PLD 1994 SC 539) and direct the office 
to send it to Secretary Health for decision in accordance with law 
within one month. This writ petition, thus, stands disposed of.   
 

Announced.  
06. 07. 2010            CHIEF JUSTICE 

 
      J U D G E 



 

Peshawar High Court 

1408 

Dr. Iqtidar --- Appellant/Petitioner (s) 

 
Versus 

Dr. Muhammad Arif --- Respondent (s) 

 

JUDGMENT 

W.P No. 2391/2010         Date of hearing 06.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ in the 
terms as under:- 

 

“It is, therefore, respectfully prayed that on 

acceptance of this writ petition this Honuorable Court 

may direct respondents No.2, 3 & 4 to immediately 

take strict disciplinary action against respondent No.1 

for his dishonest demeanor which is on record. This 

Honuorable Court may also direct that necessary 

disciplinary action may be taken against respondent 

No.1 under Civil Servants Efficiency and Discipline 

Rules, 1973 and or removal from Service (Special 

Powers Ordinance), 2001. This Honuorable Court 

may direct that pending any action to be taken against 

respondent No.1, he may be suspended from service 

for his gross misconduct mentioned above and direct 

respondents No.2, 3 & 4 to remove respondent No.1 

from both the jobs which he is holding. This 

Honuorable Court may also direct the NAB 

authorities to look into the aspect of withdrawal of 

salary by respondent No.1 in connivance with the 

other official respondents for 8 years which must be 

deposited in Government Treasury.”    

 
2. Since the prayer reproduced above can well be dealt 

with by the departmental authority, we, while hearing a petition 
under Article 199 of the Constitution of Islamic Republic of 
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Pakistan, 1973, can’t intervene, atleast, at this stage. We, instead of 
dismissing the writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to Secretary 
Health for decision in accordance with law within one month. This 
writ petition, thus, stands disposed of.   
 
Announced.  
06. 07. 2010            CHIEF JUSTICE 

 
 

     J U D G E 
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Faqeer Hussain --- Appellant/Petitioner (s) 

 
Versus 

NAB --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 1647/2010         Date of hearing 06.07.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner who has been 
sentenced to one year R.I. with a fine of Rs.5,75,742/- has asked for 
his release on bail mainly on the ground that the sentence is short 
and his appeal is not likely to be heard in near future. 

  
2. The learned Additional Deputy Prosecutor General 

appearing on behalf of the respondent contended that the petitioner 
remained absconder, that he deserved much greater punishment but 
he was awarded far less than that and that there is also an appeal for 
enhancement of sentence, therefore, he does not deserve the 
concession of bail at least at this stage. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

  
4. The record reveals that the petitioner has been 

proceeded against and convicted for accumulating assets to the tune 
of Rs. 5 lac. He has been awarded one year sentence of 
imprisonment over and above fine of the same magnitude. Since the 
main appeal filed by the petitioner against his conviction and 
sentence cannot be heard in near future owing to heavy backlog and 
that he has already undergone more than two months R.I., we do 
not feel persuaded not to suspend it. This petition is thus allowed 
and the petitioner is directed to be released on bail if he furnishes 
bail bonds in the sum of Rs.5 lac, with two sureties each in the like 
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amount to the satisfaction of the Additional Registrar(Judicial) of 
this Court.  

 

              CHIEF JUSTICE  
Announced on  

06.07.2010                      J U D G E 
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Mst. Rashida Bibi --- Appellant/Petitioner (s) 

 
Versus 

Faiz Talib --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 730/2009         Date of hearing 07.07.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has questioned the judgment dated 18th November, 2009 of 
the learned Additional District Judge, Samarbagh whereby he 
dismissed her appeal and maintained the judgment and decree of 
the learned Judge Family Court dated 23-7-2008. 

 
2. Main contentions of the learned counsel for the 

petitioner are that where the petitioner after marriage was left on 
the mercy of the respondent’s parents and his staying away from his 
wife for 11 months just after the marriage is by itself a cruelty and 
that both the courts below  by ignoring this essential aspect of the 
case have neither appreciated the evidence on the record nor the 
law laid down in this behalf. The learned counsel next contended 
that where petitioner was beaten not only by her husband, but by 
her father in law and brother in law too, no other proof was required 
to establish cruelty. Cruelty, the learned counsel added, does not 
mean causing injury to body but also includes causing injury to the 
heart. 

 
3. As against that the learned counsel appearing on 

behalf of the respondent contended that all the allegations leveled 
against the respondent are not only wild but without any substance 
as none of them has been substantiated by evidence on the record. 
The respondent, the learned counsel added, no doubt stayed away 
from his wife, but that is because of his economic constraints as he 
being a poor man has to go far and wide to earn his livelihood, as 
such, it cannot be construed as cruelty in any sense of the word. 
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4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 
5. A perusal of the impugned judgments would reveal 

that both the courts below have not appraised the evidence on the 
record in its proper perspective. They have neither attended to what 
constituted cruelty nor considered the circumstances which 
constrained her to ask for dissolution of her marriage, a judgment 
thus passed is no judgment in the eye of law. The fact that when the 
petitioner confronted the respondent with the statement of his 
mother divorcing her, he affirmed the statement of his mother to be 
correct, though has been referred to by the learned Appellate Court 
but no conclusion one way or the other has been drawn therefrom. 
During the course of arguments it also transpired that the dowry 
articles of the petitioner worth Rs.29000/- are lying with the 
respondent while the jewelry given in lieu of dower is lying with 
the petitioner. Remand of the case was the only way out but 
keeping in view the agonies of the parties they have been facing 
ever since the institution of the suit, we hold that the petitioner 
would not claim dowry articles from the respondent while the 
respondent would not claim anything more than Rs.50000/- as the 
price of the gold ornaments given in lieu of dower amount.   

 
In the above terms, this petition is disposed of. 
  

             CHIEF JUSTICE  
Announced on  
7th July, 2010.                      J U D G E 
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Muhammad Inam --- Appellant/Petitioner (s) 

 
Versus 

Muhammad Zaib --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1266/2010         Date of hearing 07.07.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has questioned the order dated 13-3-2010 of the learned 
Rent Controller whereby he fixed the tentative rent of each shop as 
Rs.10000/- per month and directed him to deposit the same before 
15th of each month. 

 
2. Learned counsel appearing on behalf of the 

petitioner contended that before fixing the tentative rent, the learned 
Rent Controller was required to make an enquiry in terms of 
Section 13(6) of the Rent Restriction Ordinance and that the order 
fixing the rent without making an enquiry being without 
jurisdiction and lawful authority, cannot be maintained. 

 
3. The learned counsel appearing on behalf of the 

respondents contended that amount of rent has been fixed by 
attending to the ground realities and that the impugned order being 
free from any infirmity is not open to any exception. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. When we confronted the learned counsel for the 

respondents that where the quantum of rent was disputed, the 
learned Rent Controller was required to determine it approximately 
or after holding an enquiry in this behalf, the learned counsel for 
the respondents made an offer that whatever reasonable amount is 
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fixed by this court, that be deposited before 15th of each month 
alongwith arrear with effect from 11-1-2007. The learned counsel 
for the petitioner accepted the offer. In this view of the matter, we 
modify the order of the learned Rent Controller and fix the tentative 
rent as Rs.5000/-per month for each shop and direct the petitioner 
to deposit the arrears at the same rate from 11-1-2007 upto date on 
or before 7th August, 2010 and monthly rent before 15th of each 
month. With the above modification, this petition is disposed of.  

 
             CHIEF JUSTICE  

Announced on  
7th July, 2010.                          J U D G E 
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Najeeb Khan --- Appellant/Petitioner (s) 

 
Versus 

PA --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1828/2010         Date of hearing 07.07.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for his release as he has been hauled up under the 
orders of the APA. The learned AAG assisted by Mr.Iqbal Ahmad 
Durrani, Advocate, states at the bar that the petitioner has been 
hauled up in a case registered against him under Sections 400/401 
PPC  and that he can approach the court of APA for his release. 

 
2. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
3. Since the petitioner has been hauled up, according to 

the report of the Superintendent Jail, under Sections 400/401 PPC 
and is nowadays being interrogated in connection with some other 
cases, he can approach the court of APA for his release. We, 
therefore, would not like to intervene. However, we direct the APA 
to decide the application of the petition, when moved, as early as 
possible but not later than one month. This petition is thus disposed 
of. 

  
             CHIEF JUSTICE  

Announced on  
7th July, 2010.                        J U D G E 
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Gul Feroz --- Appellant/Petitioner (s) 
 

Versus 

Registrar Peshawar High Court --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2504/2010         Date of hearing 07.07.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the original record of the case and send 
it to the trial court. 

 
2. On the last date of hearing, we directed the office to 

submit a detailed report about the later fate of the file. We have 
been informed by the Additional Registrar of this court that the file 
has been lost and efforts are being made to trace it out or re-
construct the same. The office  is directed to make speedy efforts in 
this behalf so that the trial of the case may not be delayed 
unnecessarily. The officer who is instrumental in the loss of the file 
be proceeded against. With the above observations, this petition is 
disposed of.  

 
             CHIEF JUSTICE  

Announced on  
7th July, 2010.                        J U D G E
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Sharif Gul --- Appellant/Petitioner (s) 

 
Versus 

PSC --- Respondent (s) 

 

JUDGMENT 

W.P. No. 2477/2010         Date of hearing 08.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ directing 
the respondents to count their experience of teaching after M.A / 
M.Sc, which is the minimum qualification for the appointment of 
Executive District Officers / Additional Directors in BPS-19.  

 
2. The learned counsel appearing on behalf of the 

petitioners, by referring to the advertisement and the note added 
there-under, contended that where experience prescribed in the 
rules or the advertisement is to be reckoned after the minimum 
qualification for the post, the petitioners, whose experience after 
the qualification of M.A / M.Sc is more than the required, cannot 
be debarred from competing for the post mentioned above.  

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.   

 
4. Before we go ahead to discuss the proposition, 

canvassed at the bar by the learned counsel for the petitioners, we 
would like to reproduce the relevant provision of the 
advertisement, which reads as under:- 

 

ELEMENTARY AND SECONDARY EDUCATION 

DEPTT:_  
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TWENTY SIX (26) POSTS OF EXECUTIVE 

DISTRICT OFFICER / ADDITIONAL DIRECTOR 

(BPS-19 

 

QUALIFICATION: (1) Ph.D in Education and 

Seven years teaching / administrative experience in 

Govt: reorganized educational institutions / Office; or 

 

(ii) M.Phil in Education and Nine years teaching 

/ administrative experience in Govt: recognized 

educational institutions / office; or  

 

(iii) M.A / M.Sc in 2
nd

 Div with M.Ed / M.A 

(Education) / M.A (Education Planning & Management) 

or equivalent qualification with at least twelve years 

teaching / administrative experience in Govt: recognized 

educational institutions / office. 

AGE LIMIT: 35 to 50 Years. PAY SCALE: 

BPS-19. ELIGIBILITY: Both Sexes. ALLOCATION: 

Merit 

Note: Experience  wherever prescribed shall be 

counted after the minimum qualifications for the post(s), 

if not specifically provided otherwise against the 

advertised post(s)        

 
5. Whatever is reproduced above, is in fact based on 

the rules, which too require verbatim reproduction and, thus, run as 
under:- 

# 

Nomen

clature of Post 

Minimu

m Qualification 

For Initial 

Recruitment / 

Transfer 

ge 

Limit 

Meth

od of 

Recruitment 

Execut

ive District 

Officers / 

Additional 

Director in the 

i.

 PH.D in 

Education with 

at least seven 

years teaching / 

0-35 

years  

By 

initial 

recruitment 

in the 

following 
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Schools 

(Combined)   

administrative 

experience in 

Govt. 

recognized 

educational 

institution / 

office; or 

 

ii.

 M.Phil in 

Education with 

at least nine 

years teaching / 

administrative 

experience in 

Govt. 

recognized 

educational 

institution / 

office; or 

 

iii. 

 M.A / M.Sc 

in second 

division with 

M.Ed / M.A 

(Education) / 

M.A (Education 

Planning and 

Management) 

or equivalent 

qualification 

with at least 

twelve years 

teaching / 

administrative 

experience in 

Govt. 

manner: 

 

(a)

 Forty 

percent by 

initial 

recruitment 

from 

amongst 

open market; 

and  

 

(b)

 Sixty 

percent by 

initial 

recruitment 

from 

amongst the 

Teaching 

Cadre having 

the 

qualification 

as mentioned 

in Column 

No.3.  
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recognized 

educational 

institution / 

office.  

 
6. A bare reading of the advertisement and rules, 

mentioned above, reveals that the minimum qualification for the 
post of Executive District Officers / Additional Director is M.A / 
M.Sc in second division with M.Ed / M.A (Education) / M.A 
(Education Planning and Management). When so, we don’t agree 
with the learned counsel for the petitioners that the minimum 
qualification for the said post is M.A / M.Sc. The edifice of 
arguments built up by the learned counsel, thus, collapses when 
seen in light of what is reproduced above. We, thus, can’t issue the 
writ asked for.  

 
7. For the reasons discussed above, this petition being 

without substance is dismissed in limine. 
 

       CHIEF JUSTICE 
Announced.  

08. 07. 2010               J U D G E
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Haseen Safdar --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1946/2009         Date of hearing 14.07.2010 

 

EJAZ AFZAL KHAN, C.J.-  By this single judgment, we 
propose to decide W.P.No.854/2003 and C.M.No.17/2004 in 
W.P.No.712/2003 as they are inter connected with each other and 
aim at seeking the same relief. 

  
2. Learned counsel appearing on behalf of the 

petitioner contended that when the seat against which Miss 
Samreen petitioner of W.P.No.712/2003 was admitted, being meant 
for Punjab was to be filled on reciprocal basis, thus she could not 
have been admitted there against as in the event of its going vacant, 
it was to be conceded to open merit and that the petitioner having 
better merit than Miss Samreen was entitled to be admitted there 
against. The learned counsel next contended that since the 
petitioner being deprived of her due right had to continue her study 
on the basis of self finance scheme, the amount thus spent by her is 
liable to be reimbursed. 

 
3. As against that the learned counsel appearing on 

behalf of the respondents contended that the petitioner does not 
have any locus standi to question the admission of petitioner of 
W.P.No.712/2003 as many other students acquiring higher merit 
than her intervened in between, therefore, her petition is liable to 
dismissed on that score alone. The learned counsel next contended 
that even if the seat filled by Miss Samreen Khan was conceded to 
open merit, Miss Sumbal Ejaz and not the petitioner was entitled to 
admission as the former besides having equal marks to those of the 
latter, was to be preferred in view of her being senior in age in the 
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light of the relevant provision of the Prospectus of 2002-03. In this 
context, the learned counsel concluded that the petitioner cannot be 
termed as an aggrieved person by any stretch of imagination.  

 

4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 
5. A perusal of the record reveals that the petitioner of 

W.P.No.712/2003 contested for the seat of FATA against which 
Miss Mahwash Wazir was admitted. When on merit, she could not 
make out a case for admission, the seat which was to be filled by 
Punjab on reciprocal basis, was given to her notwithstanding it was 
to be conceded to the open merit. Now the question crops up 
whether the seat against which Miss Samreen Khan was admitted 
could have been given to the petitioner in the light of merit in case 
it was to be conceded to the open merit. Our answer to the question 
is “NO”, because in that eventuality it was to go to Miss Sumbal 
Ejaz who despite having equal marks was better placed because of 
being senior in age in view of the relevant provisions of the 
Prospectus. In these circumstances if at all any body was aggrieved, 
she was Miss Sumbal Ejaz and not the petitioner. The petitioner 
thus has no locus standi to question the admission of the petitioner 
of W.P.No.712/2004 or to ask for her admission against the said 
seat. Even the College, in this backdrop, cannot be burdened with 
any expenditure incurred by the petitioner in getting education on 
the basis of Self Finance Scheme when it admitted the petitioner of 
W.P.No.712/2004 against the said seat under the order of the Court.  

 
6. For the reasons discussed above, these petitions, 

being without any substance, are dismissed. 
 

                                  CHIEF JUSTICE  
Announced on  
14th July, 2010.                  J U D G E 
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Muhammad Sayyar --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2949/2009         Date of hearing 14.07.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
directing respondent No.8 to pass an order on the application 
moved by them under Section 265-K Cr.P.C.  

 
2. The learned counsel appearing on behalf of the 

respondent contended that the court has not refused to pass any 
order on the application and instead has linked it with the recording 
of some evidence. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. Once an application under Section 265-K Cr.P.C. is 

moved before the trial court, it is bound to pass an order on that one 
way or the other. If a case is made out, it be accepted, if not, it be 
rejected. We do not understand why the disposal of application 
under Section 265-K Cr.P.C., has been linked with the recording of 
evidence. We thus direct the trial court to pass an appropriate order 
on the application under Section 265-K Cr.P.C. after hearing the 
parties.  

  
                 CHIEF JUSTICE  

Announced on  
14th July, 2010.                 J U D G E 
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Samiullah Khan Durrani --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 899/2010         Date of hearing 14.07.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has questioned the order dated 3-11-2009 of the 
respondents whereby his services have been terminated. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when the petitioner was appointed on 
contract basis in the Directorate of Livestock Research and 
Development, NWFP, Peshawar, vide order dated  21-2-2006;  then 
transferred and absorbed  as Office Assistant in the Veterinary 
Research Institute, NWFP, Peshawar, vide order dated   31-8-2006;  
and then transferred and adjusted in the Directorate of Livestock 
and Dairy Development NWFP, Peshawar, vide order dated   1-10-
2007, he was a regular employee to all intents and purposes, 
therefore, his services could not have been terminated without 
giving him an option of hearing. 

 
3. As against that, the learned AAG appearing on 

behalf of the respondents contended that the appointment of the 
petitioner was against a post in the Project and that he submitted his 
arrival report against the said post, therefore, he cannot be 
considered a regular employee by any attribute and that since his 
transfer and absorption was illegal, his services were rightly 
terminated through the impugned order. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 
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5. Whether the petitioner was a regular employee or 
not, whether he was validly absorbed or not, are the questions  
falling outside the domain of this court while hearing a petition 
under Article 199 of the Constitution of the Islamic Republic of 
Pakistan, 1973. However, once he was appointed through transfer 
or absorption, his services could not have been terminated without 
giving him an option of hearing. The order terminating his services 
passed in violation of the principle of natural justice enshrined in 
the maxim audi alteram partem cannot be maintained. We, 
therefore, by allowing this petition, set aside the impugned order 
and direct the respondents to pass an appropriate order after giving 
him an option of hearing.  

  
                 CHIEF JUSTICE  

Announced on  

14th July, 2010.                J U D G E
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AMAN ULLAH and another---Petitioners 

Versus 

PAKISTAN TOBACCO BOARD, PROVINCE OF KHYBER 
PAKHTUNKHWA, through Secretary and another---Respondents 

JUDGMENT 

W.P No. 2633/2010       Decided on 15th July, 2010 
(2011 C L C 529 Peshawar) 

Constitution of Pakistan--- 

Ejaz Afzal Khan, C.J. and Mazhar Alam Khan, J  ----
Art. 199---Constitutional petition---Auction of contract for 
collection of Tobacco Cess-Cancellation of auction---Contract for 
the collection of Tobacco Cess was auctioned in which the 
petitioners were highest bidders, but same was cancelled and 
advertised afresh-Bidders were again invited to participate in the 
process scheduled to be held on 28th, 29th and 30th June, 2010---
On 28th June petitioners and respondent were marked present, but 
on that date no auction proceedings had taken place---On 29th June 
only three persons were shown to have been present including one 
of the respondents; and on that date bid offered by said respondent 
being highest, was shown to have been accepted---Proceedings of 
auction, in circumstances could not be said to be transparent, when 
the earlier. one had been cancelled without any tenable reason---
Three dates were given in the advertisement i.e. 28th, 29th and 
30th June, 2010, for auction, but it was concluded on 29th June, 
2010---Unnecessary haste in the matter had not been explained---
Auction proceedings were set aside and authorities were directed 
to re-auction the same after fulfilling the codal formalities within a 
fortnight.   
 
S.M. Kausar for Petitioners. 
Abdul Latif Afridi for Respondents.  
Date of hearing: 15th July, 2010 
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Ali Raza --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
WP.No. 1343/2010         Date of hearing 15.07.2010 

 

EJAZ AFZAL KHAN,  C.J.-  By this single judgment, we 
propose to decide W.P.Nos 893, 918 and 2736 of 2010 wherein 
petitioners have asked for the issuance of an appropriate writ 
directing the respondents to declare the marks of Viva Voce as 100 
instead of 120, as is done in other systems. 

 
2. The learned counsel for the petitioners to support 

their contentions placed reliance on the judgment of this court in 

W.P.No.2918/2009 ( Muhammad Abbas Khan Vs. NWFP 

Public Service Commission )decided on 17-11-2009. 
 
3. The learned Additional Advocate General appearing 

on behalf of respondents contended that the case referred to above 
cannot be applied to the case in hand as in that case Political 
Science, Physics and Chemistry despite being shown as one subject 
were assessed on the basis of individual performance of their papers 
whereas there is no such thing in the case in hand. The learned 
AAG next contended that when it was made clear in the 
advertisement that the passing marks shall be 120, petitioners 
cannot ask for reducing the same to 100. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. The case mentioned above, cannot be cited in the 

case in hand as the proposition involved in that case was different 



 

Peshawar High Court 

1429 

altogether as is clear from the relevant paragraph of the judgment 
which is reproduced as under :- 

 

“Once it is not disputed that general knowledge 

is one subject and so is political science, physics or 

chemistry etc., the passing marks are to be reckoned on 

the basis of aggregate as is done in the examination of 

the Federal Public service Commission for Civil 

Superior Service.” 

Another paragraph of the said judgment is also relevant 
which runs as under:- 

 

“Let us make it clear that people by and large do 

not know about the niceties. They want alike treatment 

of alikes in the absence of any palpable difference. They 

want to know how and why two examinations held 

under the same roof have different modes and manners 

for assessing merit. Intention behind changing the mode 

and manner of marking may be very pious but when it 

gives rise to heart burning and a sense of deprivation, it 

cannot be sustained. Who does not know that 

transparency in such examinations is highly desirable? 

It cannot thus be confused and confounded in the 

grooves of niceties. The fact is that it admits of no 

niceties.” 

 

5. Quite apart from this, when it was made clear all 
along in the advertisement that the Viva Voce marks shall be 120, 
the petitioners failing to secure the required marks cannot ask for 
reducing the same to 100. Thus, these petitions being without any 
substance are dismissed.  

  
                 CHIEF JUSTICE  

Announced on  
15th July, 2010.              J U D G E
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Mst. Farhana Yasmeen --- Appellant/Petitioner (s) 

 
Versus 

Asif Iqbal --- Respondent (s) 

 

JUDGMENT 

W.P No. 2383/2009          Date of hearing 20.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the judgment and decree 06.07.2009 of the 
learned Additional District Judge-I, Karak, whereby, he partially 
allowed the appeal of respondent No.1 and modified the judgment 
and decree dated 25.05.2009 of the learned Judge, Family Court, 
Karak.  

 
2. The main thrust of the arguments of the learned 

counsel for the petitioner was that where it was proved on the 
record that the dower amount fixed between the parties was 
Rs.5,00,000/-, it was to be decreed accordingly and that both the 
Courts below erred by not decreeing the claim of the petitioner in 
toto. The learned counsel next contended that reduction in the 
amount of maintenance was also uncalled for when the amount of 
Rs.5,000/- per month appears to be perfectly in accordance with 
the financial status of the respondent.  

 
3. As against that the learned counsel appearing on 

behalf of respondent No.1 contended that where no evidence 
whatever was brought on the record to prove that the dower fixed 
was Rs.5,00,000/-, the finding of the learned Trial Court was 
rightly maintained by the learned Appellate Court. He next 
contended that where no evidence was brought on the record to 
show that golden ornaments given to the petitioner were taken 
back by the respondent, the decree, thus, passed had to be upset by 
the learned Appellate Court. The amount of maintenance, the 
learned counsel submitted, was required to be modified, when it 
was based on guesswork.  



 

Peshawar High Court 

1431 

 
4. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the parties.  

 
5. The record reveals that the petitioner admitted that 

she was given golden ornaments weighing six tolas. Though, she 
denied that the ornaments are still with her, yet she produced no 
evidence whatever to prove that the said ornaments were taken 
back by the respondent. When so, the finding of the learned Trial 
Court being based on no evidence was rightly upset by the learned 
Appellate Court. The finding of the learned Courts below 
regarding the quantum of dower also appears to be correct, when 
no evidence, much less, convincing has been brought on the record 
to prove that dower fixed was more than what has been decreed. 
The learned counsel for the petitioner took strong exception to the 
judgment of the learned Appellate Court, whereby, it reduced the 
amount of maintenance from Rs.5,000/- to Rs.3,000/- per month 
but again he couldn’t refer to anything on the record as could show 
that it was any means less or incommensurate with the financial 
status of the respondent or life style of the petitioner.  

 
6. For the reasons discussed above, this petition being 

without substance is dismissed in limine.   
 
Announced.  
20. 07. 2010             CHIEF JUSTICE 
 

             J U D G E 



 

Peshawar High Court 

1432 

Engineer Nasir Jehan --- Appellant/Petitioner (s) 
 

Versus 

Chairman --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 282/2010         Date of hearing 20.07.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
directing the respondents to extend the benefits of pay package to 
the petitioners as have been notified in the letter dated 12th August, 
2008.  

 
2. Learned counsel appearing on behalf of the 

petitioners contended that once the pay package was notified 
through the letter mentioned above, it was to be extended to the 
petitioners and that the respondents being adamant in their denial 
are refusing to do what they are required by law to do. 

 
3. As against that, the learned Deputy Attorney 

General, by referring to the same letter, contended that the pay 
package spelt out by the letter mentioned above has not been  
enforced but has been linked with the fulfilment of the conditions 
of its being reflected in PC-I and PC-II duly approved by the 
competent forum. Since, the learned DAG added, it has neither 
been reflected in the PC-I or PC-II nor approved by the competent 
forum, petitioners cannot ask for that. The petitioners, the learned 
DAG contended, cannot ask for the said pay package when they are 
paid what has been promised to them in their letter of appointment 
dated 8th November, 2007. 

 
4. We have gone through the record carefully and also 

considered the submissions made by the learned counsel for the 
parties. 
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5. When the pay package spelt out by the letter 
mentioned above has neither been reflected in PC-I or PC-II nor has 
been approved by the competent forum, we do not think the 
petitioner can ask for that as of right. Their claim appears to be, all 
the more, unjustified when they are paid what was promised to 
them in the letter of appointment. When we asked during the course 
of arguments whether this pay package has been extended to any 
one similarly placed and positioned so as to make out a case of 
discrimination, the learned counsel could not cite any. When this 
being the state of thing, we do not think the writ asked for can be 
issued. This writ petition being devoid of merits stands dismissed.  

  
                         CHIEF JUSTICE  

Announced on 
20th  July. 2010.                                 J U D G E
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Durre Kamil Patwari --- Appellant/Petitioner (s) 
 

Versus 

District Revenue Officer --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2340/2009         Date of hearing 21.07.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
the order dated 18-8-2008 of respondent No.1 as being illegal, 
without lawful authority and of no legal effect. He has also asked 
for the issuance of an appropriate writ directing the respondent 
No.2 to ensure the implementation of his order dated 6-12-2007.  

 
2. Learned counsel appearing on behalf of the 

petitioner contended that once the petitioner ranked senior to many 
who have been appointed as Patwaris, he was required to be 
appointed as such. He next contended that the order dated 18-8-
2008 is illegal, arbitrary and without lawful authority as the Service 
Tribunal in its judgment nowhere suggested that the appointments 
be made in violation of seniority. The learned counsel by referring 
to the order dated 6-12-2007 of the Senior Member Board of 
Revenue contended that when it has been directed in no uncertain 
terms that the petitioner be adjusted on merit, respondent No.1 
could not defy it on any pretext whatsoever. 

 
3. As against that, the learned Additional Advocate 

General, appearing on behalf of the respondents, defended the 
impugned order by submitting that this was passed pursuant to the 
order of the Service Tribunal and that the impugned order being 
free from any infirmity is not open to any interference. He next 
contended that the petitioner is at S.No.89 in the Tehsil and 
appointments have been made upto S.No.82, his turn is likely to 
come in near future and that he would be adjusted accordingly. 
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4. We have gone through the record carefully and also 
considered the submissions made by the learned counsel for the 
parties. 

 
5. Once an order has been passed by the Senior 

Member Board of Revenue, who is Departmental Head of the 
Revenue Hierarchy, we do not understand, how the petitioner is 
asking this court for the implementation of the said order. Another 
strange fact is that despite his direction reflected in the order dated 
3-12-2008, to implement his order dated 6-12-2007, it has not been 
implemented. If the order passed by the Senior Member Board of 
Revenue still holds the field and it was passed in accordance with 
law, let respondent No.2 get the order mentioned above 
implemented with all the force and means at his disposal. This 
petition thus stands disposed of.  

  
                         CHIEFJUSTICE  

Announced on 
21st  July. 2010.                                  J U D G E
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Javed Iqbal --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2939/2009         Date of hearing 21.07.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has questioned the order dated 11-2-2009 whereby his 
services have been terminated on account of his absence. 

 
2. Learned counsel appearing on behalf of the 

petitioner contended that where petitioner was not given any show 
cause notice or an option of hearing, the order terminating his 
services passed at his back being violative of the principle of 
natural justice enshrined in the maxim “Audi Alteram Partem” is 
liable to be set aside. 

 
3. The learned AAG appearing on behalf of the 

respondents defended the impugned order by submitting that the 
casual conduct of the petitioner and his constant absence from the 
place of his duty called for the impugned order and that it being 
free from any infirmity is not open to any interference.  

 
4. We have gone through the record carefully and also 

considered the submissions made by the learned counsel for the 
parties. 

 
5. A look at the averments made in the writ petition 

would reveal that the petitioner has given reasons for his absence. 
No doubt, the period of contract, the petitioner was appointed for, 
has expired yet the stigma pinned on him cannot remain intact so 
long as his case is not decided afresh after giving him an option of 
hearing. Therefore, an order passed in violation of the principle of 
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natural justice enshrined in the maxim “Audi Alteram Partem” 
cannot be maintained. We thus allow this petition, set aside the 
impugned order and send the case back to the concerned authorities 
for decision afresh in accordance with law after giving the 
petitioner an option of hearing.  

  
                         CHIEFJUSTICE  

Announced on 
21st  July. 2010.                                J U D G E 
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Muhammad Sarwar --- Appellant/Petitioner (s) 

 
Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

W.P No. 1391/2009         Date of hearing 21.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the annulment of order dated 25.04.2009 of 
respondent No.1, whereby, they were transferred to different 
schools in the light of the judgments dated 25.03.2009 and 
15.04.2009 of this Court  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. Since the matter in essence and in substance being 

related to the terms and conditions of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. We, instead of dismissing 
the writ petition, treat it as a representation before the departmental 
authority by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send it to Director 
(Elementary & Secondary Education), for decision in accordance 
with law with due application of mind within one month. This writ 
petition, thus, stands disposed of.   

 

Announced.  
21. 07. 2010            CHIEF JUSTICE 

 
      J U D G E 
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Fdia Hussain --- Appellant/Petitioner (s) 

 
Versus 

IGP --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 311/2010         Date of hearing 22.07.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners were appointed 
vide order dated 9-1-2010. Subsequently, when they were found to 
be non-local, their order of appointment was withdrawn, vide order 
dated 16-1-2010. Departmental appeals were filed by the petitioners 
against the said order but those have not been disposed of so far. 
Petitioners thus through the instant petition have asked for the 
annulment of the order withdrawing their appointment. 

 
2. Since the petitioners have already filed appeals 

before the Departmental Authority, we would not like to intervene 
at this stage. However, while disposing of this petition, we would 
direct the concerned authority to dispose of the appeals of the 
petitioners within a period of one month. Thereafter, the petitioners 
may, if so advised, tap the door of this court.  

  
                         CHIEFJUSTICE  

Announced on 
22nd  July. 2010.                          J U D G E 
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Orient Shippers Karachi --- Appellant/Petitioner (s) 

 
Versus 

DG --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2612/2010         Date of hearing 22.07.2010 

 

EJAZ AFZAL KHAN, C.J.- By this single judgment, we 
propose to dispose of W.P.Nos.2610, 2611, 2612 & 2613 of 2010 
wherein the petitioners have sought quashment of the FIR No.40, 
dated 8-4-2010, registered against them under Sections 18,32, 32-
A, 79, 80, 157, 178 & 202-A/156(1)(9), (14),(14-A),(43),(82) & 
(90) of the Customs Act, 1969 and FIR No.42, dated 21-4-2010 of 
Police Station Customs Investigation & Prosecution Branch, 
Customs House, Peshawar, on the grounds that there is no oral or 
documentary evidence to prove any of the charges levelled against 
them and that the documents so collected go a long way to prove 
their innocence rather than guilt. 

 
2. We have gone through the record carefully and also 

considered the submissions made by the learned counsel for the 
petitioners. 

 
5. A perusal of the record and the documents annexed 

with the record by the petitioners would reveal that the case is still 
in the phase of investigation and no conclusive finding has been 
given so far by the Investigating Agency. Any comment on any of 
the documents referred to by the learned counsel for the petitioners 
would not be proper at least at this stage as it would tend to 
prejudice the case of either of the parties. Cases of Shehnaz Begum 

Vs The Honourable Judges of the High Court of Sindh and 

Bluchistan and another (PLD 1971 SC 677), Brig. Imtiaz 

Ahmad Vs Government of Pakistan through Secretary Interior 

Division and two others (1994 SCMR 2142) Muhammad Latif 
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ASI Police Station Sadar, Sheikhupura Vs Sharifan Bibi and 

another (1998 SCMR 666) and Anwar Ahmad Khan Vs The 

State (1996 SCMR 24), may well be referred to in this behalf, 
wherein the Honourable Supreme Court declined and even 
deprecated the interference with the criminal cases so long as they 
are in the phase of investigation. We, thus, do not feel persuaded to 
embark on an exercise which would amount to throttling the 
process of investigation. The more so when the petitioners have an 
alternate adequate remedy of moving the trial court under Section 
249-A Cr.P.C.  

 
6. For the reasons discussed above, these petitions are 

dismissed in limine. 
   

                         CHIEFJUSTICE  
Announced on   
22nd  July,2010          JUDGE 
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Fazal Wahab --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 2510/2010         Date of hearing 22.07.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to consider him for promotion in accordance with 
law.   

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since the questions urged before us being related to 

the terms and condition of service can well be urged before the 
departmental authority and then before the Service Tribunal, we, 
while hearing a petition under Article 199 of the Constitution of 
Islamic Republic of Pakistan, 1973, can’t intervene. Since the 
petitioner has already filed a representation before the 
departmental authority, we direct it to decide the same in 
accordance with law within a month. This petition is disposed of 
accordingly.   
 
Announced.  
22. 07. 2010            CHIEF JUSTICE 

 
        J U D G E  
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Samiullah --- Appellant/Petitioner (s) 

 
Versus 

PTCL --- Respondent (s) 

 

JUDGMENT 

W.P. No. 2809/2009         Date of hearing 07.09.2010 
 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to regularize him at par with others who being 
similarly placed litigated for their rights and were reinstated. The 
petitioner to support his case placed reliance on the case of Service 
Tribunal rendered in Appeals No. 212(P)/98, 213(P)/98, 215(P)/98 
& 217(P)/98. When we confronted the learned counsel for the 
respondents whether the case of the appellants in the cases referred 
to above can be distinguished from that of the petitioner in this 
case, the learned counsel tried his utmost to distinguish the case of 
those appellants from that of the petitioner in this case but did not 
succeed, notwithstanding the vehemence at his beck and call. When 
case of the petitioner is not distinguishable from that of the 
appellants in the cases referred to above, we are afraid the petitioner 
cannot be treated with a different yardstick. The cases of  Hameed 

Akhtar Niazi Vs The Secretary, Establishment Division, 

Government of Pakistan and others ( 1996 SCMR 1185) and 

Rashid Iqbal Khan Vs District Coordination Officer 

Abbottabad and others, rendered in CPLA No. 525 of 2007 

decided on 19-8-2007 may be referred in this behalf.  
 

2. For the reasons discussed above, this petition is 
allowed and it is directed that the petitioner be reinstated in service 
with effect from the date he was terminated with all service benefits 
excluding monetary. 

 
 CHIEF JUSTICE  

Announced on  
7th Sept., 2010.                   J U D G E
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Mohtasim Billa --- Appellant/Petitioner (s) 

 
Versus 

Government of N-W.F.P --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2671/2010         Date of hearing 07.09.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to declare the marks of Viva Voce as 100 instead of 
120, as is done in other systems. 

 
2. The learned counsel for the petitioner to support his 

contention placed reliance on the judgment of this court in 

W.P.No.2918/2009 (Muhammad Abbas Khan Vs. NWFP Public 

Service Commission )decided on    17-11-2009. 
 
3. The learned Additional Advocate General appearing 

on behalf of respondents contended that the case referred to above 
cannot be applied to the case in hand as in that case Political 
Science, Physics and Chemistry despite being shown as one subject 
were assessed on the basis of individual performance of their papers 
whereas there is no such thing in the case in hand. The learned 
AAG next contended that when it was made clear in the 
advertisement that the passing marks shall be 120, petitioners 
cannot ask for reducing the same to 100. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. The case mentioned above, cannot be cited in the 

case in hand as the proposition involved in that case was different 
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altogether as is clear from the relevant paragraph of the judgment 
which is reproduced as under :- 

 

“Once it is not disputed that general knowledge 

is one subject and so is political science, physics or 

chemistry etc., the passing marks are to be reckoned on 

the basis of aggregate as is done in the examination of 

the Federal Public service Commission for Civil 

Superior Service.” 

Another paragraph of the said judgment is also relevant 
which runs as under:- 

 

“Let us make it clear that people by and large do 

not know about the niceties. They want alike treatment 

of alikes in the absence of any palpable difference. They 

want to know how and why two examinations held 

under the same roof have different modes and manners 

for assessing merit. Intention behind changing the mode 

and manner of marking may be very pious but when it 

gives rise to heart burning and a sense of deprivation, it 

cannot be sustained. Who does not know that 

transparency in such examinations is highly desirable? 

It cannot thus be confused and confounded in the 

grooves of niceties. The fact is that it admits of no 

niceties.” 

 

5. Quite apart from this, when it was made clear all 
along in the advertisement that the Viva Voce marks shall be 120, 
the petitioners failing to secure the required marks cannot ask for 
reducing the same to 100. Thus, these petitions being without any 
substance are dismissed.  

  
                 CHIEF JUSTICE  

Announced on  
07.09.2010.                            J U D G E
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Abdul Saeed --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
WP.No. 2585/2010         Date of hearing 08.09.2010 

 

EJAZ AFZAL KHAN, C.J.-  By this single judgment we 
propose to decide W.P.No.2585/2010 in Notice and 
W.P.No.3213/2010 in Motion, as alike questions of law and facts 
are involved therein.  

 
2. The learned counsel appearing on behalf of the 

petitioners by referring to Rule-30 of the N.W.F.P. Public Service 
Commission Regulations, 2003 (hereinafter referred to as 
“Regulations”) contended that it clearly provides that in the case of 
teaching posts where M.A.M.Ed. and M.A.B.Ed. are the minimum 
qualifications, the teaching experience will be counted after 
acquiring Master Degree in one of the general subjects or M.Ed. 
The learned counsel by referring to the Notification 
No.SO(G)/E&SE/1-76/08/M&T, dated 4-5-2009 submitted that the 
same position is re-iterated therein, therefore, the opinion of the 
Secretary of the Government of NWFP that the teaching experience 
shall be counted after the minimum qualification is neither relevant 
nor tenable nor it could be had after when the requisition was given 
by the Government to the Public Service Commission as the ball 
lay in the court of the latter which is governed by the Regulations 
mentioned above. The learned counsel appearing on behalf of the 
petitioner in W.P.No.2585/2010 submitted that where 40% of the 
posts were to be filled up by initial recruitment from amongst open 
merit and 60%  by initial recruitment from the amongst the 
Teaching Cadre, all the posts should not have been filled from 
amongst the Teaching Cadre. 
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3. As against that, the learned Additional Advocate 
General representing the Government functionaries assisted by the 
learned counsel appearing on behalf of the private respondents 
contended that Rule-30(1) of the Regulations clearly provides that 
experience means experience gained in line in a regular full time 
paid job acquired after obtaining prescribed qualification. 
Reference to the later part of the Rule would not be of any 
significance as the post sought to be filled were of Management and 
not Teaching Cadre. To support his contention, he made reference 
to the decision of this court rendered in W.P.No.2477/2010 decided 
on 8-7-2010. 

 
4. We have gone through the material available on the 

files and considered the submissions made by the learned counsel 
for the parties. 

  
5. Before we discuss the contentions raised by the 

learned counsel for the parties, it is worthwhile to refer to Rule-30 
of the Regulations which reads as under :-  

 
“ When experience is laid down as a part of 

qualification, the following principles shall be 

followed in determining the experience:- 

(1).If not specifically provided 

otherwise in the relevant Service Rules, 

prescribed experience means the experience 

gained inline in a regular full time paid job 

acquired after obtaining the prescribed 

qualification. Period spent on studies 

whether inside or outside the country during 

service except the period in acquiring Ph.D. 

or M.Phil in the relevant field will be 

excluded from the claimed length of 

experience. In the case of Teaching posts 

where M.A. M.Ed and M.A. B.Ed. are the 

minimum qualification the teaching 

experience will be counted after acquiring 

Master Degree in one of the general subjects 
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or M.Ed. The period spent on acquiring 

teaching degree like M.Ed or B.Ed. will be 

excluded as a study period if acquired 

during the service or required experience 

after Master Degree. 

(2). 
……………………………………… 

(3). ……………………………………. 

(4). …………………………………… 

(5), ………………………………….” 

 

 
6. A look at the rule mentioned above would reveal 

that in the case of teaching posts where M.A. M.Ed. & M.A. B.Ed. 
are the minimum qualifications, teaching experience will be 
counted after acquiring the Master Degree in one of the general 
subjects or M.Ed., but this is not the case when the posts sought to 
be filled are not of teaching cadre. This argument would have been 
tenable had the vacancies sought to be filled were of teaching cadre. 
But when they are of Management Cadre, we do not think the 
argument of the learned counsel for the petitioners will have any 
weight. The commencing part of the Rule provides for experience 
acquired after obtaining prescribed qualification would thus reign 
supreme. This was also made clear even in the advertisement which 
merits reproduction and thus reads as under:- 

 

“ELEMENTARY AND SECONDARY 

EDUCATION                                          

DEPTT:_____________________________  

 

TWENTY SIX (26) POSTS OF EXECUTIVE 

DISTRICT OFFICER / ADDITIONAL DIRECTOR 

(BPS-19). 

  

QUALIFICATION: (1) Ph.D in Education and 

Seven years teaching/ administrative experience in 

Government reorganized educational institutions / 

Office; or 
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(ii) M.Phil in Education and Nine years 

teaching / administrative experience in Govt: 

recognized educational institutions / office; or  

 

(iii) M.A / M.Sc in 2
nd

 Div with M.Ed / M.A 

(Education) / M.A (Education Planning & 

Management) or equivalent qualification with at least 

twelve years teaching / administrative experience in 

Govt: recognized educational institutions / office. 

AGE LIMIT: 35 to 50 Years. PAY SCALE: 

BPS-19. ELIGIBILITY: Both Sexes. ALLOCATION: 

Merit 

Note:Experience wherever prescribed shall be 

counted after the minimum qualifications for the 

post(s), if not specifically provided otherwise against 

the advertised post(s).”  
       

7. The Note appended with the advertisement would 
further clarify and clinch the whole controversy. Whatever is 
reproduced above is, in fact, based on the rules which too require 
verbatim reproduction and thus run as under :- 

 

# 

Nome

nclature of 

Post 

Minimu

m 

Qualification 

For Initial 

Recruitment / 

Transfer 

ge 

Limi

t 

Meth

od of 

Recruitment 

Execut

ive District 

Officers / 

Additional 

Director in 

the Schools 

(Combined)   

i.

 PH.D in 

Education with 

at least seven 

years teaching / 

administrative 

experience in 

Govt. 

recognized 

0-35 

years  

By 

initial 

recruitment 

in the 

following 

manner: 

 

(a)

 Forty 
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educational 

institution / 

office; or 

 

ii.

 M.Phil in 

Education with 

at least nine 

years teaching / 

administrative 

experience in 

Govt. 

recognized 

educational 

institution / 

office; or 

 

iii. 

 M.A / M.Sc 

in second 

division with 

M.Ed / M.A 

(Education) / 

M.A 

(Education 

Planning and 

Management) 

or equivalent 

qualification 

with at least 

twelve years 

teaching / 

administrative 

experience in 

Govt. 

recognized 

educational 

institution / 

percent by 

initial 

recruitment 

from 

amongst 

open 

market; and  

 

(b)

 Sixty 

percent by 

initial 

recruitment 

from 

amongst the 

Teaching 

Cadre 

having the 

qualification 

as mentioned 

in Column 

No.3.  
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office.  

 
8. A bare reading of the advertisement and the Rules 

reproduced above reveals that the minimum qualification for the 
post of Executive District Officers/Additional Director is M.A. / M. 
Sc. in second division with M.Ed / 
M.A.(Education)/M.A.(Education Planning and Management). The 
experience would, thus, be counted after the attainment of the said 
qualification. 

 
9. When this being the case we do not think the Public 

Service Commission has committed any error or law or jurisdiction 
while dealing with the matter in hand. 

 
10. The argument addressed by the learned counsel for 

the petitioner in W.P.No.3213/2010 is also devoid of force as there 
is nothing in the rule or the advertisement as could indicate that any 
of the Cadres was restricted to apply for the posts advertised. 
Having thus considered, we finding no force in these petitions, 
dismiss the same.  

  
                CHIEF JUSTICE  

 
Announced on  
8th Sept, 2010.                      J U D G E 
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Gul Andaz Wazir --- Appellant/Petitioner (s) 

 
Versus 

Director Food --- Respondent (s) 

 

JUDGMENT 

W.P No. 2318/2010         Date of hearing 08.09.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
the order dated 30.04.2010 of respondent No.1 transferring him as 
being nullity on account of having been passed without jurisdiction 
and lawful authority.  

 
2. The learned Additional Advocate General appearing 

on behalf of the respondents opposed the prayer of the petitioner 
by submitting that the matter being related to the terms and 
condition of service and can well be agitated before the 
departmental authority in the first instance and then before the 
Service Tribunal through an appeal.  

3.  We have gone through the available record 
carefully and considered the submissions made by the learned 
counsel for the parties.   

 
4. Since it has consistently been held by the Apex 

Court in the cases of Miss Rukhsana Ijaz vs. Secretary, 

Education, Punjab & others (1997 SCMR 167); Ayyaz Anjum vs. 

Government of Punjab, Housing and Physical Planning 

Department through Secretary and others (1997 SCMR 169); 

Rafique Ahmad Chaudhry vs. Ahmad Nawaz Malik & others 

(1997 SCMR 170); Secretary Education NWFP, Peshawar and 2 

others vs. Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), that posting and transfer 
being related to the terms and condition of service can be urged 
before the departmental authority in the first instance and then 
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before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. We, however, instead of 
dismissing the writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to the Secretary 
Food for decision in accordance with the policy of the 
Government, vis-à-vis, transfer and posting of civil Servants, 
within a fortnight. This writ petition, thus, stands disposed of.   
 
Announced.  
08. 09. 2010            CHIEF JUSTICE 

 
          J U D G E  
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Saeedullah --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1963/2009         Date of hearing 09.09.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has flung challenge to the vires of the Notification dated 
31.08.1998, whereby, the terms and conditions of service have 
been changed to his detriment. 

 
2. At the very outset when we confronted the learned 

counsel for the petitioner that the petitioner, in view of the 
judgment rendered in the case of I.A. Sharwani & others vs. 

Government of Pakistan through Secretary, Finance Division, 

Islamabad & others (1991 SCMR 1041), can approach the Service 
Tribunal, his reply was that the said judgment being per-incurium 
and sub-silentio, is neither binding nor germane to the case in hand 
in as much as no final order has, so far, been passed by the 
departmental authority determining the rights of the petitioner, vis-
à-vis, the terms and conditions of his service, therefore, this Court 
has the jurisdiction to proceed with the case. The learned counsel, 
in support of his contentions, placed reliance on the case of S.H.M. 

Rizvi & 5 others vs. Maqsood Ahmad & 6 others (PLD 1981 

SC 612). He also took us through Section 4 of the Service Tribunal 
Act to substantiate his point of view.  

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner. 

 
4. As far as the judgment rendered in case of S.H.M. 

Rizvi & 5 others vs. Maqsood Ahmad & 6 others (Supra) is 



 

Peshawar High Court 

1455 

concerned that doesn’t show anywhere that the jurisdiction of the 
Service Tribunal is barred, if and when, vires of rules changing the 
terms and conditions of service is challenged. Similarly, Section 4 
of the Service Tribunal Act doesn’t bar the jurisdiction of the 
Service Tribunal to sit in judgment on the vires of rules affecting 
the terms and conditions of service. A careful perusal of the section 
shows that any order made by the departmental authority in respect 
of any of the terms and conditions of service can well be 
questioned before the departmental authority in the first instance 
and then before the Service Tribunal. New rule or notification of 
service is also an order to all intents and purposes in as much as it 
affects the terms and conditions of service and rights of the civil 
servants there-under. It has, thus, been interpreted as a final order 
so that the aggrieved civil servant may not go to more than one 
forum for the enforcement of his rights under the terms and 
conditions of service. Be all that as it may, once a bench of the 
apex Court consisting of five judges in the case of I.A. Sharwani 

& others vs. Government of Pakistan through Secretary, Finance 

Division, Islamabad & others (Supra), has interpreted this 
provision, we, while hearing a writ petition can’t strike a 
discordant note, that too, when in para-10 of the aforesaid 
judgment, the Hon’ble Supreme Court while dealing with a similar 
proposition held that a civil servant if is aggrieved by a final order, 
whether original or appellate, passed by a departmental authority in 
respect of his terms and conditions, his remedy, if any, is by way 
of an appeal before the Service Tribunal even where the case 
involves vires of a particular Service Rule or a notification. The 
said paragraph is reproduced as follows:-   

 

“From the above-cited cases, it is evident that 

it has been consistently held inter alia by this Court 

that a civil servant if is aggrieved by a final order, 

whether original or appellate, passed by a 

departmental authority in respect of his terms and 

conditions, his remedy, if any, is by way of an appeal 

before the Service Tribunal even where the case 

involves vires of a particular Service Rule or a 

notification or the question, whether an accused civil 
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servant can claim the right to be represented by a 

counsel before the Enquiry Officer. We are inclined to 

hold that if a statutory rule or a notification adversely 

affects the terms and conditions of a civil servant, the 

same can be treated as an order in terms of subsection 

(1) of Section 4 of the Act in order to file an appeal 

before the Service Tribunal.”   

 
5. We, thus, don’t agree with the learned counsel for 

the petitioner that the dictum rendered in the case of I.A. Sharwani 

& others vs. Government of Pakistan through Secretary, Finance 

Division, Islamabad & others (Supra) is either per-incurium and 
sub-silentio. The interpretation given in the said judgment being in 
conformity with the letter and spirit of Section 4 of the Service 
Tribunal Act is not open to any exception. 

     
6. We, therefore, instead of admitting this petition to 

regular hearing, treat it as an appeal before the Service Tribunal by 
following the dictum rendered in the case of Muhammad Anis & 

others vs. Abdul Haseeb & others (PLD 1994 SC 539) and direct 
the office to send it thereto for decision in accordance with law. 
This writ petition, thus, stands disposed of.   
 

       CHIEF JUSTICE 
Announced.  

09. 09. 2010       J U D G E 



 

Peshawar High Court 

1457 

Alamgir --- Appellant/Petitioner (s) 

 
Versus 

Pakistan Baitul Mal --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 1307/2009         Date of hearing 16.09.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the 
instant petition has asked for the issuance of an appropriate writ 
directing the respondents to pay him for 480 days in terms of the 
judgment of the Service Tribunal. 

 
2. The learned counsel appearing on behalf of the 

respondents by referring to lParagraph-5 of Chapter 13 of Pakistan 
Bait ul Maal Service Regulations 2005, contended that the 
maximum period of leave on full pay that may be granted at one 
time shall be as follows, petitioner cannot ask for more than that:- 

 

“(a) Without Medical Certificate    -       120 days 

  (b) With medical certificate          -       180 days  

 Plus 

  (c)     On medical certificate form 

 Leave account in entire service-    365 days” 

 

    

The learned counsel by referring to the order dated 29-11-
2006 of this Court in W.P.No.1280/2006 submitted that when the 
writ petition filed by the petitioner in this behalf was dismissed as 
infructuous, he could not turn round and ask for the same. The 
matter, the learned counsel add4ed, being hit by the principle of 
resjudicata is closed past transaction, thus cannot be reopened. 
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3. We have gone through the record carefully and also 
considered the submissions made by the learned counsel for the 
respondents. 

 
5. Before we proceed to discuss the merits of the case, 

it is wor6thwile to refer to the relevant paragraph of the judgment 
of the Service Tribunal dated 26-7-2004 which reads as under :- 

 

“We therefore set aside the impugned order 

and reinstate the appellant in service. The period 

between the date of termination and the date of his 

reinstatement will be treated as leave of any kind due 

it will however remain open for the respondent to 

proceed, against the appellant in accordance with law 

in order to prove his inefficiency, bad reputation and 

unsatisfactory performance. The termination of 

service on ground of appellant being Adhoc appointee 

appears to be colourable exercise of power.” 

 
5. A perusal of the above quoted paragraph of the 

judgment would reveal that the period lying between the 
termination of the service of the petitioner and his reinstatement 
was treated as leave of any kind due. This expression being not 
susceptible to more than one interpretation cannot be interpreted 
the way the learned counsel for the respondents wants us to do. 
Once this relief was granted to the petitioner by the Service 
Tribunal, it is final once and for all. What the respondents are 
required to do is to calculate what is the total service of the 
petitioner and how much of his leave is due. According to the facts 
admitted on record petitioner served for 10 years. The total account 
of his leave due thus comes to 480 days. Out of which he has been 
paid for 120 days while for the remaining days, he is to be paid.  

 
6. The argument that petitioner once expressed 

satisfaction about the implementation of the judgment thus passed 
in his favour, he cannot reopen the matter, has not impressed us at 
least when on the facts admitted leave due means nothing short of 
480 days, even if the matter was decided earlier on the basis of 
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misrepresentation, the petitioner can ask for the same. We thus 
treat this writ petition as a petition under Section 12(2) CPC and 
direct the respondents to pay arrear of 360 days to the petitioner. 
This petition id disposed of in the above terms. 

  
CHIEF JUSTICE  

 
Announced on              J U D G E 
16th Sept.2010  
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Gohar Rehman --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

W.P No. 2860/2010          Date of hearing 16.09.2010 

 

EJAZ AFZAL KHAN, CJ.-Since the decree, passed by 
the learned Family Court, can well be executed by the same in its 
capacity as Civil Court, we don’t think, this petition can be 
entertained. If the judgment-debtor is, in any way, outside the 
jurisdiction of that Court, precept can be sent to the Court within 
whose territorial jurisdiction the judgment-debtor resides. This writ 
petition is, thus, disposed of.  

 

Announced.  
16. 09. 2010            CHIEF JUSTICE 

 
J U D G E 
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Ghulam Yahya Khan --- Appellant/Petitioner (s) 

 
Versus 

PSC --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 1986/2008         Date of hearing 22.09.2010 

 

EJAZ AFZAL KHAN, C.J.- Learned counsel appearing 
on behalf of the petitioner on the last date of hearing submitted that 
though according to his understanding this petition was not 
entertainable but insisted to keep it pending simply because the 
petitioner wanted him to do so. In this view of the matter, notice 
was issued to the petitioner who despite being served did not attend 
the court. In this view of the matter, this petition stands dismissed. 

  
              CHIEF JUSTICE  
Announced on  
22nd Sept, ,  2010.                     J U D G E 
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Liaqat Ali --- Appellant/Petitioner (s) 

 
Versus 

Commissioner Peshawar --- Respondent (s) 

 

JUDGMENT 

W.P No. 3439/2010         Date of hearing 22.09.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the order dated 30.08.2010 of respondent 
No.1, whereby, his services were placed at the disposal of the 
Board of Revenue.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that repeated transfer orders inspite of the 
judgment passed by the learned Service Tribunal annulling the 
earlier shows nothing but patent and palpable mala-fide on the part 
of the respondents and that in this background of the case, 
interference of this Court would be rather imperative and even 
indispensable manner, the more-so, when the Chief Minister of the 
Province and the final departmental authority are also pitched 
against him in the arena. Alternate remedy, the learned counsel 
added, not being the rule of law but a rule of procedure can’t limit 
or restrict the jurisdiction of this Court in the cases of this nature. 
He, in support of his contentions, placed reliance on the judgments 
of The Murree Brewery Co. Ltd. vs. Pakistan through the 

Secretary to Government of Pakistan, Works Division & 2 

others (PLD 1972 SC 279); Ahmad Ali vs. District Education 

Officer (EE-M), Okara (PLJ 2002 Lah: 2011) and Muslimabad 

Cooperative Housing Society Ltd. through Secretary vs. Mrs. 

Siddiqa Faiz & others (PLD 2008 SC 135).  
 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 



 

Peshawar High Court 

1463 

4. Since in view of the judgments rendered in the 
cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab 

& others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 

170); Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then the 
Service Tribunal, this Court, while exercising its jurisdiction under 
Article 199 of the Constitution of Islamic Republic of Pakistan, 
can’t step-in. This is what we held in the cases of Bakhtiar 

Ahmad vs. SMBR in W.P.No.1167 of 2006 decided on 

03.08.2006; Professor Rehana Matiullah vs. Chief Secretary & 

others in W.P.No.1496 of 2006 decided on 12.02.2006; S. 

Mansoor Hussain Shah vs. Secretary LG/RD in W.P.No.1153 

of 2006 decided on 03.08.2006; Waqif Khan Vs. Government of 

N.W.F.P. in W.P.No.1114 of 2006 decided on 28.07.2006; 

Pervez Khan vs. Addl. Chief Secretary FATA in W.P.No.2261 

of 2006 decided on 14.02.2007; Serat Bibi vs. Government of 

NWFP in W.P.1559 of 2006 decided on 05.10.2006; Abdal 

Qadir vs. Government in W.P.No.561 of 2006 decided on 

12.05.2006; Nawab Gul vs. SMBR in W.P.No.1033 of 2006 

decided on 18.07.2006; Sardar Ali vs. Director Schools in 

W.P.No.942 of 2006 decided on 13.07.2006 and Muhammad 

Ilyas Khan vs. District Revenue and Estate Officer and others 

in W.P.No.835 of 2007 decided on 23.05.2007. The Hon’ble 
Supreme Court in the case of Zahid Akhtar vs. Government of 

Punjab through Secretary, Local Government and Rural 

Development, Lahore & 2 others (PLD 1995 SC 530), inspite of 
condemning the phenomenon of passing orders of transfer and 
posting of civil servants on the dictates of the elected 
representatives, dismissed the petitions questioning such orders by 
observing as under:- 
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“We need not stress here that tamed and 

subservient bureaucracy can neither be helpful 

to Government nor it is expected to inspire 

public confidence in the administration. Good 

governance is largely dependent on an upright, 

honest and strong bureaucracy. Therefore, mere 

submission to the will of superior is not a 

commendable trait in a bureaucrat. Elected 

representatives placed as Incharge of 

administrative departments of Government are 

not expected to carry with them a deep insight in 

the complexities of administration. The duty of a 

bureaucrat, therefore, is, to apprise these elected 

representatives the nicety of administration and 

provide them correct guidance in discharge of 

their functions in accordance with the law. 

Succumbing to each and every order or direction 

of such elected functionaries without bringing to 

their notice, the legal infirmities in such orders / 

directions may sometimes amount to an act of 

indiscretion on the part of bureaucrats, which 

may not be justifiable on the plane of 

hierarchical discipline. It hardly needs to be 

mentioned that a Government servant is expected 

to comply only those orders/ directions of his 

superior, which are legal and within his 

competence. Compliance of an illegal or an 

incompetent direction/order can neither be 

justified on the plea that it came from a superior 

authority nor it could be defended on the ground 

that its non-compliance would have exposed the 

concerned Government servant to the risk of 

disciplinary action.” 

 

 Another paragraph also merits verbatim 
reproduction, which reads as under: - 
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“A reading of rule 21 (2) with Schedule 

V of the Rules of Business ibid, makes it clear 

that the transfer of a Section Officer/ Under-

Secretaries and other officers of equivalent rank 

within the department is to be done by the 

Secretary of that department. Rule 21 of the 

Rules of Business, which deals with power of 

posting, promotion and transfer of Government 

servants, does not contemplate exercise of these 

powers by the Minister. The normal period of 

posting of a Government servant at a station, 

according to the above referred policy decision 

of the Government, is 3 years, which has to be 

followed in the ordinary circumstances, unless 

for reasons of exigencies of services mentioned 

in the aforesaid policy of Government, a transfer 

before expiry of 3 years’ period becomes 

necessary in the opinion of competent Authority. 

The transfer orders in the present case, 

therefore, could neither be justified on the plane 

of policy directive of Government referred to 

above, nor they were sustainable on the 

language of Rule 21 (2) read with Schedule V of 

the Rules of Business, ibid. We are in no doubt 

that if the transfer orders in the case before us 

would have been made in accordance with the 

policy directives of the Government referred to 

above and power was exercised by the competent 

Authority as contemplated by Rule 21 (2) read 

with Schedule V of the Rules of Business, ibid, 

there would have been no room for maneuvering 

by the officers affected by such transfer. The fact 

that the transfers were made in violation of 

policy directive of the Government, which has 

the status of a Rule, and provisions of Rule 21 

(2) ibid, were not followed strictly, opened the 

door for the Government servant concerned to 

bring in outside influences to obtain the desired 
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transfers.  We are also sorry to note that the 

Secretary LG & RD, neither resisted these 

unethical and undesirable moves of his 

subordinates nor he pointed out to the Hon’ble 

Minister Incharge, that the transfer orders made 

by him from time to time in respect of various 

officers of his department were neither in 

conformity with the declared policy of 

government nor these transfer orders conform to 

the provisions of Rule 21 (2) of the Rules of 

Business, ibid. It was the duty of the Secretary 

LG & RD to have pointed out to the Minister 

concerned the extent of his authority in such 

matter, besides bringing to his notice that such 

frequent transfer of a Government servant could 

neither be justified as the exigencies of service 

nor it could be described in the Public interest. 

We are constrained to observe that such 

unconcerned and lukewarm attitude on the part 

of a Head of a Government is not expected to 

promote discipline or efficiency in the 

Department. On the contrary such attitude may 

have a demoralizing effect on his subordinates 

encouraging to seek intervention and favours of 

outside agencies, which may ultimately adversely 

affect the overall discipline and efficiency in the 

department. We, therefore, expect that the guide 

lines mentioned in the policy directives of the 

Government referred to above and the provisions 

of Rule 21 of the Rules of Business, ibid, will be 

kept in view by all concerned while dealing with 

the transfers of Government servants. The office 

is directed to send a copy of this judgment to the 

Government of Punjab for circulating it to all its 

departments, for future guidance. With these 

observations, this petition stands dismissed as 

not maintainable.” 
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5. It is shocking to note that the Government 
functionaries, despite clear-cut directives of the Apex Court, pass 
orders of posting and transfer by behaving like pawns and 
playthings in the hands of Ministers, MNAs and MPAs, who have 
nothing to do with such matters in view of the provisions contained 
in Article 129 of the Constitution, but since these matters can be 
urged before the departmental authority in the form of review in 
this case and then appeal before the Tribunal, we wouldn’t like to 
assume a jurisdiction, which hasn’t been conferred on us by the 
constitution. The cases of The Murree Brewery Co. Ltd. vs. 

Pakistan through the Secretary to Government of Pakistan, 

Works Division & 2 others; Ahmad Ali vs. District Education 

Officer (EE-M), Okara and Muslimabad Cooperative Housing 

Society Ltd. through Secretary vs. Mrs. Siddiqa Faiz & others 

(Supra) referred by the learned counsel for the petitioner being 
distinguishable on the legal and factual plane are not germane to 
the case in hand.  

 
6. For the reasons discussed above, this writ petition 

being without substance is dismissed in limine.  However, the 
petitioner may, if so advised, file a review before the departmental 
authority.   

 

Announced.  
22. 09. 2010                         CHIEF JUSTICE 

 
         J U D G E 
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Muhammad Farid --- Appellant/Petitioner (s) 

 
Versus 

Government of NWFP --- Respondent (s) 

 

JUDGMENT 

 
W.P. no. 2940/2009         Date of hearing 23.09.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for issuance of an appropriate writ  
upgrading them to the post of PET (BPS-15) at par with many 
others who have been upgraded vide Notification dated  18-11-
2008 as they being holders of Senior Diploma in Physical 
Education and Bachelor Degree in Physical Education stand at 
higher plank. The learned counsel to support his contention also 
placed reliance on the cases of Muhammad Sarwar and others Vs 
Govt. of NWFP through Secretary Education etc. rendered in W.P. 
Nos. 719/2002 & 1472/2003 which have been upheld by the 
Supreme Court. 

  
2. The learned AAG appearing on behalf of the 

respondents alongwith Miss Nadia, Assistant Director Litigation, 
Education Department, could not dispute the above legal 
proposition and rightly so because decidedly the petitioners being 
holders of Senior Diploma in Physical Education and Bachelor 
Degree in Physical Education are standing at higher plank. We thus 
allow this petition and direct the respondents to grant them relief 
asked for.  

             CHIEF JUSTICE  
Announced on  
23rd Sept.2010.                 J U D G E 
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CNG Station --- Appellant/Petitioner (s) 

 
Versus 

Federation of Pakistan --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 282/2009         Date of hearing 28.09.2010 
(2011 PTD 104) 

EJAZ AFZAL KHAN, C.J.-  By this single judgment, we 
propose to decide writ Petition Nos.282, 1364, 1829, 1995, 2773, 
3003, 3008, 3014, 3015, 3024 of 2009, 81, 82, 83 and 84 of 2010 
wherein vires of Section 235 of the Income Tax Ordinance, 2001, 
and Section 7A of the Sales Tax Act, 1990  and the rules framed 
there-under have been challenged. 

 
2. Learned counsel for the petitioners contended that 

once under Section 234-A(3) of the Income Tax Ordinance, 2001 
(hereinafter referred to as “Ordinance”), the tax collected under the 
said provision is said to be final tax on income of CNG Stations, no 
further tax can be levied on the consumption of electricity under 
Section 235 of the Ordinance. Such tax, the learned counsel added, 
would be all the more illegal and tantamount to double taxation 
when it has been provided in Section 234-A(3) of the Ordinance 
that the tax thus collected shall be final on the income of the CNG 
station.   The learned counsel next contended that where Section 3 
of the Sales Tax Act, 1990 (hereinafter referred to as “Act”),  
clearly provides that the sales tax shall be charged at the rate of 
16% no rule which is an off-shoot of subordinate legislation can be 
held to over ride it. 

 
3. As against that, learned counsel appearing on behalf 

of the respondents contended that the tax collected under Section 
234-A(3) of the Ordinance shall no doubt be final on the income of 
a CNG Station arising from the consumption of the gas referred to 
in sub-section(1) of section ibid, but levy of tax on consumption of 
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electricity under Section 235 of the Ordinance, being an 
independent event, cannot be intermingled with the one levied 
under Section 234(A)(3) of the Ordinance, that too when the rate of 
tax under either of the provisions is regulated by the Schedules 
framed thereunder. The learned counsel next contended that the 
levy and collection of tax on value addition was not provided by 
Rules alone but by virtue of Section 7A of the Act which is 
prefaced with non-obstante clause. Therefore, neither Section 7A of 
the Act nor the Rules made there under can be held to be ultra vires 
under any cannons of interpretation. The learned counsel to support 
their contentions placed reliance on the cases  of M/s Fauji 

Cement Co. Limited Vs. The Federation of Pakistan through 

Secretary Finance, Ministry of Finance & four others 

(W.P.No.1553/2008), decided on 5-5-2009 by the Islamabad 

High Court and Indus Jute Mills Ltd. through Chief Executive 

Vs. Federation of Pakistan through Secretary Finance, 

Islamabad and 3 others  ( 2009 P T D 1473 ). 

 
4. We have gone through the record, the relevant 

provisions of the Statutes and the judgments cited at the bar by the 
learned counsel for the parties carefully and also considered the 
submissions of the learned counsel for the parties. 

5.   Before we proceed to discuss the arguments of the 
learned counsel for the parties, it is worth to refer to Section 234-A 
of the Ordinance which reads as under :- 

“234A.CNG Stations.- (1) There shall be 

collected advance tax at the rate specified in Division 

VIB of Part-III of the First Schedule on the amount of 

gas bill of a Compressed Natural Gas station. 

(2) The person preparing gas consumption bill 

shall charge advance tax under sub-section (1) in the 

manner gas consumption charges are charged. 

(3) The tax collected under this section shall be a 

final tax on the income of a CNG Station arising from 

the consumption of the gas referred to in sub-section (1). 
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(4) The taxpayers shall not be entitled to claim 

any adjustment of withholding tax collected or deducted 

under any other head, during the tax year.” 

6. The other provision in this behalf is Section 235 of 
the Ordinance which also merits a reference and thus runs as 
under:- 

“235.Electricisty consumption-(1) There shall be 

collected advance tax at the rates specified in Part-IV of 

the First Schedule on the amount of electricity bill of a 

commercial or industrial consumer. 

(2) The person preparing electricity consumption 

bill shall charge advance tax under sub-section (1) in the 

manner electricity consumption charges are charged. 

(3) Advance tax under this section shall not be 

collected from a person who produces a certificate from 

the Commissioner that his income during tax year is 

exempt from tax. 

(4) Under this Section.- 

(a) in the case of a taxpayer other than a 

company, tax collected upto bill amount of thirty 

thousand rupees per month shall be treated  as 

minimum tax on the income of such persons and 

no refund shall be allowed;  

(b) in the case of a tax payer other than a 

company, tax collected on monthly bill over and 

above thirty thousand rupees per month shall be 

adjustable; and  

(c) in the case of a company, tax collected 

shall be adjustable against tax liability.” 

6. A perusal of Section 234-A(3) of the Ordinance 
would reveal that the tax collected under this Section shall be final 
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tax on the income of a CNG Station arising from the consumption 
of the gas referred to in sub-section (1).  It is well worth remarking 
that the finality of this tax has been linked with the consumption of 
the gas alone.  It, by no stretch of imagination, has touched any 
other tax to be levied on the consumption of electricity made by a 
taxpayer other than a company or any other commercial or 
industrial consumer. Each of these provisions being independent 
and envisaging different situations cannot be intermingled with 
each other. The Legislature in its wisdom has prescribed a Schedule 
for collection of tax under Section 234-A which shall be 4% of the 
gas consumption charges. Similarly, it has provided a schedule 
under Section 235 of the Ordinance giving rates on which such tax 
shall be levied. How the tax levied by these two provisions can be 
tantamount to double taxation is not understandable as far as the 
bare reading of above mentioned provisions and the Schedules 
given there under are concerned. There is also nothing in Section 
235 of the Ordinance as could, in any way, show that it runs 
counter to or is in any way repugnant to the provisions contained in 
Section 234-A of the Ordinance. 

 
7. Now the question crops up whether any of the 

provisions cited above, can be held to be ultra vires. There is 
absolutely nothing before us or in the arguments of the learned 
counsel for the petitioners as could even remotely suggest that 
either Section 234-A or 235 of the Ordinance is beyond the 
legislative competence of the law maker. There is also nothing on 
the record to show that either of the provisions is discriminatory or 
violative of any Constitutional provision so as to justify its scratch 
from the statute. The rate of tax as per respective Schedule to the 
provisions being fair and far from being excessive cannot be termed 
confiscatory either. Therefore, we do not feel inclined to declare 
any of the provisions as ultra-vires. We are rather supposed to lean 
in favour of their constitutionality, so long as they are within the 
legislative competence of the law making body. This aspect of the 
case has already been dealt with in a quite befitting & beautiful 
manner by the Honourable Supreme Court in the case of M/s Elahi 

Cotton Mills Ltd and others.Vs.Federation of Pakistan through 

Secretary M/O Finance Islamabad and 6 others ( P L  D 1997  
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Supreme Court – 582 ).The Honourable Supreme Court while 
upholding the presumption in favour of Constitutionality of the 
legislative enactments held as under :-  

 

“44. Adverting to the above first reason, it may be 

observed that it is true that the power to tax cannot be 

used to embarrass and destroy the business/occupations 

which are sine qua non for the propriety of the people and 

the country. The object of the levy and recovery of taxes 

as pointed out hereinabove is to run the State and to make 

efforts for creation of an egalitarian society. If the rates of 

taxes are so high and dis-proportionate to the actual 

earnings or earning capacities that they destroy the tax-

payers, the very object of their levy and recovery is 

defeated. It has, therefore, been held by the superior 

Courts of the foreign jurisdiction as well as of Pakistani 

jurisdiction including this Court that the taxes should not 

be expropriatory and confiscatory in nature and that the 

same should not be imposed in such a way so as to result 

in acquiring properties of those to whom the incidence of 

taxation fell and if that is  so, then such legislation would 

be violative of fundamental rights to carry on business or 

to hold properties as guaranteed by the Constitution. The 

learned counsel for the appellants have heavily relied 

upon the judgment of this Court in the case of 

Government of Pakistan v. Muhammad Ashraf (supra), in 

which this Court accepted the above legal proposition that 

a tax, which is confiscatory in its nature, would be 

violative of the fundamental rights relating to carrying on 

business and holding properties, but remanded the case to 

the High Court to examine the question, as to whether the 

rate of regulatory duty on Soyabean Oil imposed was of 

confiscatory nature. We are inclined to reiterate the 

principle of law enunciated in the above report. However, 

we are unable to agree with the learned counsel for the 

appellant that the rates of taxes imposed under the 

impugned sections 80-C,80-CC and 80-D of the Ordinance 

are confiscatory and  expropriatory in nature. Since there 
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is a presumption in favour of legislative competence as 

held in a number of judgments referred to hereinabove, 

the burden to show that the impugned taxes are 

confiscatory or expropriatory, was on the appellants. In 

our view, they have failed to bring on record any reliable 

material on the basis of which it can be concluded that the 

same are confiscatory or expropriatory. Messrs Dr. Ilyas 

Zafar and Iqbal Naim Pasha, while arguing Civil Appeal 

No.478 of 1995, submitted that the appellants in the above 

appeal declared Rs.6,47,243 as the net profit for the 

assessment year involved but they were made to pay 

presumptive tax amounting to Rs.66,00,282. Whereas 

Mr.Sikandar Hayat, who argued for the appellant 

(National Construction Company) in Civil Appeal 

No.1496 of 1995, contended that the appellant suffered 

loss of Rs.24,88, 18,613 in the assessment year 1992-93 but 

they were made to pay presumptive tax under section 80-

C Rs.1,35,29,726. The above two instances cannot be 

treated as sufficient for rebutting the presumption in 

favour of the competency of the Legislature. The question, 

as to whether a particular tax is confiscatory or 

expropriatory, is to be determined with reference to the 

actual earning or earning capacity of an average prudent 

successful entrepreneur in a particular trade or business. 

The fact that a particular assessee has suffered loss/losses 

during certain assessment years, is not germane to the 

above question. In this regard reference may again be 

made to the case of the Madurai District Cooperative 

Bank Ltd. v. Third Income Tax Officer, Madurai (supra) 

referred to hereinabove in para.28 (x), wherein taxable 

income of the assessee declared was Rs.51,763; whereas 

the tax imposed was Rs.76,674,07 including surcharge. 

Indian Supreme Court sustained the above levy and inter 

alia held that what is not income under the Income Tax 

Act can be made income under the Finance Act or 

exemption granted by the Income Tax Act can be 

withdrawn by the Finance Act or its efficacy can be 

reduced.” 
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8. The argument with regard to the levy of sales tax on 
value addition too has not moved us when it is clearly provided by 
Section 7A of the Sales Tax Act which is pre-faced with non-
obstante clause.  

9. When this being the position, we do not agree with 
the learned counsel for the petitioners that any of the provisions of 
Section 235 of the Income Tax Ordinance or Section 7A of the 
Sales Tax Act is violative of the Constitutional provisions or in any 
way ultra vires. The judgments rendered in the  cases of Zafar Ali 

Khan and another Vs Government of NWFP through Chief 

secretary and 3 others  ( P L D 2004 Peshawar 263 ) and Indus 

Jute Mills Ltd. through Chief Executive Vs. Federation of 

Pakistan through Secretary Finance, Islamabad and 3 others  ( 

2009 P T D 1473 ) and M/s Fauji Cement Co. Limited Vs. The 

Federation of Pakistan through Secretary Finance, Ministry of 

Finance & four others (W.P.No.1553/2008), decided on 5-5-2009 

by the Islamabad High Court may well be referred in this behalf. 

Resultantly, all the petitions being without any substance 
are dismissed.  

 
             CHIEF JUSTICE  

Announced on  
28th Sept, 2010.                     J U D G E
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Fazli Malik --- Appellant/Petitioner (s) 
 

Versus 

Federation --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3224/2010         Date of hearing 29.09.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the notification dated 06.03.2010, whereby, 
he was denied the absorption in the Military Land and 
Cantonments Group.  

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. The record reveals that the petitioner has already 

approached the departmental authority with similar request but no 
decision has so far been made. Since the question urged before us 
being related to the terms and condition of service can well be 
urged before the Service Tribunal, we, while hearing a petition 
under Article 199 of the Constitution of Islamic Republic of 
Pakistan, 1973, can’t issue the writ asked for. We, instead of 
dismissing the writ petition, treat it as an appeal before the Federal 
Service Tribunal by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send it thereto for decision in 
accordance with law. This writ petition, thus, stands disposed of.   
 
Announced.  
29. 09. 2010            CHIEF JUSTICE 

 
      J U D G E 
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Ijaz Khan & Tariq Mehmood --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3768/2010         Date of hearing 29.09.2010 

 

EJAZ AFZAL KHAN, C.J.- By this single judgment, we 
propose to decide writ Petition Nos.739, 741, 742 and 743 of 2010   
wherein the petitioners asked for their regularization under the 
NWFP Act-XVI of 2009. 

 
2. Learned counsel appearing on behalf of the 

petitioners by referring to the appointment order of the petitioners, 
contended that when the petitioners were appointed on contract 
basis and held the posts on 31st December 2008, their case clearly 
and squarely falls within the ambit of Act mentioned above, 
therefore, they are required to be regularized. 

 
3. The learned Additional Advocate General appearing 

on behalf of the respondents by referring to certain provisions of 
the Public Service Commission Ordinance and Regulation made 
thereunder pertaining to appointment of public servants, contended 
that the posts held by the petitioners were required to be filled by 
the Public Service Commission, therefore, their claim for 
regularization cannot be countenanced on the basis of so simple an 
argument as was addressed by the learned counsel for the 
petitioners. 

 
4. We have gone through the record carefully and also 

considered the submissions of the learned counsel for the parties. 

5. The record reveals that the petitioners were 
appointed on contract vide order dated 25th November, 2008 for a 
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period of one year. They were holding the said posts on 31st 
December, 2008 and even till the commencement of the Act. When 
so, they were required to be regularized and cannot be denied 
regularization on the basis of a farfetched references made by the 
learned Additional Advocate General. 

6. For the reasons discussed above, these writ petitions 
are allowed as prayed for.  

 
             CHIEF JUSTICE  

Announced on  
29th Sept, 2010.                      J U D G E 
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Fazle Rehman --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) No. 1503/2010         Date of hearing 29.09.2010 

 

EJAZ AFZAL KHAN, CJ.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. The learned Deputy Attorney General states that as 

per para-wise comments, submitted on behalf of respondents No.2 
& 3, the detenue is not with any of the agencies, working there-
under, nor he has ever been detained or arrested by any of them. 
When this being the state of things, we are afraid, we can’t issue 
the writ asked for. This petition is, thus, dismissed. However, the 
petitioner may, if so advised, after getting some ink-link about the 
later fate of the detenue, file a fresh petition.       

 

Announced.  
29. 09. 2010            CHIEF JUSTICE 

 
            J U D G E 
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Younas --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 740/2010         Date of hearing 29.09.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of a writ directing the 
respondents to regularize him under the NWFP Act-XVI of 2009. 

 
2. Learned counsel appearing on behalf of the 

petitioner by referring to the appointment order of the petitioner, 
contended that when the petitioner was appointed on contract and 
held the posts on 31st December 2008, his case clearly and squarely 
falls within the ambit of Act mentioned above, therefore, he is 
required to be regularized. 

 
3. The learned Additional Advocate General appearing 

on behalf of the respondents by referring to certain provisions of 
the Public Service Commission Ordinance and Regulation made 
thereunder pertaining to appointment of public servants, contended 
that the post held by the petitioner was required to be filled through 
the Public Service Commission, therefore, his claim for 
regularization cannot be countenanced on the basis of so simple an 
argument as was addressed by the learned counsel for the 
petitioner. 

 
4. We have gone through the record carefully and also 

considered the submissions of the learned counsel for the parties. 

5. The record reveals that the petitioner was appointed 
on contract  vide order dated 16th September, 2008 for a period of 
one year. He was holding the said post on 31st December, 2008 and 
even till the commencement of the Act. When so, he was required 
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to be regularized and cannot be denied regularization on the basis 
of a farfetched argument addressed by the learned Additional 
Advocate General. 

6. For the reasons discussed above, this writ petition is 
allowed as prayed for.  

 
             CHIEF JUSTICE  

Announced on  
29th Sept, 2010.                     J U D G E
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Dr. Miss. Shameem --- Appellant/Petitioner (s) 

 
Versus 

Chief Executive KMC Peshawar --- Respondent (s) 

 

JUDGMENT 

W.P No. 2280/2010         Date of hearing 30.09.2010 
(2011 PLC (CS) 284) 
 

EJAZ AFZAL KHAN, CJ.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to act in accordance with the N.W.F.P Medical and 
Health Institutions and Regulation of Health Care Services 
Ordinance, 2002 and N.W.F.P Medical Institution Rules 2001.  

 
2. The main theme and thrust of the arguments of the 

learned counsel for the petitioner was that when the petitioner 
possesses higher qualification as compared to respondents No.5, 
she is, by all means, eligible to compete with him and that no 
interpretation of the law and the rules, mentioned above, can 
obstruct her in this process. The learned counsel next contended 
that when a joint seniority list is maintained within the terms of 
Rule 10(6) of the Rules, it is the Management Council constituted 
in terms of Section 6 of the Ordinance and Rule 9 of the above 
mentioned Rules, which can deal with direct recruitment, 
promotion, move-over and grant of selection grade, therefore, the 
provincial government cannot figure anywhere to assume or 
arrogate to itself a power, which hasn’t been conferred on it by any 
law.  

3. As against that the learned counsel appearing on 
behalf of the other respondents as well as respondent No.5 don’t 
dispute in principles, the proposition, canvassed at the bar by the 
learned counsel for the petitioner. In any case, we would like to 
discuss the arguments addressed at the bar to have a clear vision of 
the matter under consideration. A look at Section 6 of the 
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Ordinance, mentioned above, would, thus, be inevitable, which 
runs as under:- 

Section 6. Management 

Council…(1) There shall be a Management 
Council to administer and manage the affairs 
of a medical institution, which shall consist of- 

 

i) 
the Chief Executive of the 
medical institution;     
  

Chairman 

ii) 
the Dean / Principal of the 
medical institution;  
 

Member 

iii) 
the Medical Superintendent of 
the hospital administered by the  
medical institution.  

Member 

iv) 
The Director Finance and 
Departmental Grants Committee 
or the Officer-in-Charge of the 
said Committee of the medical 
institution by whatever 
designation known;  
 

Member 

v) 
not less than three and not more 
than five non-official persons to 
be nominated by Government;   
 

Members 

vi) 
a member of the offices and 
staff members performing 
institutional private practice; 
and  
 

Member 

vii) 
Any other co-opted member.  

 
Member 

 
Another relevant provision, contained in Rule 9 of the 

Rules, also merits a reference and, thus, runs as under:- 
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Rule.9. Method of appointment.---(1) 
The Management Committee may constitute a 
“Selection / Promotion Committee”, members 
of which shall be notified by designation for 
the purpose of selection and recommendation 
to the competent authority for direct 
recruitment, promotion, more over and grant 
of Selection Grade, etc. after fulfilling the 
prescribed procedure as laid down hereunder:- 

(a) all the 
vacancies shall be advertised 
in at least three leading 
National newspapers (one 
English and two Urdu) 
specifying therein the 
prescribed qualification, 
experience and other academic 
/ technical requirements, age 
limit, etc., as provided in the 
relevant recruitment rules;   

 
(b) the selection 

for direct recruitment shall be 
made on merit-cum-zonal 
allocation basis in accordance 
with the criteria evolved by 
Government from time to time 
for recruitment of civil 
servants;  

 
(c) for the 

purpose of recommendations 
regarding promotion / selection 
grade and move over, the 
Secretary of the Selection 
Committee shall prepare a 
working paper according to the 
prescribed rules and model 
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working paper of the 
Government duly circulated by 
the services and General 
Administration Department, 
duly authenticated by the 
Chairman of the Promotion / 
Selection Committee;  

 
(d) the Selection 

Committee shall consider the 
working papers placed before 
it according to prescribe 
procedure and shall make 
recommendations as to the 
suitability or otherwise of the 
employee for the proposed 
promotion, selection grade or 
the move over, as the case may 
be, and for that matter, the 
criteria prescribed by 
Government from time to time 
shall mutatis mutandis apply;  

 
(2) The following shall be the 

authorities competent to make initial 
appointment or promotion or grant move over 
and Selection Grade in relation to the posts 
specified against each:  

 

(i) for 
posts in 
BPS-1 to 
10 

Medical 
Superintendent / 
Principal / Dean  

(ii) for 
posts in 
BPS-11 to 
16 

 

Chief 
Executive  
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(iii) for 
posts in 
BPS-17 to 
22  

Management 
Committee.  

 
Provided that appointment to BS-21 

and BS-22 shall require prior approval of 
Government.     
 

Rule 10(6) is yet another provision, which also merits a 
reference and, thus, reads as under:-   

Rule 10(6) A joint seniority list of all 
civil servants serving in the institution who do 
not opt for absorption and the employees of 
the institution shall be maintained in the 
respective cadres with reference to their 
respective dates of regular appointment to the 
service or post for the purpose of their future 
promotion in the institution.   

 
4. A perusal of the above quoted provision would 

reveal that it is the Management Council constituted in terms of 
Section 6 of the Ordinance, which is to deal with recruitment, 
promotion, move-over and grant of selection grade. Though, 
according to Rule 9, mentioned above, it has been mentioned to be 
the Management Committee but this being in conflict with the 
parent statute would be read as Management Council because the 
Management Committee has a different composition and different 
functions. The former deals with the management and 
administration of the institution while the latter deals with the 
administration and management of the Public Health Institutions. 
Therefore, the expression ‘Management Committee’ be read as 
‘Management Council’, notwithstanding, it is mentioned as 
Management Committee in the Rules.  

 
5. Now the question emerges whether an employee of 

the institution can compete with a civil servant for a post to be 
filled by promotion or vice versa? The answer to the question is 
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not too far to seek, when seen in the light of Rule 10(6), quoted 
above, which clearly provides that a joint seniority list of civil 
servants, who have not opted for absorption and the employees of 
the institution shall be maintained in the respective cadres with 
reference to the respective dates of the regular appointments to the 
service of posts for the purpose of further promotion in the 
institution. This clearly shows that a vacancy occurring in higher 
grade is to be filled out of the joint seniority list. Any other 
interpretation of the rule, therefore, besides being far fetched 
would tend to defeat the very purpose of maintaining the joint 
seniority list.  

 
6. Next comes a question as to what are prerequisites 

for appointment of a Professor by promotion? To find the answer, 
a fleeting reference to the relevant rules, tabulated in this behalf, 
would be imperative, which are reproduced as under:-  

P
rofessor  

M
BBS or 
equivalen
t medial 
qualificat
ions 
recognize
d 
registere
d by the 
PM&DC   

DSc 
/Ph.D/ 
FCPS/MS/M
D/M. Phil 
(Pak) in 
respective 
basic subjects.  

 
** 

FCPS / M D / 
MS (related 
clinical 
subject)   

OR 
Equiv

alent 
qualification 
recognized / 
registered by 
the PM&DC 

T
hree 
years 
teaching 
experien
ce as an 
Associat
e 
Professor 
in the 
respectiv
e 
subjects 
provided 
that the 
total 
experien
ce as 
Assistant 
Professor 
and 
Associat

A
tleast 
two 
research 
papers in 
three 
years to 
be 
publishe
d in 
standard 
medical 
journal 
as 
approved 
by the 
PM&DC 
before 
promotio
n as 
professor  

**
FCPS/ 
MD/MS 
in related 
clinical 
subjects 
may be 
eligible 
for 
appointm
ent as 
Assistant 
Professor 
in Basic 
Subjects, 
as last 
priority in 
exigency  
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e 
Professor 
shall not 
be less 
than 
eight 
years or  

N
ine years 
teaching 
experien
ce as an 
Assistant 
Professor 
in the 
respectiv
e subject.  

       

 

. 
Prof

essor. 
Anat

omy, 
Physiology, 
Biochemistr
y, 
Pharmacolo
gy, 
Community, 
Medicine, 
Toxicology, 
Pathology, 
Microbiolog
y, Chemical 
Pathology, 
Hematology
, 
Histopathol

Qualific

ation.  

a) M
BBS or 
equivalent 
medical 
qualification 
recognized by 
the council; 
and  

 
b) D

SC / PhD / 
FCPS / MS / 
MD / M.Phil 
(Pak), in the 
respective 
basic subject 
or FCPS / MD 

4
0 to 45 
years.  

B
y 
promotio
n from 
amongst 
Associate 
professor; 
provided 
that 
where 
suitable 
candidate
s with 
prescribe
d 
qualificati
on and 
experienc
e is not 

F
CPS, 
MD or 
MS in 
related 
clinical 
subject 
shall 
have last 
preferenc
e for the 
purpose 
of initial 
appointm
ent in the 
basic 
subject.  
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ogy, 
Forensic 
Medicine.   

/ MS in the 
related 
clinical 
subjects or 
equivalent 
qualification 
recognized / 
registered by 
the council 
with at least 
two papers on 
research work 
of original 
nature 
published in a 
Standard 
Medical 
Journal within 
three years 
before 
appointment.  

 

Experie

nce.  

a.
 Three 
years teaching 
experience as 
an Associate 
Professor in 
the respective 
subject and a 
total reaching 
experience of 
eight years as 
Assistant 
Professor and 
Associate 

available 
the post 
shall be 
filled by 
initial 
recruitme
nt 
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Professor; 
OR 
 

b.
 Nine 
years teaching 
experience as 
Assistant 
Professor and 
Associate 
Professor in 
the respective 
subject.  

 

Note 

 
For the 

purpose of 
counting 
experience 
prescribed 
above.  

 
a.

 The 
experience 
gained as 
lecturer / 
Demonstrator 
by person 
who obtained 
postgraduate 
qualification 
in basic 
science 
subjects at a 
later stage 
shall be added 
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in the ratio of 
4:1 to the 
experience as 
Assistant 
Professor, i.e. 
four years 
experience as 
Lecturer / 
Demonstrator 
shall be 
equivalent to 
one year 
experience as 
Assistant 
Professor; 

   
b.

 Experie
nce gained as 
lecturer / 
Demonstrator
, in basis 
science 
subjects with 
the requisite 
Postgraduate 
qualification 
like M.Phil / 
Ph.D etc. 
shall be 
added in the 
ratio of 2:1 to 
the 
experience as 
Assistant 
Professor i.e. 
two years 
teaching 
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experience as 
lecturer / 
Demonstrator 
with the 
requisite 
Postgraduate 
qualification 
shall be 
equivalent to 
one year 
teaching 
experience as 
Assistant 
Professor.   

 
7. The table drawn above shows what are the requisite 

qualifications for the appointment of Professors by promotion and 
how their merit is to be assessed. In this background, since the 
petitioner as well as respondent No.5 possess the required 
qualification, they have to be considered for being promoted as 
Professors. We, thus, direct that the working paper of the petitioner 
as well as respondent No.5 be sent to the Management Council for 
decision in accordance with rules and criteria laid down in this 
behalf. As this matter has been subject matter of litigation, it be 
decided within one month. This petition is, thus, disposed of.  

 
Announced. 
30. 09. 2010            CHIEF JUSTICE 
 

       J U D G E 
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Inam ur Rehman --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 3081/2010         Date of hearing 30.09.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner, who is awaiting 
his appointment against the post of Principal Peshawar Public 
School & College because of being senior has asked for the 
issuance of an appropriate writ directing the respondents to pass an 
appropriate order in this behalf.  

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. The record reveals that the petitioner has already 

filed an application before the Chairman, Board of Governors but 
strangely enough, no decision has so far been made thereon, 
despite lapse of more than two months. When so, we, wouldn’t like 
to step-in at this stage. However, we, while disposing of this writ 
petition direct the respondents to decide the application of the 
petitioner as early as possible.    
 
Announced.  
30. 09. 2010             CHIEF JUSTICE 

 
        J U D G E  
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Sardar --- Appellant/Petitioner (s) 

 
Versus 

SMBR --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 405/2001         Date of hearing 06.10.2010 

 

EJAZ AFZAL KHAN,  C.J.- By this single judgment, we 
propose to decide W.P. Nos. 405/2001, 418/2001 (with C.M.Nos. 
481/2001, 435 & 615/2007) 519/2001 (with C.M.Nos. 590/2001 & 
719/2002), 963/2002, 900 & 901 of 2003, as the petitioners therein 
have questioned the order dated 24-11-2000 cancelling the 
allotment in the name of erstwhile owner so-called. 

 
2. The learned counsel appearing on behalf of the 

petitioners contended that regardless altogether to the fact whether 
the allotment in the name of the erstwhile owner had its origin to 
fraud or genuine claim but the petitioners who were transferees 
from him could not have been condemned unheard in violation of 
the principle of natural justice enshrined in the maxim Audi 
Alteram Partem. 

 
2. The learned counsel appearing on behalf of the 

respondents contended that the petitioners being subsequent 
transferees were not heard but notice to Abdul Hameed, the 
erstwhile owner, was issued and his service even through 
proclamation in the newspaper was resorted to but when he failed 
to respond, the Member Board of Revenue exercising the powers of 
Chief Settlement Commissioner had no option but to pass the 
impugned order.  

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 
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5. Whether the properties forming the subjects matter 
of these petitions were legally and legitimately allotted to Abdul 
Hameed or otherwise, but once it is borne out from the record that 
he transferred the same to the petitioners, no order adverse to any of 
them could be passed in violation of the principle of natural justice 
enshrined in the maximum Audi Alteram Partem. We thus do not 
feel persuaded to maintain the impugned order. These petitions are 
thus allowed, the impugned orders are set aside and the cases are 
sent back to the Chief Settlement Commissioner for decision afresh 
in according with law after scrutinising all the record and hearing 
the petitioners. As this matter has been lingering since long, it be 
decided within a period of one month. The parties are directed to 
appear before the Chief Settlement Commissioner on 22-10-2010.    
                    
              CHIEF JUSTICE  
Announced on  

6th October,    2010.                 J U D G E
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Jalal ud Din --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 220/2010         Date of hearing 07.10.2010 

 

EJAZ AFZAL KHAN,  C.J.- By this single judgment, we 
propose to decide W.P. Nos. 220 and 503 of 2010 wherein 
petitioners have asked for the issuance of an appropriate writ 
directing the respondents to regularize them in terms of Section 3 of 
the North West Frontier Province Employees (Regularization of 
Services) Act, 2009( hereinafter referred to as “Act”). 

 
2. Learned counsel appearing on behalf of the 

petitioners contended that when the petitioners were holding the 
posts of Additional Government Pleaders on 31st December, 2008 
and also till the commencement of the Act, they were required to be 
regularized within the terms of Section 3 of the Act. 

 
3. The learned Additional Advocate General appearing 

on behalf of the respondents could not dispute the proposition 
canvassed at the bar by the learned counsel for the petitioners. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. When the petitioners were appointed on contract and 

were holding the posts of Additional Government Pleaders on 31st 
December, 2008 and even till the date of the commencement of the 
Act, their case is fully and squarely covered by Section 3 of the 
Act, therefore, they are required to be regularized. We thus allow 
this petition and direct that they be regularized accordingly. Since 
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Noor Ellahi, one of the petitioners, has already been appointed as 
Additional Government Pleader against a regular post, his name 
stands deleted from the petition.  
                    
              CHIEF JUSTICE  
Announced on  

7th October,    2010.                 J U D G E
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Shehzad Qureshi --- Appellant/Petitioner (s) 
 

Versus 

Haji Mumtaz Ali Awan --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) No. 1703/2010       Date of hearing 07.10.2010 

 

EJAZ AFZAL KHAN, CJ.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. As per para-wise comments, submitted on behalf of 

respondents No.1, 2, 3, 4 & 8 and statements made at the bar by 
the learned DAG appearing on behalf of the Federation and Col. 
Noor Ahmad Assistant Judge Advocate General, appearing on 
behalf of respondents No. 5 & 6, the detenue is not with any of the 
agencies, working there-under, nor he has ever been detained or 
arrested by any of them. When this being the state of things, we are 
afraid, we can’t issue the writ asked for. This petition is, thus, 
dismissed. However, the petitioner may, if so advised, after getting 
some ink-link about the later fate of the detenue, file a fresh 
petition.       

 

Announced.  
07.10. 2010            CHIEF JUSTICE 

 
           J U D G E
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Naila Noor --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2743/2010         Date of hearing 12.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order dated 22-9-2006 as being without jurisdiction and 
lawful authority, is of no effect. 

 
2. Learned counsel appearing on behalf of the 

petitioner contended that once Shawal was declared part of North 
Waziristan Agency, its residents cannot be deprived of certain 
rights and privileges which are available to the residents of North 
Waziristan Agency. The learned counsel next contended that where 
the petitioner alleges that she is resident of Shawal, the required 
certificate was to be issued by the Political Agent and that his 
failure to pass any order on her application moved in this behalf 
would amount to refusal of doing what he is required by law to do. 

 
3. Learned counsel appearing on behalf respondents 

contended that though Shawal has been declared as part of North 
Waziristan Agency but no mechanism has so far been evolved for 
the issuance of certificate to its residents as it is likely to create 
many administrative problems in the Agency  which is already in 
the eye of storm because of its being under military operation. The 
learned counsel next contended that where father of the petitioner 
obtained a domicile certificate of F.R. Bannu and posed himself to 
be resident of that area, neither he nor his legal representative 
under Article 114 of the Qanoon-e-Shahaadat can take a U-Turn. 
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4. We have gone through the record carefully and have 
also considered the submissions of the learned counsel for the 
parties. 

 
5. Whether petitioner is a resident of Shawal and as 

such is entitled to its domicile is a question which being essentially 
factual in nature cannot be enquired into by this court while 
exercising Constitutional jurisdiction under Article 199 of the 
Constitution of the Islamic Republic of Pakistan, 1973. Whether 
the petitioner in view of the fact that her father obtained a domicile 
certificate of F.R. Bannu, is estopped to ask for a domicile 
certificate of Shawal, is again being factual is outside the domain 
of this court. However, once it is not disputed before us that 
Shawal has been made part of North Waziristan Agency, its 
residents cannot be denied the rights and privileges which are 
available to other residents of the area. Their fate and future cannot 
be left hung and undecided. We thus direct the respondents No.2, 6 
& 7 to evolve a mechanism for the grant of domicile certificate and 
other rights and privileges enjoyed by the other residents of 
Shawal. Similarly, we would direct respondents No.4 & 5 to pass 
an appropriate order on the application of the petitioner after 
verifying her residential and domiciliary status. Needless to state 
that the interim order passed earlier shall stand vacated in the light 
of observations made above. This petition thus stands disposed of. 

 
              CHIEF JUSTICE  

Announced on  
12th Oct, ,  2010.                      J U D G E 
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Saleem Khan --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3546/2010       Date of hearing 12.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to treat him as professional pharmacist at par with 
other similarly placed and to allow him to function as per order 
dated 17.10.2009. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when it has been provided by the 
National Drug Policy that the hospital pharmacy be organized on 
scientific lines to harness the potential and capabilities of 
pharmacists in accordance with the role defined by World Health 
Organization to ensure availability of safe and quality drugs in 
hospitals, a pharmacist be appointed for every 50 beds, petitioner’s 
posting and transfer outside the hospital would be violative of that 
and that the order being discriminatory is liable to be set at naught. 

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
4. Since the questions urged before us being related to 

the terms and condition of service can well be urged before the 
departmental authority and then before the Service Tribunal, we, 
while hearing a petition under Article 199 of the Constitution of 
Islamic Republic of Pakistan, 1973, can’t intervene. Since the 
petitioner has already filed a representation before the 
departmental authority but no decision has so far been passed 
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thereon, we direct it to decide the same in accordance with 
National Drug Policy within a month. This petition is disposed of 
accordingly.   
 
Announced.  
12. 10. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Mehboob ur Rehman Khattak --- Appellant/Petitioner (s) 
 

Versus 

D.C.O --- Respondent (s) 

 

JUDGMENT 

W.P No. 3501/2010         Date of hearing 13.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of order dated 03.09.2010 of 
respondent No.1, whereby, he was relieved from his duties as 
District Planning Officer in the office of Executive District Officer 
Finance & Planning Hangu and was directed to report to the 
Principal GHSS Masha Mansoor, Lakki Marwat.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since the matter in essence and in substance being 

related to the terms and conditions of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. We, instead of dismissing 
the writ petition, treat it as a representation before the departmental 
authority by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send it to the Commissioner 
Kohat Davison for decision in accordance with law within one 
month. This writ petition, thus, stands disposed of.   
 
Announced.  
13. 10. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Sheriinzada Khattak --- Appellant/Petitioner (s) 
 

Versus 

University --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3503/2010         Date of hearing 14.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has questioned the orders dated 5-7-2010, 16-7—2010 and 
18-8-2010 whereby he has been transferred to different posts from 
the post of Registrar, University of Peshawar.  

 
2. Learned counsel appearing on behalf of the 

petitioner contended that where post of the Registrar is a permanent 
post and there was absolutely no emergency in terms of Section 
13(3) of the University of Peshawar Act or any provision or Rule 
made thereunder, the Vice Chancellor had no jurisdiction 
whatsoever to pass any of the impugned orders and that the same 
being passed without jurisdiction and lawful authority are void ab 
initio. The learned counsel next contended that though right of 
appeal has been provided under Section 39 of the University of 
Peshawar Act 1974, but an  appeal would lie only when action has 
been taken after proceeding against the  employee in accordance 
with the University of Peshawar Employees Efficiency and 
Disciplinary Statutes, 1977. Since, the learned counsel added, the 
action has not been taken under the Statute mentioned above, writ 
in the circumstances of the case would be the only adequate as well 
as efficacious remedy.  

 
3. As against that the learned counsel appearing on 

behalf of the respondents contended that where petitioner can avail 
remedy provided by the Statute, resort must be had to that before 
invoking the Constitutional jurisdiction of this Court and that this 
petition being premature is liable to be dismissed. 



 

Peshawar High Court 

1505 

4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 
5. Before we discuss merits of the case, we would like 

to refer the relevant provision of the Statute which reads as under:- 
 

“Where an order is passed punishing any 

Officer (other than the Vice-Chancellor), Teacher or 

other employee of the University or altering or 

interpreting to his disadvantage the prescribed terms 

or conditions of his service he shall, where the order is 

passed by the Vice-Chancellor or any other Officer or 

Teacher of the University, have the right to appeal to 

the Syndicate against the order, and where the order 

is made by the Syndicate, have the right to appeal to 

the Chancellor.  

The appeal shall be submitted to the Vice 

Chancellor and he shall lay it before the Syndicate or, 

as the case may, before the Chancellor, with his views; 

Provided that the Syndicate or the Chancellor, as the 

case may be, shall not pass any order on any appeal 

unless the person concerned is given an opportunity of 

being heard.” 

 

6. A perusal of the above quoted provision would 
reveal that an order punishing an Officer, Teacher or other 
employee of the University  or altering or interpreting to his 
disadvantage the prescribed terms and conditions of his service, can 
be appealed against before the Syndicate if such order is passed by 
the Vice Chancellor. The remedy provided by way of appeal is by 
all means adequate as well as efficacious. We at this stage would 
not like to approve of bypassing of a statutory forum which has the 
power to probe into the matter and provide the remedy asked for. 
As an order passed without jurisdiction and lawful authority can 
also be challenged through an appeal before the Syndicate, it cannot 
be pleaded as an exception to that so as to justify the entertainment 
of this petition.  
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7. The argument that appeal would lie only when 
action is taken after proceeding under the Statutes, has not 
impressed us as the expression order mentioned in the above quoted 
provision of the Act is wide enough to include the orders of all 
species. We, therefore, do not feel persuaded to issue the writ asked 
for. We, in the circumstances, treat this petition as an appeal before 
the Syndicate and direct the office to send it thereto for decision in 
accordance with law as early as possible.  

 

             CHIEF JUSTICE  
Announced on  

14th Oct., 2010.             J U D G E
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Dr. Muhammad Salman Khan --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 3570/2010         Date of hearing 14.10.2010 
 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to relieve them by issuing their LPCs so as to 
enable them to join their training session of FCPS-II.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. Since the matter in essence and in substance being 

related to the terms and conditions of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. Since the petitioners have 
already filed a representation before the departmental authority, we 
direct it to decide the same in accordance with law within a month. 
This petition is disposed of accordingly.   
 
Announced.  
14. 10. 2010            CHIEF JUSTICE 

 
     J U D G E  
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Gohar Saifullah --- Appellant/Petitioner (s) 

 
Versus 

Government KPK --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 214/2007         Date of hearing 14.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
directing the respondents to make necessary arrangement for 
laying pipeline and other infrastructure to ensure supply of natural 
gas for domestic, commercial and industrial units in accordance 
with the requirements of Article 158 of the Constitution of the 
Islamic Republic of Pakistan, 1973. They also prayed for the 
issuance of a direction to the respondents to undertake social 
welfare programmes for the elimination of narcotics, promotion of 
sports, rehabilitation of mentally retarded and handicapped 
children, improvement of educational facilities, other basic 
amenities and grant of scholarship for local students. 

  
2. The learned Deputy Attorney General appearing on 

behalf of the respondents on the last date of hearing unreservedly 
stated that when it is the requirement of Article 158 of the 
Constitution of the Islamic Republic of Pakistan, 1973, that the 
province in which the Well-head of natural gas is situated shall 
have precedence over other parts of Pakistan in meeting the 
requirements from the well-head, he would have no objection if the 
prayer of the petitioner is countenanced. The learned counsel 
appearing on behalf of respondent No.3 stated at the bar that a 
great deal of work has already been completed in this connection 
and in due course the natural gas shall be supplied for domestic, 
commercial and industrial purpose. The learned AAG appearing on 
behalf of the respondents too reiterated the same stance. The 
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learned counsel for respondent No.4 stated that what has been 
promised shall be provided to the inhabitants of the area. 

 
3. When both the parties are not at variance and now 

have developed a consensus that the requirement of Article 158 of 
the Constitution of Islamic Republic of Pakistan, 1973 shall be met 
and fulfilled, we do not think any dispute survives for the 
adjudication of this court. We thus dispose of this petition in above 
terms.  

 

              CHIEF JUSTICE  
Announced on  

14th Oct. 2010.                       J U D G E 
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Haji Ghazi Khan --- Appellant/Petitioner (s) 

 
Versus 

Commissioner Kohat --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3491/2010         Date of hearing 19.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
directing the respondents to release them on bail who have been 
hauled up in connection with a civil dispute. 

 
2. Learned counsel appearing on behalf of the 

petitioners contended that where petitioners are willing to furnish 
bonds and there is absolutely nothing against them to justify their 
detention in jail even for a day, they were required to be released 
and that confinement of every passing day is adding to the gravity 
of an illegal act of the respondents. 

 
3. The learned AAG appearing on behalf of the 

respondents submitted that the petitioners would be released on bail 
if they furnish bonds. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

  
5. How and under what provisions of law the political 

authorities could detain the petitioners in a matter involving civil 
dispute especially when they are willing to furnish the required 
bonds? Another thing which appears to be unusual and unbecoming 
of the political authorities is that they are using detention of the 
petitioners as a vehicle to settle some civil dispute between the 
petitioners and respondent No.5, notwithstanding civil dispute 
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could be decided on its own merits without having recourse to 
confinement or detention of any nature. We, therefore, allow this 
petition and direct that the petitioners be released on bail if they 
furnish bonds in the sum of Rs.2 lac each, with two sureties, each in 
the like amount to the satisfaction of the Illaqa/Judicial Magistrate.  

 

              CHIEF JUSTICE  
Announced on  
19th October,  2010.                          J U D G E 
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Noor Daraz Khattak --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3406/2010         Date of hearing 19.10.2010 

 

EJAZ AFZAL KHAN, C.J.-Petitioner through the instant 
petition has questioned the order dated 10-6-2010 whereby he has 
been repatriated to the Local Council Board, Khyber Pakhtunkhwa.   

 
2. Learned counsel appearing on behalf of the 

petitioner contended that when Para-iv of the Posting and Transfer 
Policy of the Provincial Government provides for tenure of a post, 
it could not be violated on any pretext or at the instance of any 
political figure be he a Minister or M.P.A. The learned counsel next 
contended that where copy of the order has been sent to the 
Minister, it appears to have been passed in the colourful exercise of 
jurisdiction as none of the Ministers or MPAs has been given any 
power either by the Constitution of the Islamic Republic of 
Pakistan, 1973 or Rules of Business maintained thereunder. Such 
order, the learned counsel added, is all the more illegal when it is 
passed in violation of the policy and in disregard of the exigencies 
of service.  

 
3. The learned DAG appearing on behalf of the 

respondents contended that when the policy referred to by the 
learned counsel for the petitioner provides for a right of appeal, 
resort must be had to that and that this court more often than not 
does not interfere with the orders of postings and transfers when 
other adequate remedy is available.  
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4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

  
5. Granted that Para-iv of Posting and Transfer Policy 

of the Provincial Government provides guarantee of tenure but at 
the same time Para-xiv thereof provides for a remedy of appeal if 
and when it is violated. Reference can well be made to Paragraph-
xiv of the said policy which runs ad under:- 

 

“Government servants including District Govt. 

employees feeling aggrieved of the orders of 

posting/transfers authorities may seek remedy from the 

next higher authority/the appointing authority as the 

case may be through an appeal to be submitted within 

seven days of the receipt of such orders. Such appeal 

shall be disposed of within fifteen days. The option of 

appeal against posting/transfer orders could be 

exercised only in the following cases. 

 i). Pre-mature posting/transfer or 

posting/ transfer in violation of the provisions of 

this policy. 

ii.Serious and grave personal 

(humanitarian) grounds.” 

 

6. A perusal of the above quoted provision would 
reveal that the petitioner has an adequate remedy in the form of 
appeal before the authority. All the points urged before us can well 
be urged before and attended to by the Departmental Authority. We 
at this stage would neither approve of by-passing a forum provided 
by the Policy nor permit its selective and self serving application or 
interpretation. We, therefore, do not feel persuaded to intervene at 
this stage when the petitioner has already filed an appeal before the 
Departmental Authority. However, while disposing of this petition, 
we direct the Departmental Authority to pass an appropriate order 
on the appeal of the petitioner in the light of the policy mentioned 
above within a fortnight. Needless to say that such policy has to be 
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adhered to strictly if good governance has some value and 
significance for the Provincial Government.  

 
7. For the reasons discussed above, this petition is 

disposed of. 

 

              CHIEF JUSTICE  
Announced on  
19th October,  2010.                        J U D G E 
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Rahim Shah --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2395/2010         Date of hearing 19.10.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has questioned the order dated 7-6-2010 whereby he has 
been transferred to the post of OSD, Local Council Board. 

 
2. Learned counsel appearing on behalf of the 

petitioner contended that when Para-iv of the Posting and Transfer 
Policy of the Provincial Government provides for tenure of a post, 
it could not be violated on any pretext or at the instance of any 
political figure be he a Minister or M.P.A. The learned counsel next 
contended that where copy of the order has been sent to the 
Minister, it appears to have been passed in the colourful exercise of 
jurisdiction as none of the Ministers or MPAs has been given any 
power either by the Constitution of the Islamic Republic of 
Pakistan, 1973 or Rules of Business maintained thereunder. Such 
order, the learned counsel added, is all the more illegal when it is 
passed in violation of the policy and in disregard of the exigencies 
of service.  

 
3. The learned DAG appearing on behalf of the 

respondents contended that when the policy referred to by the 
learned counsel for the petitioner provides for a right of appeal, 
resort must be had to that and that this court more often than not 
does not interfere with the orders of postings and transfers when 
other adequate remedy is available.  
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4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

  
5. Granted that Para-iv of Posting and Transfer Policy 

of the Provincial Government provides guarantee of tenure but at 
the same time Para-xiv thereof provides for a remedy of appeal if 
and when it is violated. Reference can well be made to Paragraph-
xiv of the said policy which runs ad under:- 

 

“Government servants including District Govt. 

employees feeling aggrieved of the orders of 

posting/transfers authorities may seek remedy from the 

next higher authority/the appointing authority as the 

case may be through an appeal to be submitted within 

seven days of the receipt of such orders. Such appeal 

shall be disposed of within fifteen days. The option of 

appeal against posting/transfer orders could be 

exercised only in the following cases. 

 i). Pre-mature posting/transfer or 

posting/ transfer in violation of the provisions of 

this policy. 

ii.Serious and grave personal 

(humanitarian) grounds.” 

 

6. A perusal of the above quoted provision would 
reveal that the petitioner has an adequate remedy in the form of 
appeal before the authority. All the points urged before us can well 
be urged before and attended to by the Departmental Authority. We 
at this stage would neither approve of by-passing a forum provided 
by the Policy nor permit its selective and self serving application or 
interpretation. We, therefore, do not feel persuaded to intervene at 
this stage when the petitioner has already filed an appeal before the 
Departmental Authority. However, while disposing of this petition, 
we direct the Departmental Authority to pass an appropriate order 
on the appeal of the petitioner in the light of the policy mentioned 
above within a fortnight. Needless to say that such policy has to be 
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adhered to strictly so long as it does not create insurmountable 
difficulties. 

 
7. For the reasons discussed above, this petition stands 

disposed of. 

 

              CHIEF JUSTICE  
Announced on  

19th October,  2010.                         J U D G E
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Haji Ghazi Khan --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3491/2010         Date of hearing 19.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the proceeding pending before the APA F.R. Kohat being 
coram non judice has to be brought to an end. The APA was 
directed to attend the court. Today he attended the court and by 
referring to an application purportedly written by the petitioner 
stated that it was written by the petitioner himself for the 
constitution of Jarga. When we confronted the petitioner with the 
above referred application, he denied it. His stance was that in fact 
he has been asking for exoneration from the proceeding as he has 
no nexus whatsoever with the transaction in hand, over and above, 
the fact that it took place outside the territorial jurisdiction of the 
APA. The learned APA assures the disposal of the application 
moved by the petitioner in this behalf. In view of the assurance, we 
direct the respondents to dispose of the application of the petitioner 
as early as possible. 

 

                               CHIEF JUSTICE  
Announced on  

19.10.2010                        J U D G E
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Fida Muhammad --- Appellant/Petitioner (s) 
 

Versus 

PA --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3431/2010         Date of hearing 20.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the 
instant Constitutional petition has asked for the issuance of an 
appropriate writ declaring that the proceeding initiated against him 
by the political authorities under the provisions of the FCR is 
coram non judice and thus of no effect whatsoever. 

 
2. Learned counsel appearing on behalf of respondents 

contended that the Jarga has been constituted, issues have been 
framed and now the matter is nearing conclusion. 

 
3. We have gone through the record carefully and 

have also considered the submissions made by the learned counsel 
for the parties. 

 
4. When the matter is nearing conclusion, we while 

dealing with this petition would not issue any other writ except the 
one directing the respondents to conclude the proceeding against 
the petitioner within a period of two months. This petition, thus, 
stands disposed of.  

 
            CHIEF JUSTICE 

Announced on  
20th Oct. 2010.                                J  U  D  G  E  
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Muhammad Naeem Butt --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3622/2010         Date of hearing 20.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the 
instant petition has asked for the issuance of an appropriate writ 
directing the respondents to act in accordance with the policy of 
the Federal Government and refrain from causing any hindrance in 
the export of wheat products in view of the Notification SRO 
No.576(1)/2010, dated 22nd June, 2010.  

 
2. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the petitioner. 

 
3. Who is causing hindrance, who be refrained from 

causing hindrance and who be directed to act in accordance with 
the policy of the Federal Government, is not clear as far as the 
averments made in the writ petition are concerned. When it has not 
been specified as to who be directed to do what he is required by 
law to do and who be prohibited to do what he is not required by 
law to do, we are afraid we cannot issue an omni bus writ the way 
petitioner wants us to do. This petition for non-disclosure of cause 
of action cannot be entertained. It is, thus, rejected under Rule-11 
of Order-VII of the CPC. 

CHIEF JUSTICE 
Announced on  
20th Oct. 2010.                            J  U  D  G  E  
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Anwar Khan --- Appellant/Petitioner (s) 

 
Versus 

IGP --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) No. 3641/2010        Date of hearing 20.10.2010 

 

EJAZ AFZAL KHAN, CJ.-According to the learned 
counsel for the petitioner, the detenue alongwith his vehicle is 
detained in Police Station Gulbahar. The bailiff of this Court was 
directed to go on the spot and submit report before 12.00 noon 
today.   

 
2. Report of the bailiff was submitted a few minutes 

before, which reveals that the detenue has not been confined in 
Police Station Gulbahar. However, vehicle bearing No.CS-6745 
was found parked there. Since the detenue is not found in the 
custody of the respondents, this writ petition is no more 
maintainable. It is, thus, disposed of. However, the petitioner may, 
if so advised, file a petition before the Court of competent 
jurisdiction for the custody of the vehicle. He may also file a fresh 
petition for habeas corpus if he gets an inkling about the detention 
of the detenue anywhere.        

 

Announced.  
20. 10. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Mst. Misbah Sabir --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3694/2010         Date of hearing 20.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
the transfer order dated 06.10.2010 of respondent No.1 as being 
nullity on account of having been passed without jurisdiction and 
lawful authority.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can be urged before 
the departmental authority and then before the Service Tribunal, 
this Court, while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t step-in, atleast, 
at this stage. Since the petitioner has already filed a representation 
before the departmental authority, we direct it to decide the same 
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in accordance with law within a fortnight. This writ petition is 
disposed of accordingly.   
 
Announced.  
20. 10. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Fazal Hussain --- Appellant/Petitioner (s) 

 
Versus 

Director IG --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) No. 1463/2010         Date of hearing 21.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenues in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. As per para-wise comments, submitted on behalf of 

the respondents and statement made at the bar by the learned 
Standing Counsel appearing on behalf of the Federation, the 
detenues are not with any of the agencies, working there-under, nor 
they have ever been detained or arrested by any of them. When this 
being the state of things, we are afraid, we can’t issue the writ 
asked for. This petition is, thus, dismissed. However, the petitioner 
may, if so advised, after getting some inkling about the later fate of 
the detenues, file a fresh petition.       

 

Announced.  
21. 10. 2010            CHIEF JUSTICE 

 
J U D G E
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 Faridullah --- Appellant/Petitioner (s) 

 
Versus 

Abdul Majeed --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2794/2010         Date of hearing 26.10.2010 

 

EJAZ AFZAL KHAN, C.J.-  By this judgment, we 
propose to decide W.P. Nos. 2788, 2789, 2790, 2791, 2792, 2793, 
2794, 2795, 2796, 2797, 2798, 2799, 2800, 2801, 2802, 2803, 2804, 
2805, 2806 & 2807 of 2010 wherein petitioners have raised alike 
questions of law and facts. 

 
2. Learned counsel appearing on behalf of the 

petitioners contended that where relationship of landlord and 
tenants between the parties has been denied, the learned Rent 
Controller has no jurisdiction under Section 13(6) of the Rent 
Restriction Ordinance to pass an order directing the tenants so-
called to deposit the arrears or rent due and that the order thus 
passed being without jurisdiction and lawful authority is liable to be 
struck-down. Learned counsel in support of his contentions placed 
reliance on the cases of Mst.Razia Begum and another Vs Senior 

Civil Judge (Rent Controller) Charsadda and 2 others (  P L D  

1996  Peshawar – 8, Irfanullah Shah Vs Wahabullah and 

another ( 2003 Y L R 1195 ) and Riaz Ahmad Butt and 6 others 

Vs. Province of Punjab through Collector, Sheikhupura and 

another ( 2006 C L C 927 ).    
 
3. Learned counsel appearing on behalf of the 

respondents contended that the learned Rent Controller has the 
power to direct the tenant to deposit the arrears of rent as well as 
the rent due, notwithstanding relationship  of landlord and tenant 
between the parties is denied. Learned counsel for the respondents, 
to support his contention, placed reliance on the case of Syed 
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Imran Ahmad Vs. Bilal and another (PLD 2009 Supreme Court 

– 546 ). Learned counsel next contended that when the order 
directing the tenant is interlocutory in nature, it is not amenable to 
the Constitutional jurisdiction of this Court. Learned counsel placed 
reliance on the case of Messrs Silver Stone (Pvt.) Limited  Vs. 

Rent Controller and others (  1995    M L D  851  ) 
 
4. We have gone through the record carefully and have 

also considered the submissions of the learned counsel for the 
parties. 

 
5. It is too settled to be reiterated that where 

relationship of  landlord and tenants is denied between the parties, 
the only course open before the Rent Controller is to frame a 
preliminary issue as to the said relationship and proceed to decide 
that first. He under no interpretation of Section 13(6) of the 
Ordinance has the power to direct the deposit of arrears or rent due. 
The case of Syed Imran Ahmad Vs. Bilal and another (PLD 

2009 Supreme Court – 546 ) referred to by the learned counsel for 
the respondents being distinguishable on factual and legal planes, 
has no relevance to the case in hand, as  in that case relationship of 
landlord and tenant stood admitted between the parties. The defence 
of the tenant in that case was that though he was primarily a tenant 
but by virtue of an agreement to sell, he purchased that property 
and his suit for specific performance of contract is pending. Here in 
this case neither the petitioners admitted that they have ever been 
tenants of the respondents nor they purchased the demised premises 
through an agreement to sell. The order thus passed by the learned 
Rent Controller being without jurisdiction and lawful authority, 
cannot be maintained. The cases of Mst.Razia Begum and 

another Vs Senior Civil Judge (Rent Controller) Charsadda 

and 2 others (  P L D  1996  Peshawar – 8, Irfanullah Shah Vs 

Wahabullah and another ( 2003 Y L R 1195 ) and Riaz Ahmad 

Butt and 6 others Vs. Province of Punjab through Collector, 

Sheikhupura and another ( 2006 C L C 927 )  may well be 
referred to in this behalf. The judgment delivered in the case of 

Messrs Silver Stone (Pvt.) Limited  Vs. Rent Controller and 

others (  1995    M L D  851  ) has not moved us to the least as it 
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being against the declared law of the land, is per-incurium and has 
thus no binding force.  

 
6. For the reasons discussed above, we thus allow these 

petitions, set aside the impugned orders only to the extent of 
deposit of arrears and rent due. The learned Rent Controller shall, 
however, proceed as mentioned above. These petitions are thus 
disposed of.  

 
                      CHIEF JUSTICE  

Announced on  
26th October,  2010                    J U D G E 
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V.C of Engineering University --- Appellant/Petitioner (s) 

 
Versus 

Dr. Khawaja Muhammad Yahya --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2249/2010       Date of hearing 26.10.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioners through the 
instant petition have questioned the order dated 11-12-2009 of the 
learned Additional District Judge-X, Peshawar, whereby he 
dismissed the revision filed by  them. 

 
2. Learned counsel appearing on behalf of the 

petitioners contended that where Section 35 of the University of 
Engineering and Technology Ordinance-XIII of 1980 provides for 
an appeal to the Chancellor and review before the Syndicate, resort 
could not be had to Civil Court and that both the courts below by 
ignoring this essential aspect of the case, have exercised a 
jurisdiction not so vested in them.  

 
3. As against that, learned counsel appearing on behalf 

of the respondent contended that the respondent in the first instance 
resorted to the course provided by Section 35 of the Ordinance by 
filing a Review petition before the Syndicate but when no order 
thereon was passed after giving an option of hearing thereto, he had 
no other choice but to have recourse to the civil court.  

 
4. We have gone through the record carefully and have 

also considered the submissions of the learned counsel for the 
parties. 

 
5. The record reveals that respondent Dr.Khawaja 

Muhammad Yahya was appointed as Chairman Department of 
Computer Systems Engineering, University of Engineering & 
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Technology, Peshawar, on 4.12.2006. Some complaints surfaced 
against him which led to an enquiry. Though he was exonerated in 
the enquiry, all the same the Syndicate recommended his 
repatriation to his parent department after his removal from that 
slot. He filed as many as three Review Petitions before the 
Syndicate but neither any option of hearing has been given to him 
nor any order thereon has been passed. During the course of 
arguments it transpired that the decision of the Syndicate 
recommending removal of the respondent from the slot of 
Chairmanship was approved by the Chancellor. When we 
questioned the learned counsel for the petitioners under what 
provision of law, he could do so when the Statute does not provide 
for any approval of the decision given by the Syndicate, the learned 
counsel referred to Section 9(3) of the Ordinance. A look at the said 
provision would reveal that the Chancellor has the power to cause 
his views to be communicated to the Syndicate after inspection or 
enquiry is completed and after ascertaining the re-action of the 
Syndicate. He can also advise the Syndicate to take or refrain from 
taking any such action within such time which may be specified in 
this behalf but this does not mean that a decision of the Syndicate is 
to be sent to the Chancellor for approval. Once a decision is taken 
by the Syndicate to the detriment of any person, he can not be left 
without remedy. This is what is the essence of Section 35 of the 
Ordinance which clearly provides that where an officer other than 
Vice Chancellor, teacher or other employee of the University, has 
been punished or any of the terms and conditions of his service has 
been varied to his disadvantage by an order passed by the Vice 
Chancellor  or any other competent authority, appeal against such 
order shall lie to the Syndicate; that where the order has been 
passed by the Syndicate, the aggrieved person may instead of filing 
appeal to the Syndicate, file application to the Syndicate for review 
of that order  and that the Syndicate shall not pass any order on the 
appeal or the review petition, as the case may be, unless the person 
concerned is given an opportunity of being heard. When this 
provision is compared with Section 39 of the University of 
Peshawar Act, which is in para-materia, it shows that a right of 
appeal against the order of the Syndicate has been provided. 
Though right of appeal does not appear to be expressly provided by 
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Section 35 of the Ordinance but the very expression used in the 
Section that “the aggrieved person may, instead of filing appeal, 
apply to the Syndicate for review of that order” shows that right of 
appeal is coeval with the right of review. Be all that as it may, 
where Chancellor is an appellate authority, how his approval would 
be required under the scheme of this enactment is not 
understandable. That approval being beyond the statutory 
competence would be just void and coram non-judice.  

 
6. Now comes the question whether civil court could 

entertain a dispute of this nature? The answer to this question is 
“no” because where a statute provides a forum, a mode, a 
mechanism and a machinery for the enforcement of rights and 
liabilities, resort must be had to that and not to civil court. The 
orders of the courts below thus appear to be without jurisdiction 
and lawful authority and thus cannot be maintained. However, as a 
sequel to what we have discussed above, we hold that all the 
Review Petitions filed by the respondent shall be deemed to be 
pending before the Syndicate which are required to be decided in 
accordance with law after hearing him. Since the matter is outside 
the jurisdiction of the civil court, the plaint shall be deemed to have 
been returned. 

 
The writ petition is disposed of in the above terms. 
  

                      CHIEF JUSTICE  
Announced on  

26th October,  2010.             J U D G E
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Nisar Ali --- Appellant/Petitioner (s) 
 

Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1217/2007             Date of hearing 27.10.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the 
instant petition has asked for the issuance of an appropriate writ 
directing the respondents to appoint him as PST as he stood at 
S.No.3 of the merit list. 

  
2. The learned counsel appearing on behalf of the 

petitioner by referring to the merit list contended that when the 
petitioner stood at S.No.3, he was rightly appointed and his 
appointment order could not be annulled on the application of 
Muhammad Israr and that the entire selection process being fake 
and bogus is liable to be set at naught. 

  
3. As against that the learned DAG appearing on 

behalf of the respondents contended that in the provisional merit 
list, the name of the petitioner no doubt appeared at S.No.3 but it 
was because of mistake as the name of another candidate acquiring 
better position on merit belonging to the Union Council of 
Muhammad Nari was omitted from this list and when the record 
was set straight, appointment order of the petitioner was 
withdrawn. 

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. According to the provisional merit list, the 

petitioner no doubt stood at S.No.3 and as such was to be 
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appointed but another person who acquired better merit position 
than the petitioner was not reflected in the provisional merit list, 
notwithstanding he belonged to the same union Council. Granted 
that name of the petitioner appeared at S.No.3 of the provisional 
merit list but this was a gross omission on the part of person 
compiling the merit list. However, when the record was set 
straight, the order appointing him was withdrawn and an order 
appointing Muhammad Israr was passed. In this view of the matter, 
we do not think the impugned order withdrawing the appointment 
of the petitioner suffers from any error, excess or absence of 
jurisdiction, so as to justify interference therewith in the 
Constitutional jurisdiction of this Court. 

 
6. For the reasons discussed above, this petition is thus 

dismissed. 
    

CHIEF JUSTICE 
Announced on  
27th Oct. 2010.                            J  U  D  G  E  
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Muhammad Usman Ali --- Appellant/Petitioner (s) 

 
Versus 

IGP --- Respondent (s) 

 

JUDGMENT 

W.P No. 3611/2010         Date of hearing 27.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of the order directing inquiry 
into his family dispute and order dated 13.08.2010 of respondent 
No.1, transferring him to district Hangu in the garb of the inquiry 
as having been passed on account of mala-fide and political 
consideration.  

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab 

& others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 

170); Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then the 
Service Tribunal, this Court, while exercising its jurisdiction under 
Article 199 of the Constitution of Islamic Republic of Pakistan, 
can’t step-in. This is what we held in the cases of Bakhtiar 

Ahmad vs. SMBR in W.P.No.1167 of 2006 decided on 

03.08.2006; Professor Rehana Matiullah vs. Chief Secretary & 
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others in W.P.No.1496 of 2006 decided on 12.02.2006; S. 

Mansoor Hussain Shah vs. Secretary LG/RD in W.P.No.1153 

of 2006 decided on 03.08.2006; Waqif Khan Vs. Government of 

N.W.F.P. in W.P.No.1114 of 2006 decided on 28.07.2006; 

Pervez Khan vs. Addl. Chief Secretary FATA in W.P.No.2261 

of 2006 decided on 14.02.2007; Serat Bibi vs. Government of 

NWFP in W.P.1559 of 2006 decided on 05.10.2006; Abdal 

Qadir vs. Government in W.P.No.561 of 2006 decided on 

12.05.2006; Nawab Gul vs. SMBR in W.P.No.1033 of 2006 

decided on 18.07.2006; Sardar Ali vs. Director Schools in 

W.P.No.942 of 2006 decided on 13.07.2006 and Muhammad 

Ilyas Khan vs. District Revenue and Estate Officer and others 

in W.P.No.835 of 2007 decided on 23.05.2007. In the case of 

Zahid Akhtar vs. Government of Punjab through Secretary, 

Local Government and Rural Development, Lahore & 2 others 

(PLD 1995 SC 530), the Hon’ble Supreme Court inspite of 
condemning the phenomenon of passing orders of transfer and 
posting of civil servants on the dictates of the elected 
representatives, dismissed the petitions questioning such orders by 
observing as under:- 

“We need not stress here that tamed and 

subservient bureaucracy can neither be helpful 

to Government nor it is expected to inspire 

public confidence in the administration. Good 

governance is largely dependent on an upright, 

honest and strong bureaucracy. Therefore, mere 

submission to the will of superior is not a 

commendable trait in a bureaucrat. Elected 

representatives placed as Incharge of 

administrative departments of Government are 

not expected to carry with them a deep insight in 

the complexities of administration. The duty of a 

bureaucrat, therefore, is, to apprise these elected 

representatives the nicety of administration and 

provide them correct guidance in discharge of 

their functions in accordance with the law. 

Succumbing to each and every order or direction 

of such elected functionaries without bringing to 
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their notice, the legal infirmities in such orders / 

directions may sometimes amount to an act of 

indiscretion on the part of bureaucrats, which 

may not be justifiable on the plane of 

hierarchical discipline. It hardly needs to be 

mentioned that a Government servant is expected 

to comply only those orders/ directions of his 

superior, which are legal and within his 

competence. Compliance of an illegal or an 

incompetent direction/order can neither be 

justified on the plea that it came from a superior 

authority nor it could be defended on the ground 

that its non-compliance would have exposed the 

concerned Government servant to the risk of 

disciplinary action.” 

 

 Another paragraph also merits verbatim 
reproduction, which reads as under: - 

 
“A reading of rule 21 (2) with Schedule 

V of the Rules of Business ibid, makes it clear 

that the transfer of a Section Officer/ Under-

Secretaries and other officers of equivalent rank 

within the department is to be done by the 

Secretary of that department. Rule 21 of the 

Rules of Business, which deals with power of 

posting, promotion and transfer of Government 

servants, does not contemplate exercise of these 

powers by the Minister. The normal period of 

posting of a Government servant at a station, 

according to the above referred policy decision 

of the Government, is 3 years, which has to be 

followed in the ordinary circumstances, unless 

for reasons of exigencies of services mentioned 

in the aforesaid policy of Government, a transfer 

before expiry of 3 years’ period becomes 

necessary in the opinion of competent Authority. 

The transfer orders in the present case, 
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therefore, could neither be justified on the plane 

of policy directive of Government referred to 

above, nor they were sustainable on the 

language of Rule 21 (2) read with Schedule V of 

the Rules of Business, ibid. We are in no doubt 

that if the transfer orders in the case before us 

would have been made in accordance with the 

policy directives of the Government referred to 

above and power was exercised by the competent 

Authority as contemplated by Rule 21 (2) read 

with Schedule V of the Rules of Business, ibid, 

there would have been no room for maneuvering 

by the officers affected by such transfer. The fact 

that the transfers were made in violation of 

policy directive of the Government, which has 

the status of a Rule, and provisions of Rule 21 

(2) ibid, were not followed strictly, opened the 

door for the Government servant concerned to 

bring in outside influences to obtain the desired 

transfers. We are also sorry to note that the 

Secretary LG & RD, neither resisted these 

unethical and undesirable moves of his 

subordinates nor he pointed out to the Hon’ble 

Minister Incharge, that the transfer orders made 

by him from time to time in respect of various 

officers of his department were neither in 

conformity with the declared policy of 

government nor these transfer orders conform to 

the provisions of Rule 21 (2) of the Rules of 

Business, ibid. It was the duty of the Secretary 

LG & RD to have pointed out to the Minister 

concerned the extent of his authority in such 

matter, besides bringing to his notice that such 

frequent transfer of a Government servant could 

neither be justified as the exigencies of service 

nor it could be described in the Public interest. 

We are constrained to observe that such 

unconcerned and lukewarm attitude on the part 
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of a Head of a Government is not expected to 

promote discipline or efficiency in the 

Department. On the contrary such attitude may 

have a demoralizing effect on his subordinates 

encouraging to seek intervention and favours of 

outside agencies, which may ultimately adversely 

affect the overall discipline and efficiency in the 

department. We, therefore, expect that the guide 

lines mentioned in the policy directives of the 

Government referred to above and the provisions 

of Rule 21 of the Rules of Business, ibid, will be 

kept in view by all concerned while dealing with 

the transfers of Government servants. The office 

is directed to send a copy of this judgment to the 

Government of Punjab for circulating it to all its 

departments, for future guidance. With these 

observations, this petition stands dismissed as 

not maintainable.” 

 
4. It is shocking to note that the Government 

functionaries, despite clear-cut directives of the Apex Court, pass 
orders of posting and transfer by behaving like pawns and 
playthings in the hands of Ministers, MNAs and MPAs, who have 
nothing to do with such matters in view of the provisions contained 
in Article 129 of the Constitution. But since these matters can well 
be urged before the departmental authority in the first instance and 
then before the Service Tribunal, we wouldn’t like to assume a 
jurisdiction, which hasn’t been conferred on us by the constitution. 
We, instead of dismissing the writ petition, treat it as a 
representation before the departmental authority by following the 
dictum rendered in the case of Muhammad Anis & others vs. 

Abdul Haseeb & others (PLD 1994 SC 539) and direct the office 
to send it to the Secretary Home for decision in accordance with 
law within a fortnight. This writ petition, thus, stands disposed of.   
 

Announced.  
27. 10. 2010                          CHIEF JUSTICE 

 
                  J U D G E 
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Raza Hussain --- Appellant/Petitioner (s) 
 

Versus 

Federation of Pakistan --- Respondent (s) 

 

JUDGMENT 

W.P No. 3605/2010         Date of hearing 28.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the annulment of letter dated 23.07.2010 of 
respondent No.5, whereby, payment of an allowance equal to one 
month’s basic pay was stopped to them w.e.f. 01.07.2010.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since the matter in essence and in substance being 

related to the terms and conditions of service can well be urged 
before the departmental authority in the first instance and then 
before the Federal Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. Since, according to 
statement of the learned counsel for the petitioners, the petitioners 
have already approached the departmental authority through a 
representation, we direct it to decide the same in accordance with 
law within a month. This petition is disposed of accordingly.   

 

Announced.  
28. 10. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Ahmad Saleem --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 3730/2010         Date of hearing 28.10.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of transfer order dated 
01.10.2010 of respondent No.2 and for the issuance of an 
appropriate writ directing the respondents to post him as Principal, 
Government School for Deaf Children, Gulbahar.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can be urged before 
the departmental authority in the first instance and then before the 
Service Tribunal, this Court, while exercising its jurisdiction under 
Article 199 of the Constitution of Islamic Republic of Pakistan, 
can’t step-in, atleast, at this stage. We, however, instead of 
dismissing the writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 
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(PLD 1994 SC 539) and direct the office to send it to the Chief 
Secretary for decision in accordance with law within one month. 
This writ petition, thus, stands disposed of.   
 
Announced.  
28. 10. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Saeed ur Rehman ---Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 862/2009         Date of hearing 02.11.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order recalling the appointment of the petitioner being 
passed without jurisdiction and lawful authority is of no effect.  

2. The learned AAG appearing on behalf of the 
respondents alongwith Muhammad Idrees EDO submitted that the 
petitioner was no doubt appointed but when on proper calculation it 
transpired that his case is not covered by 25% quota meant for 
children of retired employees, the order was withdrawn. The 
learned AAG further submitted that the petitioner would be 
adjusted against the quota of retired employees if and when any 
vacancy occurs. In this view of the matter, this petition stands 
disposed of with the direction that the petitioner be adjusted, if and 
when any vacancy occurs.  

 
             CHIEF JUSTICE  

Announced on  
2nd Nov. 2010.                      J U D G E 
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Muhammad Qasim --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 1913/2010         Date of hearing 02.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
the transfer order dated 10.05.2010 of respondent No.1 as being 
nullity on account of having been passed without jurisdiction and 
lawful authority.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can be urged before 
the departmental authority in the form of review in this case and 
then before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. We, 
however, instead of dismissing the writ petition, treat it as a review 
before the departmental authority by following the dictum rendered 
in the case of Muhammad Anis & others vs. Abdul Haseeb & 
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others (PLD 1994 SC 539) and direct the office to send it to the 
Chief Secretary for decision in accordance with law within one 
month. This writ petition, thus, stands disposed of.   
 
Announced.  
02. 11. 2010            CHIEF JUSTICE 

 
        J U D G E  

 

 



 

Peshawar High Court 

1544 

Muhammad Ullah --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3824/2010         Date of hearing 02.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
the transfer order dated 13.10.2010 of respondent No.1 as being 
nullity on account of having been passed without jurisdiction and 
lawful authority.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioner has already filed a representation before the 
departmental authority, we, in the circumstance of the case, direct 
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it to decide the same in accordance with law within a fortnight. 
This petition is disposed of accordingly.   
 
Announced.  
02. 11. 2010            CHIEF JUSTICE 

 
        J U D G E  
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Zahidullah Shinwari --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3598/2010         Date of hearing 02.11.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents not to rescind, amend or otherwise modify articles 
or memorandum of Federation of Pakistan, Chamber of Commerce 
and Industry (hereinafter referred to as FPCCI), without the prior 
approval of the Federal Government in the General Body meeting. 

 
2. Learned counsel appearing on behalf of the 

petitioners by referring to Section 12 of the Trade Organization 
Ordinance, 2006 contended that where the Federal Government has 
not given any prior approval to the respondents to rescind, amend 
or otherwise modify articles or memorandum of FPCCI, they are 
just non-entity to do that and that the meeting convened for this 
purpose being coram non judice be declared as such. 

 
3. The learned counsel appearing on behalf of the 

respondents contended that since the Trade Organizations 
Ordinance, 2006  ( Ordinance No.XLIII of 2006 ) is no more in the 
field on the expiration of 120 days, no relief can be given to the 
petitioners thereunder. The learned counsel next contended that 
when on the repeal of the Ordinance, the erstwhile law, in force, 
has been revived, the respondents are at liberty to take any decision 
in its meetings so long as it does not contravene the provisions of 
Trade Organizations Ordinance, 1961. 
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4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

5. Before we discuss the arguments addressed by the 
learned counsel for the parties at the bar, it would be worthwhile to 
refer to Section 12 of the Ordinance of 2006  which reads as under : 

“Amendment, repeal, etc. of articles, 

memorandum, etc. of trade organizations.—(1) 

Notwithstanding anything contained in this Ordinance or 

in any other law for the time being in force or in the 

articles or memorandum,-- 

  (a). A registered trade organization shall 

not rescind, amend or otherwise modify its 

articles or memorandum without the prior 

approval of the Federal Government; and  

(b). the Federal Government may, 

whenever it considers expedient to do so, by 

order in writing, direct any such trade 

organization to rescind, amend or other modify 

its articles, memorandum, rules, or bye-laws or 

to make any rule or bye-law, in such manner and 

within such period as may be specified in the 

order. 

(2) If any registered trade organization fails or 

neglects to comply with the direction under clause (b) of 

the sub-section (1), the rescission, amendment, 

modification, or making as provided in the order under 

clause (b) of sub-section (1) shall be deemed to have been 

duly done by the trade organization in accordance with 

this Ordinance or its articles memorandum or in the 

manner it is otherwise competent to do so.” 
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6. A look at the above quoted provision would reveal 
that a registered trade organization shall not rescind, amend or 
otherwise modify its articles or memorandum without the prior 
approval of the Government. Not only that it is bound to rescind, 
amend or otherwise modify its articles or memorandum, rules or 
bye-laws, if and when it is directed by the Government.  In case the 
organization fails to do so, the rescission, amendment or 
modification so directed, shall be deemed to have been done. Under 
no circumstances, the Organization can do anything against the 
Statute. This is what is provided by the provisions in paramateria in 
the Ordinance of 1961 with the only difference that instead of the 
expression “Federal Government” the expression “appropriate 
government” is used in Section 8(1)(a) of the Ordinance. When 
there are in-built provisions to ensure compliance with the 
provisions of the Ordinance, we do not think any decision can be 
taken in the meeting which runs contrary to the provisions of the 
Ordinance. With the observations mentioned above, this petition 
stands disposed of.  

 
             CHIEF JUSTICE  

Announced on  
2nd Nov. 2010.                       J U D G E 
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Hussamul Haq --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 3776/2010         Date of hearing 03.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 06.10.2010 passed by respondent No.1 
being nullity in the eye of law is of no effect whatever.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when the order has been passed under the 
influence of the Chief Minister, it cannot be said to have been 
passed either in the public interest or in the exigencies of service, 
therefore, interference of this Court would be rather imperative and 
even indispensable, the more-so, when the Chief Minister of the 
Province is also pitched against him in the arena. Alternate 
remedy, the learned counsel added, not being the rule of law but a 
rule of procedure can’t limit or restrict the jurisdiction of this Court 
in the cases of this nature. He, in support of his contentions, placed 
reliance on the judgments of The Murree Brewery Co. Ltd. vs. 

Pakistan through the Secretary to Government of Pakistan, 

Works Division & 2 others (PLD 1972 SC 279); Ahmad Ali vs. 

District Education Officer (EE-M), Okara (PLJ 2002 Lah: 

2011) and Muslimabad Cooperative Housing Society Ltd. 

through Secretary vs. Mrs. Siddiqa Faiz & others (PLD 2008 

SC 135).  
 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  
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4. We agree with the learned counsel for the petitioner 
that the Chief Minister of the Province has no power to interfere 
with posting and transfer of civil servants but since in view of the 
judgments rendered in the cases of Miss Rukhsana Ijaz vs. 

Secretary, Education, Punjab & others (1997 SCMR 167); 

Ayyaz Anjum vs. Government of Punjab, Housing and 

Physical Planning Department through Secretary and others 

(1997 SCMR 169); Rafique Ahmad Chaudhry vs. Ahmad 

Nawaz Malik & others (1997 SCMR 170); Secretary Education 

NWFP, Peshawar and 2 others vs. Mustamir Khan & another 

(2005 SCMR 17) and Peer Muhammad vs. Government of 

Baluchistan through Chief Secretary & others (2007 SCMR 

54), posting and transfer being related to the terms and condition of 
service can well be urged before the departmental authority in the 
first instance and then the Service Tribunal, this Court, while 
exercising its jurisdiction under Article 199 of the Constitution of 
Islamic Republic of Pakistan, can’t step-in. This is what we held in 
the cases of Bakhtiar Ahmad vs. SMBR in W.P.No.1167 of 2006 

decided on 03.08.2006; Professor Rehana Matiullah vs. Chief 

Secretary & others in W.P.No.1496 of 2006 decided on 

12.02.2006; S. Mansoor Hussain Shah vs. Secretary LG/RD in 

W.P.No.1153 of 2006 decided on 03.08.2006; Waqif Khan Vs. 

Government of N.W.F.P. in W.P.No.1114 of 2006 decided on 

28.07.2006; Pervez Khan vs. Addl. Chief Secretary FATA in 

W.P.No.2261 of 2006 decided on 14.02.2007; Serat Bibi vs. 

Government of NWFP in W.P.1559 of 2006 decided on 

05.10.2006; Abdal Qadir vs. Government in W.P.No.561 of 

2006 decided on 12.05.2006; Nawab Gul vs. SMBR in 

W.P.No.1033 of 2006 decided on 18.07.2006; Sardar Ali vs. 

Director Schools in W.P.No.942 of 2006 decided on 13.07.2006 

and Muhammad Ilyas Khan vs. District Revenue and Estate 

Officer and others in W.P.No.835 of 2007 decided on 

23.05.2007. In the case of Zahid Akhtar vs. Government of 

Punjab through Secretary, Local Government and Rural 

Development, Lahore & 2 others (PLD 1995 SC 530), the 
Hon’ble Supreme Court inspite of condemning the phenomenon of 
passing orders of transfer and posting of civil servants on the 
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dictates of the elected representatives, dismissed the petitions 
questioning such orders by observing as under:- 

 
“We need not stress here that tamed and 

subservient bureaucracy can neither be helpful to 
Government nor it is expected to inspire public 
confidence in the administration. Good 
governance is largely dependent on an upright, 
honest and strong bureaucracy. Therefore, mere 
submission to the will of superior is not a 
commendable trait in a bureaucrat. Elected 
representatives placed as Incharge of 
administrative departments of Government are 
not expected to carry with them a deep insight in 
the complexities of administration. The duty of a 
bureaucrat, therefore, is, to apprise these elected 
representatives the nicety of administration and 
provide them correct guidance in discharge of 
their functions in accordance with the law. 
Succumbing to each and every order or direction 
of such elected functionaries without bringing to 
their notice, the legal infirmities in such orders / 
directions may sometimes amount to an act of 
indiscretion on the part of bureaucrats, which 
may not be justifiable on the plane of 
hierarchical discipline. It hardly needs to be 
mentioned that a Government servant is expected 
to comply only those orders/ directions of his 
superior, which are legal and within his 
competence. Compliance of an illegal or an 
incompetent direction/order can neither be 
justified on the plea that it came from a superior 
authority nor it could be defended on the ground 
that its non-compliance would have exposed the 
concerned Government servant to the risk of 
disciplinary action.” 
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 Another paragraph also merits verbatim 
reproduction, which reads as under: - 

 
“A reading of rule 21 (2) with Schedule 

V of the Rules of Business ibid, makes it clear 
that the transfer of a Section Officer/ Under-
Secretaries and other officers of equivalent rank 
within the department is to be done by the 
Secretary of that department. Rule 21 of the 
Rules of Business, which deals with power of 
posting, promotion and transfer of Government 
servants, does not contemplate exercise of these 
powers by the Minister. The normal period of 
posting of a Government servant at a station, 
according to the above referred policy decision 
of the Government, is 3 years, which has to be 
followed in the ordinary circumstances, unless 
for reasons of exigencies of services mentioned 
in the aforesaid policy of Government, a transfer 
before expiry of 3 years’ period becomes 
necessary in the opinion of competent Authority. 
The transfer orders in the present case, therefore, 
could neither be justified on the plane of policy 
directive of Government referred to above, nor 
they were sustainable on the language of Rule 21 
(2) read with Schedule V of the Rules of 
Business, ibid. We are in no doubt that if the 
transfer orders in the case before us would have 
been made in accordance with the policy 
directives of the Government referred to above 
and power was exercised by the competent 
Authority as contemplated by Rule 21 (2) read 
with Schedule V of the Rules of Business, ibid, 
there would have been no room for maneuvering 
by the officers affected by such transfer. The fact 
that the transfers were made in violation of 
policy directive of the Government, which has 
the status of a Rule, and provisions of Rule 21 
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(2) ibid, were not followed strictly, opened the 
door for the Government servant concerned to 
bring in outside influences to obtain the desired 
transfers.  We are also sorry to note that the 
Secretary LG & RD, neither resisted these 
unethical and undesirable moves of his 
subordinates nor he pointed out to the Hon’ble 
Minister Incharge, that the transfer orders made 
by him from time to time in respect of various 
officers of his department were neither in 
conformity with the declared policy of 
government nor these transfer orders conform to 
the provisions of Rule 21 (2) of the Rules of 
Business, ibid. It was the duty of the Secretary 
LG & RD to have pointed out to the Minister 
concerned the extent of his authority in such 
matter, besides bringing to his notice that such 
frequent transfer of a Government servant could 
neither be justified as the exigencies of service 
nor it could be described in the Public interest. 
We are constrained to observe that such 
unconcerned and lukewarm attitude on the part 
of a Head of a Government is not expected to 
promote discipline or efficiency in the 
Department. On the contrary such attitude may 
have a demoralizing effect on his subordinates 
encouraging to seek intervention and favours of 
outside agencies, which may ultimately 
adversely affect the overall discipline and 
efficiency in the department. We, therefore, 
expect that the guide lines mentioned in the 
policy directives of the Government referred to 
above and the provisions of Rule 21 of the Rules 
of Business, ibid, will be kept in view by all 
concerned while dealing with the transfers of 
Government servants. The office is directed to 
send a copy of this judgment to the Government 
of Punjab for circulating it to all its departments, 
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for future guidance. With these observations, this 
petition stands dismissed as not maintainable.” 
 
5. It is shocking to note that the Government 

functionaries, despite clear-cut directives of the Apex Court, pass 
orders of posting and transfer by behaving like pawns and 
playthings in the hands of Ministers, MNAs and MPAs, who have 
nothing to do with such matters in view of the provisions contained 
in Article 129 of the Constitution. The cases of The Murree 

Brewery Co. Ltd. vs. Pakistan through the Secretary to 

Government of Pakistan, Works Division & 2 others; Ahmad 

Ali vs. District Education Officer (EE-M), Okara and 

Muslimabad Cooperative Housing Society Ltd. through 

Secretary vs. Mrs. Siddiqa Faiz & others (Supra) referred by 
the learned counsel for the petitioner are distinguishable because it 
is mandate of Article 199 of the Constitution itself that the High 
Court will not exercise its jurisdiction when an alternate remedy is 
available to the person aggrieved. We, however, instead of 
dismissing the writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to the Chief 
Secretary for decision in accordance with law within a month. This 
writ petition, thus, stands disposed of.   
 
Announced.             CHIEF JUSTICE 
03. 11. 2010  

                     J U D G E  
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Engineer Saiful Islam --- Appellant/Petitioner (s) 

 
Versus 

Chairman PESIR --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3269/2010         Date of hearing 03.11.2010 

 
EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 

petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 24.04.2009 of the respondents being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance, this Court, 
while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t step-in, atleast, 
at this stage. Since the petitioner has already filed a representation 
before the departmental authority, we, in the circumstance of the 
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case, direct it to decide the same in accordance with law within a 
month. This petition is disposed of accordingly.   
 
Announced.  
03. 11. 2010            CHIEF JUSTICE 

 
    J U D G E  
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Hassamul Haq --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

W.P No.3776/2010         Date of hearing 03.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 06.10.2010 passed by respondent No.1 
being nullity in the eye of law is of no effect whatever.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when the order has been passed under the 
influence of the Chief Minister, it cannot be said to have been 
passed either in the public interest or in the exigencies of service, 
therefore, interference of this Court would be rather imperative and 
even indispensable, the more-so, when the Chief Minister of the 
Province is also pitched against him in the arena. Alternate 
remedy, the learned counsel added, not being the rule of law but a 
rule of procedure can’t limit or restrict the jurisdiction of this Court 
in the cases of this nature. He, in support of his contentions, placed 
reliance on the judgments of The Murree Brewery Co. Ltd. vs. 

Pakistan through the Secretary to Government of Pakistan, 

Works Division & 2 others (PLD 1972 SC 279); Ahmad Ali vs. 

District Education Officer (EE-M), Okara (PLJ 2002 Lah: 

2011) and Muslimabad Cooperative Housing Society Ltd. 

through Secretary vs. Mrs. Siddiqa Faiz & others (PLD 2008 

SC 135).  
 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  
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4. We agree with the learned counsel for the petitioner 
that the Chief Minister of the Province has no power to interfere 
with posting and transfer of civil servants but since in view of the 
judgments rendered in the cases of Miss Rukhsana Ijaz vs. 

Secretary, Education, Punjab & others (1997 SCMR 167); 

Ayyaz Anjum vs. Government of Punjab, Housing and 

Physical Planning Department through Secretary and others 

(1997 SCMR 169); Rafique Ahmad Chaudhry vs. Ahmad 

Nawaz Malik & others (1997 SCMR 170); Secretary Education 

NWFP, Peshawar and 2 others vs. Mustamir Khan & another 

(2005 SCMR 17) and Peer Muhammad vs. Government of 

Baluchistan through Chief Secretary & others (2007 SCMR 

54), posting and transfer being related to the terms and condition of 
service can well be urged before the departmental authority in the 
first instance and then the Service Tribunal, this Court, while 
exercising its jurisdiction under Article 199 of the Constitution of 
Islamic Republic of Pakistan, can’t step-in. This is what we held in 
the cases of Bakhtiar Ahmad vs. SMBR in W.P.No.1167 of 2006 

decided on 03.08.2006; Professor Rehana Matiullah vs. Chief 

Secretary & others in W.P.No.1496 of 2006 decided on 

12.02.2006; S. Mansoor Hussain Shah vs. Secretary LG/RD in 

W.P.No.1153 of 2006 decided on 03.08.2006; Waqif Khan Vs. 

Government of N.W.F.P. in W.P.No.1114 of 2006 decided on 

28.07.2006; Pervez Khan vs. Addl. Chief Secretary FATA in 

W.P.No.2261 of 2006 decided on 14.02.2007; Serat Bibi vs. 

Government of NWFP in W.P.1559 of 2006 decided on 

05.10.2006; Abdal Qadir vs. Government in W.P.No.561 of 

2006 decided on 12.05.2006; Nawab Gul vs. SMBR in 

W.P.No.1033 of 2006 decided on 18.07.2006; Sardar Ali vs. 

Director Schools in W.P.No.942 of 2006 decided on 13.07.2006 

and Muhammad Ilyas Khan vs. District Revenue and Estate 

Officer and others in W.P.No.835 of 2007 decided on 

23.05.2007. In the case of Zahid Akhtar vs. Government of 

Punjab through Secretary, Local Government and Rural 

Development, Lahore & 2 others (PLD 1995 SC 530), the 
Hon’ble Supreme Court inspite of condemning the phenomenon of 
passing orders of transfer and posting of civil servants on the 



 

Peshawar High Court 

1559 

dictates of the elected representatives, dismissed the petitions 
questioning such orders by observing as under:- 

 

“We need not stress here that tamed and 

subservient bureaucracy can neither be helpful 

to Government nor it is expected to inspire 

public confidence in the administration. Good 

governance is largely dependent on an upright, 

honest and strong bureaucracy. Therefore, mere 

submission to the will of superior is not a 

commendable trait in a bureaucrat. Elected 

representatives placed as Incharge of 

administrative departments of Government are 

not expected to carry with them a deep insight in 

the complexities of administration. The duty of a 

bureaucrat, therefore, is, to apprise these elected 

representatives the nicety of administration and 

provide them correct guidance in discharge of 

their functions in accordance with the law. 

Succumbing to each and every order or direction 

of such elected functionaries without bringing to 

their notice, the legal infirmities in such orders / 

directions may sometimes amount to an act of 

indiscretion on the part of bureaucrats, which 

may not be justifiable on the plane of 

hierarchical discipline. It hardly needs to be 

mentioned that a Government servant is expected 

to comply only those orders/ directions of his 

superior, which are legal and within his 

competence. Compliance of an illegal or an 

incompetent direction/order can neither be 

justified on the plea that it came from a superior 

authority nor it could be defended on the ground 

that its non-compliance would have exposed the 

concerned Government servant to the risk of 

disciplinary action.” 
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Another paragraph also merits verbatim reproduction, which reads 
as under: - 

 
“A reading of rule 21 (2) with Schedule 

V of the Rules of Business ibid, makes it clear 

that the transfer of a Section Officer/ Under-

Secretaries and other officers of equivalent rank 

within the department is to be done by the 

Secretary of that department. Rule 21 of the 

Rules of Business, which deals with power of 

posting, promotion and transfer of Government 

servants, does not contemplate exercise of these 

powers by the Minister. The normal period of 

posting of a Government servant at a station, 

according to the above referred policy decision 

of the Government, is 3 years, which has to be 

followed in the ordinary circumstances, unless 

for reasons of exigencies of services mentioned 

in the aforesaid policy of Government, a transfer 

before expiry of 3 years’ period becomes 

necessary in the opinion of competent Authority. 

The transfer orders in the present case, 

therefore, could neither be justified on the plane 

of policy directive of Government referred to 

above, nor they were sustainable on the 

language of Rule 21 (2) read with Schedule V of 

the Rules of Business, ibid. We are in no doubt 

that if the transfer orders in the case before us 

would have been made in accordance with the 

policy directives of the Government referred to 

above and power was exercised by the competent 

Authority as contemplated by Rule 21 (2) read 

with Schedule V of the Rules of Business, ibid, 

there would have been no room for maneuvering 

by the officers affected by such transfer. The fact 

that the transfers were made in violation of 

policy directive of the Government, which has 

the status of a Rule, and provisions of Rule 21 
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(2) ibid, were not followed strictly, opened the 

door for the Government servant concerned to 

bring in outside influences to obtain the desired 

transfers.  We are also sorry to note that the 

Secretary LG & RD, neither resisted these 

unethical and undesirable moves of his 

subordinates nor he pointed out to the Hon’ble 

Minister Incharge, that the transfer orders made 

by him from time to time in respect of various 

officers of his department were neither in 

conformity with the declared policy of 

government nor these transfer orders conform to 

the provisions of Rule 21 (2) of the Rules of 

Business, ibid. It was the duty of the Secretary 

LG & RD to have pointed out to the Minister 

concerned the extent of his authority in such 

matter, besides bringing to his notice that such 

frequent transfer of a Government servant could 

neither be justified as the exigencies of service 

nor it could be described in the Public interest. 

We are constrained to observe that such 

unconcerned and lukewarm attitude on the part 

of a Head of a Government is not expected to 

promote discipline or efficiency in the 

Department. On the contrary such attitude may 

have a demoralizing effect on his subordinates 

encouraging to seek intervention and favours of 

outside agencies, which may ultimately adversely 

affect the overall discipline and efficiency in the 

department. We, therefore, expect that the guide 

lines mentioned in the policy directives of the 

Government referred to above and the provisions 

of Rule 21 of the Rules of Business, ibid, will be 

kept in view by all concerned while dealing with 

the transfers of Government servants. The office 

is directed to send a copy of this judgment to the 

Government of Punjab for circulating it to all its 

departments, for future guidance. With these 
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observations, this petition stands dismissed as 

not maintainable.” 

 
5. It is shocking to note that the Government 

functionaries, despite clear-cut directives of the Apex Court, pass 
orders of posting and transfer by behaving like pawns and 
playthings in the hands of Ministers, MNAs and MPAs, who have 
nothing to do with such matters in view of the provisions contained 
in Article 129 of the Constitution. The cases of The Murree 

Brewery Co. Ltd. vs. Pakistan through the Secretary to 

Government of Pakistan, Works Division & 2 others; Ahmad 

Ali vs. District Education Officer (EE-M), Okara and 

Muslimabad Cooperative Housing Society Ltd. through 

Secretary vs. Mrs. Siddiqa Faiz & others (Supra) referred by 
the learned counsel for the petitioner are distinguishable because it 
is mandate of Article 199 of the Constitution itself that the High 
Court will not exercise its jurisdiction when an alternate remedy is 
available to the person aggrieved. We, however, instead of 
dismissing the writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to the Chief 
Secretary for decision in accordance with law within a month. This 
writ petition, thus, stands disposed of.   
 
Announced.  
03. 11. 2010                         CHIEF JUSTICE 

 
                    J U D G E 
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Issac Ali Qazi --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
WP.No. 3918/2010         Date of hearing 04.11.2010 

 

EJAZ AFZAL KHAN,  C.J.- By this single judgment, we 
propose to decide W.P. Nos. 3918 & 3919 of 2010, as they both 
aim at seeking annulment of the notice dated 19th October,2010. 

 
2. Learned counsel appearing on behalf of the 

petitioners contended that if at all there was any error or false 
statement in any document which resulted in short levy or payment 
of duty or taxes, a notice in terms of Section 32 of the Customs Act 
was to be served upon the petitioners before directing them to 
deposit short paid amount into the treasury and that the  notice 
being malafide, premature and without jurisdiction is liable to be 
struck down as nullity in the eye of law. Learned counsel by 
referring to the case of Commissioner of Income Tax Vs. Messrs 

Eli Lilly Pakistan (Pvt) Ltd. ( 2009 P T D 1392 ) contended that 
though the tendency to by-pass a remedy provided by the Statute is 
not approved of by the superior courts, all the same it is not rule of 
law.  

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. When we told the learned counsel for the petitioners 

that they in view of the provisions contained in Sections 25A, 25B 
and 25C of the Customs Act, can avail the remedy before the 
respondents issuing the notice, why should we jump into the arena 
at this stage, his reply was that the respondents being biased and 
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inimically disposed appear to be doggedly disinclined to heed their 
point of view. We are afraid such apprehension being based on 
surmises and conjectures cannot be given much weight. Even if it 
be so, that is not the final arbiter in the matter as its decision can be 
questioned in the next higher forum. When the question of 
malafide, pre-maturity of notice or its issuance without lawful 
authority, can well be urged before and adjudicated upon in the 
forum issuing it, this court being repository of appellate powers 
rarely intervenes in such like matters, the case of Khalid 

Mehmood Vs. Collector of Customs, customs House, Lahore 

(1999  S C M R  1881)   and Commissioner of Income Tax Vs. 

Messrs Eli Lilly Pakistan (Pvt) Ltd. ( 2009 P T D 1392 ) supra, 
may well be referred in this behalf. These petitions are thus 
dismissed. However, the respondents while dealing with the cases 
are required to consider all the points urged before us after hearing 
the petitioners. 
           
              CHIEF JUSTICE  
Announced on  
4th November, 2010                   JUDGE 
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Nifaz Ali --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3728/2010         Date of hearing 04.11.2010 

 

EJAZ AFZAL KHAN, C.J.-Petitioner through the instant 
petition has asked for the annulment of transfer orders dated 16-9-
2010 and 20-9-2010 of respondent No.2 and for the issuance of an 
appropriate writ directing the respondents to post him as Secretary 
Local Council Board and declaring that grant of additional charge 
of Secretary, LCB to respondent No.3 being nullity in the eye of 
law is of no effect whatsoever. 

 
2. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

  
5. Granted that Para-iv of Posting and Transfer Policy 

of the Provincial Government provides guarantee of tenure but at 
the same time Para-xiv thereof provides for a remedy of appeal if 
and when it is violated. Reference can well be made to Paragraph-
xiv of the said policy which runs ad under:- 

 
“Government servants including District Govt. 

employees feeling aggrieved of the orders of 
posting/transfers authorities may seek remedy from the next 
higher authority/the appointing authority as the case may be 
through an appeal to be submitted within seven days of the 
receipt of such orders. Such appeal shall be disposed of 
within fifteen days. The option of appeal against 
posting/transfer orders could be exercised only in the 
following cases. 
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 i). Pre-mature posting/transfer or 
posting/ transfer in violation of the provisions of this 
policy. 

ii.Serious and grave personal (humanitarian) 
grounds.” 

 
6. A perusal of the above quoted provision would 

reveal that the petitioner has an adequate remedy in the form of 
appeal before the authority. All the points urged before us can well 
be urged before and attended to by the Departmental Authority. We 
at this stage would neither approve of by-passing a forum provided 
by the Policy nor permit its selective and self serving application or 
interpretation. We, therefore, do not feel persuaded to intervene at 
this stage when the petitioner has the remedy to file an appeal 
before the Departmental Authority. However, we instead of 
disposing of this petition, treat it as an appeal before the 
Departmental authority and direct the said authority to pass an 
appropriate order on the appeal of the petitioner in the light of the 
policy mentioned above within a fortnight. Needless to say that 
such policy has to be adhered to strictly if good governance has 
some value and significance for the Provincial Government.  

 
7. For the reasons discussed above, this petition is 

disposed of. 
 
             CHIEF JUSTICE  

Announced on  
4th November, 2010.                         J U D G E 

 



 

Peshawar High Court 

1567 

Farrah Saeed --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3930/2010         Date of hearing 04.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 22.10.2010 of respondent No.4 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioner has already filed a representation before the 
departmental authority, we, in the circumstance of the case, direct 
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it to decide the same in accordance with law within a month. This 
petition is disposed of accordingly.   
 
Announced.  
04. 11. 2010            CHIEF JUSTICE 

 
           J U D G E  
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Mst. Fauzia --- Appellant/Petitioner (s) 

 
Versus 

Chief Secretary --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3932/2010         Date of hearing 04.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 25.10.2010 of respondent No.2 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioner has already filed a representation before the 
departmental authority, we, in the circumstance of the case, direct 
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it to decide the same in accordance with law within 15 days. This 
petition is disposed of accordingly.   
 
Announced.  
04. 11. 2010            CHIEF JUSTICE 

 
                 J U D G E  
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Muhammad Shafiq Khan --- Appellant/Petitioner (s) 

 
Versus 

DG NAB --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2022/2010         Date of hearing 10.11.2010 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for his release on bail mainly on the ground that 
the other two co-accused having alike role have been released on 
bail and that he being a patient of kidney and close to renal failure 
as per report of the Board annexed with the writ petition, is on 
better footing as compared to the other co-accused, at least for the 
purpose of bail. 

  
2. The learned Deputy Prosecutor General appearing 

on behalf of the NAB contended that though the case of the 
petitioner is at par with those of the other co-accused, but he be 
given same treatment of interim bail as was given to other two co-
accused. 

 
3. We have gone through the record carefully and also 

considered the submissions of the learned counsel for the parties. 

5. It is not disputed that the case of the petitioner is at 
par with those who have been released on interim bail by this court. 
It is also not disputed that the petitioner is suffering from kidney 
disease and is close to renal failure as per report of the Medical 
Board. When this being the case, we do not think any useful 
purpose is likely to be served by keeping him in jail or even in the 
Hospital under the shadows of the Sentries. We thus allow this 
petition, direct release of the petitioner on bail if he furnishes bail 
bonds in the sum of Rs. Ten Lac, with two sureties, each in the like 
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amount to the satisfaction of the trial court. This petition is thus 
disposed of.  

 
             CHIEF JUSTICE  

Announced on  
10th Nov., 2010.                      J U D G E 
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Mst. Amina Jan --- Appellant/Petitioner (s) 

 
Versus 

D.G. Health --- Respondent (s) 

 

JUDGMENT 

W.P No. 2616/2010         Date of hearing 10.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of transfer order dated 
15.04.2010 of respondent No.1 and for the issuance of an 
appropriate writ directing the respondents to implement the 
directives of the Minister for Health requiring her to restore her to 
her erstwhile post.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. We, 
however, instead of dismissing the writ petition, treat it as a 
representation before the departmental authority by following the 
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dictum rendered in the case of Muhammad Anis & others vs. 

Abdul Haseeb & others (PLD 1994 SC 539) and direct the office 
to send it to the Secretary Health for decision in accordance with 
law within one month. This writ petition, thus, stands disposed of. 
 
Announced.  
10. 11. 2010           CHIEF JUSTICE 
 

      J U D G E  
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Muhammad Mumtaz Qureshi --- Appellant/Petitioner (s) 
 

Versus 

PESCO --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 4033/2010         Date of hearing 16.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of transfer order dated 
29.10.2010 of respondent No.2 mainly on the ground that 
according to the posting and transfer policy of the department, he 
is to work at his home station during the period close to his 
retirement.  

 
2. When we asked the learned counsel for the 

petitioner whether there is any intra-departmental mechanism 
providing for annulment or reversal of an order of posting and 
transfer passed in derogation of the policy, his reply was that the 
remedy of an appeal or representation to the departmental authority 
is available, but since very short time is left to the retirement of the 
petitioner, he wouldn’t able to avail that.  

 
3.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
4. When there is an intra-departmental mechanism for 

annulling or even reversing the order of posting and transfer passed 
against the pronounced policy, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, 1973 can’t step-in, atleast, at this stage. We, 
however, instead of dismissing the writ petition, treat it as a 
representation before the departmental authority and direct the 
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office to send it thereto for decision in accordance with law within 
one month. This writ petition, thus, stands disposed of. 
 
Announced.  
16. 11. 2010           CHIEF JUSTICE 

 
      J U D G E  
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Tariq Rasool --- Appellant/Petitioner (s) 

 
Versus 

E.D.O --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 3825/2010         Date of hearing 16.11.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 28.07.2010 of respondent No.1 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioner has already filed a representation before the 
departmental authority, we, in the circumstance of the case, direct 
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it to decide the same in accordance with law within a month. This 
petition is disposed of accordingly.   
 
Announced.  
16. 11. 2010            CHIEF JUSTICE 

 
        J U D G E  
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Anwar Ayub --- Appellant/Petitioner (s) 

 
Versus 

PTCL --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3097/2009         Date of hearing 24.11.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ 
prohibiting the respondents to deprive him of his nationality as 
Pakistani. 

 
2. The learned counsel appearing on behalf of the 

respondents contended that since the name of the petitioner was 
used as a head of the Family in the identity card of a lady who 
happened to be his wife, the DATA was automatically blocked and 
that if the petitioner furnishes some proof including an affidavit, his 
grievance can be redressed. 

 
2. We have gone through the record and have also 

considered the submissions made by the learned counsel for the 
parties. 

 
3. A look at Section 23 of the NADRA Ordinance 2000 

shows that the authority or any person authorized by it in this 
behalf can require a person who has given any information to 
furnish such documentary or other evidence of the truth of that 
information within his power. Similarly Section 21 also provides 
that information relating to birth, death, marriage and divorce etc is 
to be furnished to the authority. The petitioner who has been asked 
to furnish the proof of divorce is neither against law nor can be 
construed as an act without jurisdiction. However, when the 
counsel for the respondents assures that on production of any proof 
even in the form of an affidavit duly attested, the needful would be 
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done, we do not think, it would be appropriate to pass any order. 
This petition is thus disposed of. 

  

                CHIEF JUSTICE  
Announced on  

24th  Nov. 2010.                     J U D G E 
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Syed Moosar Raza --- Appellant/Petitioner (s) 

 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 3873/2010         Date of hearing 25.11.2010 
 

EJAZ AFZAL KHAN, CJ.-By this single order, we 
propose to decide Writ Petitions No.3873 & 3874 of 2010, 
wherein, the petitioners have asked for the issuance of an 
appropriate writ directing the respondents to allow them to assume 
their duties on the posts they have been appointed.   

 

2.  We have gone through the available record 
carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 

3. When we asked the learned counsel for the 
petitioners whether the petitioners have filed representations to the 
departmental authority in this behalf, his reply was that, they did, 
but they were not entertained. Why the representations of the 
petitioners were not entertained, once they have been notified to be 
civil servants. Since the matter in essence and in substance being 
related to the terms and conditions of service is to be dealt with at 
the departmental level in the first instance before invoking the 
jurisdiction of this Court under Article, 199 of the Constitution of 
Islamic Republic of Pakistan, 1973, we wouldn’t like to intervene, 
atleast, at this stage. We, however, instead of dismissing these writ 
petitions, treat them as representations before the departmental 
authority by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send them to the Secretary 
Agriculture and Livestock for decision in accordance with law 
within one month. These writ petitions, thus, stand disposed of. 
Announced.  
25. 11. 2010            CHIEF JUSTICE 

      J U D G E 
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Shahzada Aman Room --- Appellant/Petitioner (s) 

 
Versus 

Azam Khan etc --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1304/2002         Date of hearing 30.11.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to grant her pension of her husband as he remained 
an Additional Judge of High Court from 1-10-1988 to 11-8-1990 in 
view of the dictum laid down in the case of “Accountant General 

Sindh Vs. Ahmad Ali U.Qureshi and others ( PLD 2008 SC 

522). 

 

2. As against that, the learned Additional Advocate 
General appearing on behalf of the respondents contended that the 
pension is granted to those Judges of the High Court irrespective of 
their length of service, who are confirmed. The husband of the 
petitioner who remained an additional Judge of High Court till his 
death is not entitled to such relief.  

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. Since the husband of the petitioner remained an 

additional Judge of this court throughout and had not been 
confirmed, his case cannot be pushed within the purview of the 
judgment rendered in the case of Accountant General Sindh Vs. 

Ahmad Ali U.Qurshi and others (supra). The interpretation 
placed on the above mentioned judgment by the Law, Justice and 
Human Rights Division being in conformity with the recognized 
principles of interpretation, is not open to any interference.   
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6. For the reasons discussed above, this writ petition is 
dismissed.                                                                                                                                

 

                CHIEF JUSTICE  
Announced on  
30th Nov, 2010.                       J U D G E   
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Mukhtiar Ali --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2212/2010         Date of hearing 30.11.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to appoint him against the deceased employees 
children quota. 

 
2.      Hanifullah Khan, EDEO, Buner, present in court, 

states that a seat is vacant in the Department where against the 
petitioner can be adjusted. In this view of the matter, this petition is 
allowed and it is directed that the petitioner be adjusted as 
committed. This petition is thus disposed of.  

 

              CHIEF JUSTICE  
Announced on  
30th Nov, 2010.                    J U D G E   
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Sultan Muhammad Durrani --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2342/2010         Date of hearing 30.11.2010 

 

EJAZ AFZAL KHAN,  C.J.-  By this judgment, we 
propose to decide W.P. Nos. 2272, 2333 & 2342  of 2010  wherein 
petitioners have asked for the issuance of an appropriate writ 
directing the respondents to grant them 38% premium as provided 
in the Circular letter dated 11-5-2005 alongwith 15% of CSR 99. 

 
2. Learned counsel appearing on behalf of the 

petitioners contended that where on the direction of this Court a 
High Powered Committee was constituted to decide about the 
claim of the petitioners, it was required to be decided accordingly. 
Though , the learned counsel added, the matter has been decided 
by the High Powered Committee but the relief asked for has not 
been given, therefore, this court even now can intervene in the 
interest of justice and pass an appropriate order. 

 
3. The learned Additional Advocate General 

appearing on behalf of the respondents contended that once the 
High Powered Committee after considering the pros and cons of 
the matter held that the petitioners are not entitled to the relief 
asked for, that is end of the matter and it cannot be re-agitated in 
this court.  

 
4. We have gone through the record carefully and 

have also considered the submissions made by the learned counsel 
for the parties. 
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5. This court while dealing with the cases in the first 
round of litigation held as under:- 

 

“The Chairman of the Committee shall be the 

Chairman of the Standing Committee of Works and 

Services Buildings constituted by the Speaker under the 

business rules for the Provincial Assembly who shall 

preside over all the meetings of the committee. The 

committee shall have the powers to revisit all the 

questioned notifications with regard to the composite 

schedule rates issued from time to time by the Provincial 

Government and shall have to determine the entitlement of 

the petitioners there under or in addition thereto in the 

following matter:- 

 

(i).Whether the contractors who were already 

carrying on construction work when the revised 

schedule rates were notified shall not take benefit there 

from and if not, for what reason the distinction is to be 

drawn. 

 

(ii).If the estimated work time is extended 

beyond the cut-off date by the department, whether in 

that case the contractors seized of the work would not 

be entitled to get benefit from the revised schedule 

rates: 

 

iii).What should be the correct criterion for 

applying revised schedule rates to different categories 

of contractors and also item-wise and timeframe-wise; 

 

iv).The committee may also take guidance from 

revised schedule rates issued vide different notifications 

by the Government of Punjab, Sindh and Baluchistan 

and may make the same as a acid test for forming fair 

opinion on the issue; 
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v). The escalation rates of all the items involved 

in the contract awarded to the petitioners shall be 

determined according to the established facts and from 

a proper date and its successive fluctuation rates up to 

the completion of work whether completed before 

issuance of the notification or before that; 

 

vi). The committee shall apply its independent 

mind uninfluenced by the view taken by the 

Government officials/officers while preparing summary 

for approval of the notifications and shall form an 

independent opinion;  

vii).If payments have been made to any 

contractor/contractors in the recent past on the basis 

of enhanced rate under the impugned notification, 

that shall be also taken into consideration.” 

                               
Another paragraph having relevance to the matter in hand 

also merits reproduction which runs as under:- 
 

“The   committee shall decide the matter 

positively within three months. In this regard the 

petitioners shall approach the Chairman of the 

Committee and provide the names and particulars of 

their representatives and to arrange a date and place of 

sitting with the other member of the committee. In any 

case the first meeting should be held within a period of 

one month.”  

 

6. The respondents pursuant to the aforesaid directive 
constituted a High Powered Committee but held in no uncertain 
terms that the petitioners are not entitled to the relief asked for. 
The counsel for the petitioners has raised certain grievances but we 
are afraid these grievances cannot be attended to by this court in 
the exercise of Constitutional jurisdiction of this court. The 
decision given by the High Powered Committee would be more or 
less  an Award given by the Arbitrator. If the petitioners have any 
grievance there against, they can move the competent court of law 
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under the provision of Arbitration Act for its redressal as has been 
highlighted in the concluding paragraph of the judgment.  

  
7. For the reasons discussed above, these writ 

petitions, being misconceived, are dismissed.                                                                       

 

                CHIEF JUSTICE  
Announced on  
30th Nov, 2010.               J U D G E 
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Subhanuddin --- Appellant/Petitioner (s) 

 

Versus 

Mst. Robina etc --- Respondent (s) 

 

JUDGMENT 

W.P.No. 125/2008         Date of hearing 30.11.2010 
 

EJAZ AFZAL KHAN,  C.J.-  Through the instant petition 
review of the judgment dated 21-4-2009 of this court is sought on 
the ground that in the concluding paragraph of the judgment, this 
court while allowing the petition set aside the impugned judgment 
and the exparte decree dated 15-2-2005 to the extent of dower and 
maintenance of the wife, but due to accidental slip and omission, 
the word child has been mentioned . 

 

2. Learned counsel appearing on behalf of the 
respondents argued the case at length but could not dispute the 
assertion made by the learned counsel for the petitioner. However, 
he insisted that the review petition being barred by limitation is 
liable to be dismissed. 

 

3. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 

4. The record reveals that the decree granted for 
maintenance allowance of child was maintained while the decree 
regarding dower and maintenance of wife was set aside but due to 
accidental slip and omission, the word ‘child’ was written instead 
of word ‘wife’. As the word ‘child’ under no stretch of imagination 
fits in with what was discussed in the preceding paragraph, it has to 
be corrected.  Therefore, this review petition is allowed as prayed 
for.  

                   CHIEF JUSTICE  
Announced on  

30th Nov, 2010.                          J U D G E
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Mst. Nasim --- Appellant/Petitioner (s) 
 

Versus 

Director --- Respondent (s) 

 

JUDGMENT 

W.P No. 3999/2010         Date of hearing 01.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ directing 
the respondents to dispose of their applications in accordance with 
the posting and transfer policy, formulated by the Provincial 
Government and the judgment of this Court rendered in Writ 
Petition No.1865/2007 on 24.10.2008. 

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. A perusal of the record would reveal that the 

petitioners have already filed applications before the departmental 
authority, vis-à-vis, their posting and transfer in accordance with 
the policy but they haven’t been decided so far despite the lapse of 
sufficient time. Since, many other petitions have been disposed of 
by issuing alike directions, we, also direct the respondents in this 
case to dispose of the applications of the petitioners in accordance 
with the policy and judgment of this Court within a fortnight. This 
writ petition is disposed of accordingly. 

 

Announced.  
01. 12. 2010            CHIEF JUSTICE 

 
       J U D G E  
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Abdul Qayyum --- Appellant/Petitioner (s) 

 
Versus 

I.G KPK Peshawar --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2711/2010         Date of hearing 01.12.2010 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to send his name for Lower College Course. 

 
2.      Learned counsel appearing on behalf of the petitioner 

contended that though the petitioner could not secure the position 
on merit for being sent to the Lower College Course nevertheless 
he could be considered, therefor, if seen in the light of the letter of 
the PPO, dated 23-4-2004. 

 
3. The learned AAG appearing on behalf of the 

respondents contended that where petitioner could not secure 
position on merit that is close of the chapter, therefore, he cannot be 
sent for Lower College Course. While commenting on the letter, the 
learned AAG submitted that if someone is getting overage and is in 
second and third position below merit, then the very classification 
on the basis of merit shall stand defeated. 

 
4.  We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
 5. Before we discuss the arguments of the learned 

counsel for the parties, we would like to refer to the letter dated 23-
4-2004 which reads as under :- 
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“No one may be sent out of turn, if some one is 

getting overage, and in 2 to 3 positions, below merit, 

then all are to be sent.” 

 

6. A look at the remarks quoted above shows that these 
by no stretch of imagination project the meaning that the candidate 
in 2 to 3 positions below merit can be sent for training. These 
remarks when read in correct perspective, radiate an element of 
scorn which means that if persons in 2 to 3 positions below merits 
can be sent, then all be sent. We thus do not think that a case for the 
issuance of the direction asked for is made out. This petition being 
without any substance is thus dismissed.  

 
              CHIEF JUSTICE  

Announced on  
Ist Dec., 2010.                      J U D G E  
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Jamshed Khan --- Appellant/Petitioner (s) 

 
Versus 

Jehanzeb --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2038/2010         Date of hearing 02.12.2010 

 

EJAZ AFZAL KHAN, C.J.-  Since the averments made in 
the writ petition spelt out a case of public nuisance which can 
adequately and effectively be dealt with under Section 133 of the 
Cr.P.C., the learned counsel for the petitioner wants to approach the 
concerned forum in  this behalf for the redressal of his grievance.  

 
2. In view of the above, this petition stands disposed 

of.  

 

              CHIEF JUSTICE  
Announced on  

2nd Dec., 2010.                      J U D G E
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Muhammad Bahadur Khan --- Appellant/Petitioner (s) 

 
Versus 

Secretary --- Respondent (s) 

 

JUDGMENT 

W.P No. 4043/2010         Date of hearing 07.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to convene the meeting of Provincial Selection 
Board without unnecessary and uncalled far delay. 

 
2. During the course of arguments, we have been told 

that the petitioner has filed a representation in this behalf before 
the departmental authority but no order has so far been passed 
thereon. In this view of the matter, we, instead of intervening at 
this stage, would direct the respondents to pass an appropriate 
order on the representation of the petitioner within a month. This 
petition is disposed of accordingly.   

 

Announced.  
07. 12. 2010            CHIEF JUSTICE 

 
     J U D G E 
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Messrs LUCKY CEMENT LIMITED through  
General Manager---Petitioner 

 
Versus 

 
FEDERATION though Secretary Ministry of Petroleum and 

Natural Resources, Islamabad and others---Respondents 

JUDGMENT 

W.P Nos.3364, 1422, 3413/2009  
170, 180, 181, 226, 227, 228, 229  
230, 231, 232, 233, 234, 235, 266  
267, 268, 269, 442, 497, 681, 682  
683, 2264, 2300, 3529  
3530 and 3830/2010           Decided on 7th December, 2010 
(P L D 2011 Peshawar 57) 

(a) Agreement--- 

 ----Binding agreement---Scope---Only those agreements are 
binding on parties which are in accordance with law of land in 
general and provisions of the Constitution in particular.   

 (b) Constitution of Pakistan--- 

Ejaz Afzal Khan, C.J. and Mazhar Alam Khan, J ----
Arts. 158, 172(3), 184(1) & 199---Constitutional petition---
Maintainability---Supply of natural gas---Dispute between 
Federal and Provincial Governments---Petitioners sought 
direction to authorities to ensure uninterrupted supply of natural 
gas in conformity with mandate of Art. 158 of the Constitution---
Plea raised by authorities was that it was a dispute between two 
governments and it could only be decided by Supreme Court 
under Art. 184(1) of the Constitution---Validity---No dispute 
between a Province and Federation was raised by petitioners, they 
only sought enforcement of mandate contained under Art. 158 of 
the Constitution---Federal Cabinet in its policy decision had 
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provided that supply of gas would remain uninterrupted in the 
areas producing gas, therefore, Deputy Attorney General could 
not plead a case for restriction on its uninterrupted supply in the 
Province---High Court in exercise of constitutional jurisdiction 
directed the authorities to adhere to letter and spirit of Art.158 of 
the Constitution while dealing with petitioners and all stake-
holders in the Province vis-a-vis the supply of gas---Petition was 
allowed in accordingly.  

 Athar Minaullah and Muddassar Amir for Petitioner. 

 Iqbal Mahmood Waqar Ali, D.A.G., Muhammad Shaoaib Jally 
with Khalid Pervez, S.N.G.P.L. and Bismillah Rai, Director for 
Respondents. 

 Date of hearing: 7th December, 2010.  



 

Peshawar High Court 

1597 

Syed Feroz --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

W.P No. 4136/2010         Date of hearing 08.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order dated 05.11.2010 of respondent No.6, transferring 
him being an offshoot of mala-fide and political consideration is of 
no effect whatever.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that though the petitioner can file a 
representation against the impugned order before the departmental 
authority in the first instance, before invoking the jurisdiction of 
the Service Tribunal but that is neither effective nor efficacious 
remedy as the Chief Secretary, who deals with such matters, is not 
expected to deal with it fairly, justly and in accordance with law.  

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
4. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab 

& others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 

170); Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
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related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in. 

 
5. The argument of the learned counsel for the 

petitioner that Chief Secretary, who deals with such matters, is not 
expected to deal therewith fairly, justly and in accordance with law 
is not correct because with the presence of the present incumbent 
on the slot, it can be said with sufficient amount of confidence and 
even certainty that the grievance of the petitioner shall be dealt 
with fairly, justly and in accordance with law. We, thus, instead of 
dismissing the writ petition, treat it as a representation before the 
departmental authority as aforesaid by following the dictum 
rendered in the case of Muhammad Anis & others vs. Abdul 

Haseeb & others (PLD 1994 SC 539) and direct the office to send 
it to the Chief Secretary for decision in accordance with law as 
early as possible. This writ petition, thus, stands disposed of.   
 
Announced.  
08. 12. 2010                      CHIEF JUSTICE 

 
   J U D G E 
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Iftikhar Ahmad --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 1195/2008         Date of hearing 08.12.2010 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to pay the petitioner an amount of Rs.30618/- for 
the period of 5-10-2004 to 31-5-2005 and an amount of Rs.81180/- 
for the period of 16-1-2008 to 15-1-2009 against the self hiring rent 
of residential accommodation, on the ground that a person similarly 
placed has been extended the similar relief under the directive 
issued by the Federal Ombudsman, vide order dated 9-2-2010, 

 
2. Learned Deputy Attorney General appearing on 

behalf of the respondents does not dispute the above stated position 
and rightly so because two persons similarly placed cannot be 
treated differently. We thus allow this petition in terms of prayer.  

  
                      CHIEF JUSTICE  

Announced on 
8th Dec.. 2010.                          J U D G E 
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Zafar Iqbal --- Appellant/Petitioner (s) 

 
Versus 

KMC --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 2055/2006         Date of hearing 08.12.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order dated 24-7-2006  appointing respondents No.4 to 8 as 
Laboratory Assistants being illegal and void ab initio are of no 
effect. He has also asked for issuing a writ directing the respondents 
to fill up the vacant posts of Laboratory assistants on merit after 
complying with the codal formalities. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that where the respondents appointed 
respondents No.4 to 8 without complying with the codal 
formalities, their appointment order is nullity in the eye of law. The 
learned counsel next contended that such order is all the more 
nullity in the eye of law when it was passed by depriving the 
petitioner to participate in the process who has been serving this 
Department in BPS-2 ever since 1991. The learned counsel next 
contended that even the pretext of appointing respondents from the 
waiting list maintained under Para(h) of recruitment policy, also 
appears to be fake when it could not be maintained beyond the 
period of six months.  

 
3. Learned counsel appearing on behalf of the 

respondents in the first instance tried to defend the impugned order 
by submitting that it was passed after complying with the codal 
formalities but when he was asked to refer to the record, he could 
not refer to any, and rightly so, because the said appointment order 
was made without complying with the codal formalities. The 
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learned counsel then referred to Para(h) of the recruitment policy by 
pressing into service a waiting list but this argument too appears to 
be without substance as the waiting list so called could not have 
any validity beyond the period of six months. When we asked 
where are respondents No.4 to 8 at the moment, we were told that 
they are not only in the college but have further been upgraded as 
Laboratory Technicians. It is quite amazing that a person sweating 
for the post of Laboratory Assistant for more than a decade is not 
considered while those who have been appointed without 
complying with the codal formalities have been upgraded. It would 
thus be injustice of the worst form to deprive the petitioner of his 
legal and legitimate right for his appointment. We, in this state of 
things, instead of acceding to the prayer of the petitioner by 
annulling the process of appointment and directing fresh 
appointment their against, would direct the respondents to adjust 
the petitioner against the vacancy of Laboratory Assistant which 
has now been upgraded as Laboratory Technician.  This petition is 
thus disposed of.  

  
                      CHIEF JUSTICE  

Announced on 
8th Dec.. 2010.                           J U D G E
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Attarad Salman --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 3689/2010         Date of hearing 14.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to dispose of her applications in accordance with 
the posting and transfer policy, formulated by the Provincial 
Government and the judgment of this Court rendered in Writ 
Petition No.1865/2007 on 24.10.2008. 

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. A perusal of the record would reveal that the 

petitioner has already filed applications before the departmental 
authority, vis-à-vis, her posting and transfer in accordance with the 
policy but they haven’t been decided so far despite the lapse of 
sufficient time. Since, many other petitions have been disposed of 
by issuing alike directions, we, also direct the respondents in this 
case to dispose of the applications of the petitioner in accordance 
with the policy and judgment of this Court within a fortnight. This 
writ petition is disposed of accordingly. 
 
Announced.  
14. 12. 2010            CHIEF JUSTICE 

 
        J U D G E  
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Syed Qasim Shah --- Appellant/Petitioner (s) 
 

Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 4163/2010         Date of hearing 21.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 10.08.2010 of respondent No.1 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioner has already filed a representation before the 
departmental authority, we, in the circumstance of the case, direct 
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it to decide the same in accordance with law within one month. 
This petition is disposed of accordingly.   
 
Announced.  
21. 12. 2010            CHIEF JUSTICE 

 
         J U D G E  
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Muhammad Younas --- Appellant/Petitioner (s) 

 
Versus 

Federation of Pakistan --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 4112/2010         Date of hearing 21.12.2010 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the Notifications dated 24-11-2009, 22.12.2009 and  8-1-2010 
being ultra vires are of no effect whatsoever as far as their rights are 
concerned. 

 
2. As against that the learned AAG appearing on behalf 

of the respondents contended that since even the vires of a 
Notification or Rule falling within the purview of terms and 
conditions of service can well be urged before the Service Tribunal 
in view of the judgment rendered in the case of I.A. Sharwani & 

others vs. Government of Pakistan through Secretary, Finance 

Division, Islamabad & others (1991 SCMR 1041) and Province 

of Punjab through Secretary Health Vs. Dr.S. Muhammad 

Zafar Bukhari ( PLD 1997 Supreme Court – 351), this court 
cannot intervene. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. Since the vires of a Rule or Notification tending to 

affect the terms and conditions of service can well be questioned 
before the Service Tribunal in view of the judgement rendered in 
the cases of I.A. Sharwani & others vs. Government of Pakistan 

through Secretary, Finance Division, Islamabad & others (1991 

SCMR 1041) and Province of Punjab through Secretary Health 
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Vs. Dr.S. Muhammad Zafar Bukhari ( PLD 1997 Supreme 

Court – 351) supra, we would not like to intervene. However, we 
instead of dismissing this petition, treat it as an appeal before the 
Service Tribunal by following the dictum of the Honourable Court 
rendered in the case of Muhammad Anis & others vs. Abdul 

Haseeb & others (PLD 1994 SC 539)  and direct the office to send 
it thereto for decision in accordance with law. 

  
                     CHIEF JUSTICE  

Announced on 
21st Dec. 2010.                      J U D G E 
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Adnan Sher --- Appellant/Petitioner (s) 

 

Versus 

Fed Tax ombudsman --- Respondent (s) 

 

JUDGMENT 

W.P.No. 3027/2010         Date of hearing 22.12.2010 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order dated 15-4-2010 terminating his service is liable to be 
struck down because of having been passed without jurisdiction and 
lawful authority.  

 

2. The learned DAG appearing on behalf of the 
respondents contended that the petitioner was appointed on 
11.12.2008 for a period of one year and on the expiration of this 
term, he was given extension only for two months, therefore, he is 
not entitled to the relief asked for. 

 

3. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 

4. The record reveals that the petitioner was appointed 
on 11-12-2008 for a period of one year. He served for the said 
period. When the period of one year expired, petitioner was given 
extension only for two months. The order terminating his service 
was passed after the said period. Therefore, we do not think he can 
ask either for extension or re-instatement in service under any 
principle of law and propriety. We thus do not feel persuaded to 
issue the writ asked for. However, the respondents shall consider 
the petitioner and even give preference if and when any vacancy 
occurs. This petition is thus disposed of.  

  

                     CHIEF JUSTICE  
Announced on 
22nd  Dec. 2010.               J U D G E 
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Mst. Gulalai and others --- Appellant/Petitioner (s) 

 
Versus 

PA Khyber Agency --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 4028/2010         Date of hearing 22.12.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
directing the respondents to release them.  

 
2. The learned counsel appearing on behalf of the 

respondents contended that the petitioners have been hauled up in a 
criminal case registered against them under Section 121-A PPC 
read with 11 FCSR, therefore, this court cannot proceed in the 
presence of fora functioning under the hierarchy of FCR. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. Since the petitioners are hauled up in a criminal case 

mentioned above, we would not like to intervene. However, the 
petitioners may, if so advised, approach the fora functioning under 
the hierarchy of FCR for the redressal of their grievance. This 
petition is thus disposed of.  

  
                 CHIEF JUSTICE  

Announced on  
22nd Dec., 2010.              J U D G E 
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Shakirullah --- Appellant/Petitioner (s) 

 

Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

W.P.No. 1824/2009         Date of hearing 22.12.2010 
 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
declaring that the order dated 4-7-2009 cancelling their 
appointments being nullity in the eye of law is of no effect. They 
have also asked for the issuance of a writ declaring that the orders 
dated 8-7-2009 appointing respondents No.7 to 57 being nullity in 
the eye of law  are also of no effect. 

 

2. The learned counsel appearing on behalf of the 
petitioners contended that once the eligibility of the petitioners to 
be appointed against the posts advertised and the competency of the 
appointing authority are not disputed, any irregularity in the 
appointment order cannot be construed to their detriment. The 
learned counsel next contended that if at all there was any 
deficiency in the petitioners or defect in the authority of the person 
appointing them, the order cancelling their appointment could not 
have been passed in violation of the principle of natural justice 
enshrined in the maximum “Audi Alteram Partem”. The learned 
counsel next contended that the appointments of respondents vide 
orders dated   8-7-2009 are also nullity in the eye of law as the 
proceeding leading to their appointments smacks of nepotism & 
cronyism, if not corruption.  

 

3. The learned AAG appearing on behalf of the 
respondents contended that these orders were passed by respondent 
No.6/E.D.O. Health Lower Dir, when he was transferred. The 
learned AAG by describing the event in a chronological order 
submitted that the EDO Health was transferred on 16-6-2009 while 
the order appointing the petitioners was passed on 29-6-2009. All 
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this culminating in the cancellation of the orders of appointments, 
the learned AAG added, was not done at random but after 
conducting a thorough enquiry,  therefore, the same being free from 
any jurisdictional error is not open to any exception. 

 

4. The learned counsel appearing on behalf of the 
private respondents contended that even if, it is assumed,  without 
conceding, that the order cancelling the appointments of the 
petitioners was passed without jurisdiction, it has nothing to do 
with the appointment of the respondents as latter have not been 
appointed against the posts vacated by the petitioners but against 
those which are in different grades of National Pay Scale. 

 

5. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 

4. It is not disputed before us that the person 
appointing the petitioners was the competent authority. Though the 
eligibility of the petitioners in some cases has been disputed but it 
is not disputed that the impugned order cancelling their 
appointments was passed without giving them any show cause 
notice. Yes, an enquiry, according to certain documents on the 
record, may have been conducted but again it is not disputed that 
the petitioners were not taken on the board or associated in any way 
to give them a chance to voice their point of view. When this being 
the case we do dot think the impugned order has been passed in 
accordance with the well recognized principle of natural justice 
enshrined in the maximum audi alteram partem. We thus allow this 
petition, set aside the impugned order dated 4-7-2009 cancelling the 
appointments of the petitioners and send the case back to the 
concerned authority for passing an appropriate order afresh after 
giving them an opportunity of hearing. However, since the 
vacancies where against respondents No.7 to 57 have been 
appointed are not those where from petitioners had been removed, 
we would not like to issue any writ in that behalf.  

         CHIEF JUSTICE  
Announced on 

22nd  Dec. 2010.             J U D G E
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Altaf Ahmad --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 2055/2010         Date of hearing 22.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order dated 12.09.2009 of respondent No.1 being nullity in 
the eye of law is of no effect whatever on his rights accruing to 
him under the order dated 26.05.2006.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that once the post of the petitioner was 
upgraded to the post of Chief Physiotherapist in BPS-18 vide order 
dated 26.05.2006, there was absolutely no occasion to pass yet 
another order regarding the same issue, as late as 12.09.2009, and 
that the later order being nullity in the eye of law would not affect 
his services rendered ever since the order passed earlier. 

 
3. Though, the learned Additional Advocate General 

appearing on behalf of the respondents, couldn’t explain the 
anomaly in between the orders dated 26.05.2006 and 12.09.2009, 
all the same, he contended that since the matter is related to terms 
and conditions of service and the petitioner has already filed 
representations in this behalf, it would be proper that the decision 
of the departmental authority be awaited before recourse is had to 
this or any other Court or Tribunal.  

 
4.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the parties.   
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5. Once an order upgrading the post of the petitioner 
to Chief Physiotherapist in BPS-18 was passed on 26.05.2006, how 
could another order be passed in 2009 regarding the same matter, 
is absolutely abstruse and unintelligible, as far as, the available 
record goes. The record further reveals that a representation before 
the Secretary Health and another before the Chief Minister were 
filed by the petitioner but neither those have been forwarded to the 
departmental authority nor any order has been passed thereon. In 
any case, since the matter relates to the terms and condition of 
service and subsequent order tends to affect the service of the 
petitioner, he rendered pursuant to the earlier order, it wouldn’t be 
appropriate for this Court to pass any comments thereon at this 
stage, especially, when the representations filed by the petitioner 
are pending decision since 30.09.2009 & 12.02.2010. In any case, 
as the notification, impugned herein, was passed by the Secretary 
Health, the representation, thus, filed  before him cannot be 
decided by him. We, therefore, direct him to forward the same to 
the Chief Secretary (departmental authority) within a week while 
the latter is directed to decide it in accordance with law within a 
fortnight. It, however, be noted that the departmental authority 
shouldn’t deal with departmental appeals or representations in a 
causal way by sitting over them for months and months together. 
Such matters be disposed of one way or the other as early as 
possible in future. Copy of this order sheet be dispatched to the 
Secretary Health for compliance. This petition is disposed of 
accordingly.   
 
Announced.  
22. 12. 2010               CHIEF JUSTICE 

 
      J U D G E 
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Mst. Bagh --- Appellant/Petitioner (s) 

 
Versus 

I.G Plice KPK --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 4135/2010         Date of hearing 23.12.2010 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to release the detenues. Mr.Muhammad Rafique, 
DAG, with SHO Fazal Hameed & Bashirullah, Inspector, informed 
that the detenues are not in the custody of the police officials 
present in the court. The learned counsel for the petitioner despite 
this denial insisted that the detenues are still with them. When this 
being the state of things, we cannot issue the writ asked for. It is 
thus disposed of. However, the petitioner would be at liberty to 
move against the officials or any other person responsible for 
kidnapping the detenues in the court of competent jurisdiction.  

  
                    CHIEF JUSTICE  

Announced on 
23rd   Dec. 2010.              J U D G E 
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Musa Khan --- Appellant/Petitioner (s) 

 
Versus 

Commissioner FC --- Respondent (s) 

 

JUDGMENT 

W.P No. 4244/2010         Date of hearing 23.12.2010 

 

EJAZ AFZAL KHAN, CJ.-By this single order, we 
propose to decide Writ Petitions No.4244, 4258 & 4324 of 2010, 
wherein, petitioner have asked for the issuance of an appropriate 
writ declaring that the dated 16.07.2010 of respondent No.1, 
reverting them to lower rank and retiring them prematurely being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. The record reveals that the petitioners have already 

filed appeals before the departmental authority, which are still 
pending decision. We so, we wouldn’t like to intervene, atleast, at 
this stage. However, we direct the respondents to decide the 
appeals of the petitioners within a fortnight after the receipt the 
order of this Court. These writ petitions are disposed of 
accordingly.  

 

Announced.  
23. 12. 2010            CHIEF JUSTICE 

 
          J U D G E  
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Shah Faisal --- Appellant/Petitioner (s) 

 
Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 4307/2010         Date of hearing 23.12.2010 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 29.11.2010 of respondent No.2 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioner has already filed a representation before the 
departmental authority, we, in the circumstance of the case, direct 
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it to decide the same in accordance with law within one month. 
This petition is disposed of accordingly.   

 

Announced.  
23. 12. 2010            CHIEF JUSTICE 

 
      J U D G E  
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Inayat ur Rehman --- Appellant/Petitioner (s) 

 
Versus 

Senior Engineer Operation --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 685/2008          Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, C.J.-  By this single judgment, we 
propose to dispose of W.P.Nos. 685/2008, 686/2008, 687/2008, 
688/2008, 710/2008, 805/2008, 1032/2008, 1091/2008, 1211/2008, 
1400/2008, 1438/2008,  2078/2008, 337/2009  and 3008/2010 as 
the facts and law point involved therein are common. 

 
2. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties at length. 

 
3. Since in view of the latest judgment of he 

Honourable Supreme Court rendered in Civil Appeals Nos. 468, 
471-474, 632-633, 852-859, 883-892, 899-901, 950 & 974 of 2010   
decided on 23rd December, 2010, this court while hearing a petition 
under Article 199 of the Constitution of the Islamic Republic of 
Pakistan, 1973, cannot give the relief asked for. However, we 
instead of dismissing these petitions would treat them as grievance 
notices to the employers and direct the office to send them thereto 
for decision in accordance with law. 

  
                      CHIEF JUSTICE  

Announced on  
11th Jan 2011.              J U D G E 
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Munir Hafiz --- Appellant/Petitioner (s) 
 

Versus 

Additional Secretary --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 1113/1996         Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has questioned the order dated 2nd July, 1996 of the 
Additional Secretary, Home & Tribal Affairs Department , whereby 
he disposed of the revision petition. 

 
2. The learned counsel appearing on behalf of the 

petitioner in the first instance contended that the learned Additional 
Secretary Home and Tribal Affairs Department has not attended to 
the controversy involved in this case and proceeded to dispose it of 
on the considerations which are totally alien and extraneous to the 
record. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. Before we discuss the submissions made by the 

learned counsel for the petitioner, it is worth while to refer to the 
concluding paragraph of the impugned judgment which reads as 
under: 

“After debating the case considerably, both the 

brothers – parties to the case agreed to a 

decision/arbitration of Kanju Islahi Committee in 

presence of their counsels. The Kanju Islahi Committee 

too has submitted its decision dated 16.6.1996 Ex-PI 

placed on file. This court is left with no choice but to 

bind the parties to their commitments. I, therefore, base 
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my orders on the decision of the Kanju Islahi 

Committee and the document exhibited PII dated 

27.4.82 would stand operative and Patwari Halqa to 

commit it to revenue record. Dr.Nowsherwan to deposit 

rupees two thousand for Hafiz Munir in case he refuses 

to accept again.  

 The revision petition is disposed of.” 

 

6. A look at the above quoted paragraph reveals that 
both the parties, who are brothers interse, settled the dispute 
through arbitration and in view of that decision, the learned 
Additional Secretary Home and Tribal Affairs Department disposed 
of the matter. There is absolutely nothing in the impugned 
judgment as could show that the learned Additional Secretary 
Home and Tribal Affairs Department committed any error or excess 
of jurisdiction while dealing with the matter in hand. We thus do 
not feel persuaded to interfere with the impugned judgment. This 
petition is thus dismissed. 

  
                      CHIEF JUSTICE  

Announced on  
11th Jan 2011.              J U D G E 
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Inayatur Rehman --- Appellant/Petitioner (s) 

 
Versus 

Senior Engineer Operation --- Respondent (s) 

 

JUDGMENT 

W.P. No. 685/2008          Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, C.J.-  By this single judgment, we 
propose to dispose of W.P.Nos. 685/2008, 686/2008, 687/2008, 
688/2008, 710/2008, 805/2008, 1032/2008, 1091/2008, 1211/2008, 
1400/2008, 1438/2008,  2078/2008, 337/2009  and 3008/2010 as 
the facts and law point involved therein are common. 

 
2. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties at length. 

 
3. Since in view of the latest judgment of he 

Honourable Supreme Court rendered in Civil Appeals Nos. 468, 
471-474, 632-633, 852-859, 883-892, 899-901, 950 & 974 of 2010   
etitioner through the instant petition has asked for the issuance of 
an appropriate writ declaring that the order dated 24-4-2008 
imposing penalty on him being nullity in the eye of law is of no 
effect whatsoever. 

 
2. Learned counsel appearing on behalf of the 

petitioner contended that where no proper enquiry was held before 
fixing any liability on the petitioner as to the loss of transformers, 
any penalty thus imposed would be nullity in the eye of law and 
that the impugned order being rendered against the principle of 
natural justice is of no effect.  

 
3. As against that the learned counsel appearing on 

behalf of the respondents contended that the matter being related to 
the  terms and conditions of service can well be urged before the 
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Departmental authority and then before the Service Tribunal, 
therefore, this court shall have no jurisdiction to proceed with the 
matter.  

 
4. The learned counsel for the petitioner in response 

again submitted that the representation was filed before the 
Departmental authority but when that was not responded to, the 
petitioner approached the Service Tribunal but strangely enough, 
the Service Tribunal also returned the appeal for want of 
jurisdiction. 

 
5. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
6. The record revels that a representation was filed by 

the petitioner but that was not responded to. Though the matter was 
taken to the Service Tribunal but in view of the latest judgment of 
the Supreme Court, it was returned. When during the course of 
arguments, we asked the learned counsel for the petitioner that what 
provision of law or statute regulating the services of the petitioner 
was violated by the respondents while dealing with the petitioner, 
he could not refer to any. Be all that as it may, the petitioner could 
not be left without remedy regardless of the fact whether the 
Service Tribunal had or had no jurisdiction to grant the relief asked 
for. The Departmental Authority should have responded to the 
appeal or the representation filed by the petitioner. It was all the 
more desirable when it could not be convincingly disputed before 
us that the petitioner during the proceeding culminating in the 
imposition of penalty was not given an opportunity to put his view 
across the board. We thus hold that the representation filed by the 
petitioner before the Departmental authority shall be deemed to be 
pending. We further direct that it be decided after hearing the 
petitioner. This petition is thus disposed of. 

  
                      CHIEF JUSTICE  

Announced on  
11th Jan 2011.               J U D G E
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Hameedullah --- Appellant/Petitioner (s) 

 
Versus 

SHO --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2831/2010         Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to release his father from their illegal custody. 

  
2. During the course of arguments, it transpired that the 

detenue is not with any of the respondents. The learned counsel for 
the petitioner in this view of the matter does not press this petition 
and wants to approach the SHO concerned for registration of case 
so that the matter be investigated into on proper lines The learned 
AAG, present in the case, also assures registration of the case, if 
and when the petitioner approaches the concerned SHO. In this 
view of the matter, this petition is dismissed as not pressed. 

  
                      CHIEF JUSTICE  

Announced on  
11th Jan 2011.              J U D G E 
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Farooq Hussain --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 1005/2010         Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ directing 
the respondents to restore their up-gradation to BS-17 and 
consequent promotion benefits including 25% promotion quota of 
the cadre strength to BS-18.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the parties.  

 
3. Since the matter in essence and in substance being 

related to the terms and conditions of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. Since the petitioners have 
already approached the departmental authority through a 
representation, we direct it to decide the same in accordance with 
law within a month. This petition is disposed of accordingly.   
 
Announced.  
11. 01. 2011            CHIEF JUSTICE 

 
       J U D G E  
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Munasib Khan --- Appellant/Petitioner (s) 

 
Versus 

Commandant FC --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) (No. 3341/2010        Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, CJ.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. The learned Deputy Attorney General states that the 

respondents including Ministries of Defence and Interior swore on 
affidavit that the detenue is not with any of the agencies, working 
there-under, nor he has ever been detained or arrested by any of 
them. When this being the state of things, we are afraid, we can’t 
issue the writ asked for. This petition is, thus, dismissed. However, 
the petitioner may, if so advised, after getting some inkling about 
the later fate of the detenue, file a fresh petition.       

 

Announced.  
11. 01. 2011            CHIEF JUSTICE 

 
            J U D G E 
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Irfanullah --- Appellant/Petitioner (s) 

 
Versus 

PPW --- Respondent (s) 

 

JUDGMENT 

W.P No. 4316/2010         Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of the office order dated 
30.11.2010, disturbing his seniority on the ground that it being 
nullity in the eye of law is of no effect.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since the matter in essence and in substance being 

related to the terms and conditions of service can well be urged 
before the departmental authority in the first instance and then 
before the Federal Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t intervene. Since the petitioner has 
already approached the departmental authority through a 
representation, we direct it to decide the same in accordance with 
law as expeditiously as possible. This petition is disposed of 
accordingly.   
 
Announced.  
11. 01. 2011            CHIEF JUSTICE 

 
      J U D G E  
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Faizul Islam --- Appellant/Petitioner (s) 

 
Versus 

PESCO --- Respondent (s) 

 

JUDGMENT 

W.P No. 4412/2010         Date of hearing 11.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 15.12.2010 passed by respondents 
No.3 being nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since the petitioner has already filed a 

representation before the departmental authority, we wouldn’t like 
to intervene, atleast, at this stage. We, in the circumstance of the 
case, direct the concerned authority to decide the representation of 
the petitioner in accordance with law within one month. This 
petition is disposed of accordingly.   

 

Announced.  
11. 01. 2011            CHIEF JUSTICE 

 
  J U D G E 
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Akhtara --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) (No. 1360/2010           Date of hearing 12.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. The learned Deputy Attorney General states that 

according to his information, the detenue is not with any of the 
respondents including the agencies, functioning under the umbrella 
of Ministries of Defence and Interior. When this being the state of 
things, we are afraid, we can’t issue the writ asked for. This 
petition is, thus, dismissed. However, the petitioner may, if so 
advised, after getting some inkling about the later fate of the 
detenue, file a fresh petition.       

 

Announced.  
12. 01. 2011            CHIEF JUSTICE 

 
          J U D G E
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Khurshid Khan --- Appellant/Petitioner (s) 

 
Versus 

Commandant Mehsood --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 433/2010         Date of hearing 13.01.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the release of the detenue who is hauled up 
by the respondents. 

 
2. The learned counsel appearing on behalf of the 

respondents contended that the detenue has been arrested in a 
criminal case registered against him under sections 121/121A/122 
PPC. In this view of the matter, the writ asked for cannot be issued.  
This writ petition is, therefore, dismissed. However, the 
respondents are directed to dispose of the case as early as possible 
if and when sent thereto for disposal. 

  
                        CHIEF JUSTICE  

Announced on  
13th Jan 2011.                   J U D G E 
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Zia ur Rehman --- Appellant/Petitioner (s) 

 
Versus 

University of Peshawar --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 3698/2010         Date of hearing 13.01.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has sought annulment of the final warning conveyed to him 
in the letter dated 31-8-2010 on the ground that it being issued in 
derogation of Article 10A of the Constitution of the Islamic 
Republic of Pakistan, 1973, is of no effect whatsoever. 

 
2. We have gone through the record and the relevant 

rules carefully and have also considered the submissions made by 
the learned counsel for the parties. 

 
3. A look at Rule 27 of the NWFP University of 

Engineering and Technology, Peshawar, Employees (Efficiency 
and Discipline Statutes, 1996), would reveal that the University 
employees if and when given any penalty, censure or warning can 
file appeal before the appellate authority. In this view of the matter, 
we at this stage would not like to step in. However, instead of 
dismissing this petition, we would treat it as an appeal before the 
appellate authority and direct the office to send it thereto for 
disposal in accordance with law. 

                         
CHIEF JUSTICE  

Announced on  
13th Jan 2011.                      J U D G E
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Mst. Basmina --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) (No. 2760/2010        Date of hearing 20.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. The learned Standing Counsel appearing on behalf 

of the Federation states that according to the comments of the 
respondents sworn on an affidavit, the detenue is not with any of 
the respondents including the agencies, functioning under the 
umbrella of Ministries of Defence and Interior. When this being 
the state of things, we are afraid, we can’t issue the writ asked for. 
This petition is, thus, dismissed. However, the petitioner may, if so 
advised, after getting some inkling about the later fate of the 
detenue, file a fresh petition.       

 

Announced.  
20. 01. 2011            CHIEF JUSTICE 

 
                                    J U D G E
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Abbas Khan --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 149/2011         Date of hearing 25.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ 
declaring that the transfer order dated 04.01.2011 of respondent 
No.2 being nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. Since the 
petitioners have already filed representations before the 
departmental authority, we, in the circumstance of the case, direct 
it to decide the same in accordance with law within one month. 
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This petition is disposed of accordingly. CM.No.105/2011 for 
placing on the record additional documents is also allowed.   
 
Announced.  
25. 01. 2011            CHIEF JUSTICE 

 
        J U D G E  

 



 

Peshawar High Court 

1633 

Eng Muslim Ali --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 2575/2010         Date of hearing 25.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to promote him as he ranked senior to others, who 
have been promoted.  

 
2. The learned counsel for the petitioner by referring 

to NWFP Civil Servants (Appointment, Promotion and Transfer) 
Rules, 1989 contended that the seniority in the case of merger or 
restructuring of the departments is to be reckoned from the date of 
appointment.    

 
3. As against that the learned Additional Advocate 

General appearing on behalf of the official respondents contended 
that the petitioner was considered in line with judgment dated 
27.01.2010 of this Court for promotion but since he ranked junior 
to those, who have been promoted, he couldn’t be promoted, 
especially, when he being from surplus pool was to be placed at 
the bottom of seniority list of the cadre on his adjustment.   

 
4.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the parties.   

 
5. Whether the petitioner was absorbed out of surplus 

pool as a result of adjustment or merger or restructuring of the 
departments is a question, relating to the terms and condition of 
service, especially, when the mode of reckoning of seniority under 
the aforesaid arrangements is different altogether. Since the claim 
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for promotion of the petitioner is linked with his sonority and 
certain other questions relating to the terms and conditions of 
service, we wouldn’t like to step in, atleast, at this stage. The 
petitioner filed a representation before the department authority but 
that hasn’t been decided so far. We, instead of dismissing the writ 
petition, treat it as an appeal before the Service Tribunal by 
following the dictum rendered in the case of Muhammad Anis & 

others vs. Abdul Haseeb & others (PLD 1994 SC 539) and direct 
the office to send it thereto for decision in accordance with law. 
This writ petition, thus, stands disposed of. 

 

Announced.  
25. 01. 2011            CHIEF JUSTICE 

 
         J U D G E  
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Sikandar Khan --- Appellant/Petitioner (s) 

 
Versus 

University of Peshawar --- Respondent (s) 

 

JUDGMENT 

W.P No. 4246/2010         Date of hearing 25.01.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to upgrade his post in terms of notification bearing 
No.14068-73 / Estt: dated 14.06.1995. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that the petitioner filed a series of appeals 
before the Vice Chancellor and the concerned body for up-
gradation in terms of the notification, mentioned above, but none 
of them has been responded to so far. He next contended that when 
the Syndicate also extended the same benefit to Mr. Shirin Zada 
Khattak, Deputy Registrar, University of Peshawar with effect 
from 31.07.1996, it cannot be denied to the petitioner and that it 
being a case of violation of equality clauses of the Constitution of 
Islamic Republic of Pakistan, 1973 can straightaway be entertained 
in this Court. The learned counsel by concluding his arguments 
also contended that transfer of the petitioner to the Islamia College, 
which has been given the status of University, was also illegal, 
when he being an employee of the Peshawar University, couldn’t 
be transferred without being given an option in terms of the 
relevant rules.  

 
3.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
4. Since the competent authority has to express its 

view one way or the other over the grievance of the petitioner, we 
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wouldn’t approve of bypassing the forum created by the statute. 
We, thus, direct the respondents to decide the appeal of the 
petitioner as early as possible but not later than one month. The 
petitioner may, if so advised, approach this Court thereafter 
through a fresh petition. This writ petitions is disposed of 
accordingly.  
 
Announced.  
25. 01. 2011            CHIEF JUSTICE 

 
   J U D G E 
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Shamsur Rehman --- Appellant/Petitioner (s) 

 
Versus 

Mst. Saba Tanveer --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1208/2010          Date of hearing 27.01.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition, who has been hauled up under Section 40 FCR, has asked 
for the issuance of an appropriate writ directing the respondents to 
release him on bail.  

 
2. Mr. Iqbal Ahmad Durrani, learned counsel for the 

Political authorities contended that the petitioner is facing trial 
under Section 121-A/122 PPC read with section 11 FCR. When so, 
the writ asked for cannot be issued. We while disposing of this 
petition, direct the respondents to conclude the case of the 
petitioner as early as possible.  

 
                 CHIEF JUSTICE  

Announced on  
27th Jan. 2011.                 J U D G E 
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Nawabzada Abdul Qadir --- Appellant/Petitioner (s) 

 
Versus 

Mst. Sarwar Jehan --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 411/2009         Date of hearing 27.01.2011 

 

EJAZ AFZAL KHAN, C.J.- Learned counsel for the 
petitioners wants to withdraw this petition with permission to seek 
alternate remedy before the competent forum. Order accordingly. 

 
2. C.M. moved by respondent No.16 for his 

transposition as petitioner is allowed. He is directed to be 
transposed as petitioner. As the petition has been withdrawn for 
seeking remedy before the proper forum, the applicant/respondent 
No.16 is also at liberty to approach the proper forum for the 
redressal of his grievance. 

 
3. The main petition is thus disposed of.  

 

             CHIEF JUSTICE  
Announced on  
27th Jan. 2011                                          J U D G E 
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PESCO --- Appellant/Petitioner (s) 

 
Versus 

Mehboob Hassan --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 4409/2010         Date of hearing 27.01.2011 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to make appointments on merit. 

 
2. The comments were called from the respondents 

which have since been furnished. A look at them would show that 
they denied the allegation and stated that they strictly followed the 
merit while making appointments against various vacancies.  

 
3. We have also gone through the record carefully 

which does not show anywhere that the petitioner ever applied for 
any post. In this view of the matter, the writ asked for cannot be 
issued. The writ petition is thus dismissed. 

  
                 CHIEF JUSTICE  

Announced on  
27th Jan. 2011..                J U D G E
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Mufit Nadeem Ahmad --- Appellant/Petitioner (s) 

 
Versus 

Mst. Saba Nadeem --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2586/2009         Date of hearing 01.02.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has questioned the order dated 12-12-2008 of the learned 
Judge Family Court whereby his defence regarding maintenance 
was struck off and suit was decreed in terms of prayer-Jeem. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when the minor remained with the father, 
he could not be burdened with the past maintenance and that the 
striking off of defence of the petitioner would deprive him of his 
due right to bring evidence in support of his contention. 

 
3. The learned counsel appearing on behalf of the 

respondent contended that when the petitioner refused to pay 
interim maintenance despite repeated orders, the court had no other 
option but to strike off his defence and that the impugned order 
being free from any infirmity is not open to any interference.  

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. Since decision on merits is the most cherished goal 

of law and a party at fault can be punished in terms of fine, it would 
be rather harsh to deprive it of its right to prove its stance through 
evidence. An order passed without giving such opportunity cannot, 
therefor, be maintained. We, thus, allow this petition, set aside the 
impugned orders only to the extent of past maintenance provided 
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the petitioner pays the entire outstanding amount in the court on the 
date fixed. Record of the case be sent back forthwith.  

 

                CHIEF JUSTICE  
Announced on  
1st Feb. 2011.                      J U D G E   
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Fida Hussain Afridi --- Appellant/Petitioner (s) 

 
Versus 

Federation --- Respondent (s) 

 

JUDGMENT 

W.P No. 4338/2010         Date of hearing 01.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to grant him promotion from the year 2002-03. 

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. The record reveals that case of the petitioner has 

neither been forwarded to the Departmental Promotion Committee 
for consideration nor any decision has been given thereon. When 
so, this petition being pre-mature is liable to be rejected. It is, thus, 
rejected in limine. The petitioner may, if so advised, file a fresh 
petition, if need be.   

 

Announced.  
01. 02. 2011            CHIEF JUSTICE 

 
 J U D G E 
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Pir LIAQAT ALI SHAH---Petitioner 

Versus 

GOVERNMENT OF N.-W.F.P. through Secretary and 7 others-
--Respondents 

JUDGMENT 

W.P Nos.2148/2008, 3267/2009  
810, 2148 and 3998/2010         Decided on 1st February, 2011 
(P L D 2011 Peshawar 143) 

North-West Frontier Province Education Code (1934)--- 

Ejaz Afzal Khan, C.J. and Mazher Alam Khan, J ----
Art. 106(ii)---Constitution of Pakistan, Art. 199---Constitutional 
petition---Concession in fee---Petitioners had prayed for an 
appropriate writ directing the authorities to abide by Art.106(ii) 
of the N.-W.F.P. Education Code, which had provided that 
when two or more real brothers and sisters would attend the 
same school or different schools in the Province, only the 
brother or sister in the highest class would be required to pay 
full rate of fee; and that the fee payable by the other brothers 
and sisters would not exceed one half the ordinary rates---Said 
Code was enacted and compiled under the aegis of Government 
of N.-W.F.P. in 1934---Code being a set of regulations, had 
been accepted and acted upon ever since then---Case of the 
petitioners was that it was binding on all public and private 
schools; and there could be no exception to that---Stance of the 
authorities was that since the Code had no statutory sanction, it 
could not be enforced---Education Code though had not been 
adapted, but the practice had provided otherwise---Every 
business relating to the students, had been dealt with under the 
Education Code---No, objection had been raised at any 
junction about its efficacy or enforceability-Even if, it was 
assumed that it had not been given any statutory sanction, but 
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decades and decades old practice had shown that it was not 
only taken as a time honoured norm, but a law having binding 
force---Efficacy or enforceability of the Code could not be 
disputed simply because it tended to deal with the brothers and 
sisters studying in the same or different schools in the Province 
with on element of equity or benevolence; nor could it be set at 
naught or declared ultra vires on any hype rte clinical ground 
in the exercise of extraordinary equitable discretionary 
constitutional jurisdiction of High Court at least at the instance 
of the authorities---Education Code was not a dead letter and 
had statutory force and could not be declared ineffective or 
ultra vires, in circumstances.   

 Khan Faizullah Khan v. Government of Pakistan through the 
Establishment Secretary, Cabinet Secretariat and another PLD 
1974 SC 291 ref. 

 Shah Nawaz Khan for Petitioner. 

 Shakila Begum, Amina Sajid, Abdur Rauf Rohila, Muhammad 
Ayub Khan, Fida Gul and Zafrullah Khan for Respondents. 

 Date of hearing: 1st February, 2011.  

 



 

Peshawar High Court 

1645 

Darwaish Khan --- Appellant/Petitioner (s) 

 
Versus 

Chairman Federal Board of Revenue Islamabad --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 161/2010         Date of hearing 01.02.2011 

 

EJAZ AFZAL KHAN,  C.J.-  By this judgment, we 
propose to decide W.P. Nos.161/2010, 972/2010, 1374/2010 & 
4090/2010 wherein petitioners have asked for the issuance of an 
appropriate writ directing the respondents to treat them at par with 
those who were granted special allowance by the Federal Service 
Tribunal, vide judgment dated 3.2.2009 which was upheld by the 
Honourable Supreme Court, vide judgment dated 25-5-2009. 

 
2. The Learned counsel appearing on behalf of the 

petitioners contended that where case of the petitioners is at par 
with that of the appellants in Service Appeal Nos. 246 to 251, 289 
to 313, 339 to 355(P)CS of 2005, decided by the Federal Service 
Tribunal on 3.2.2009 and that of respondents in Civil Appeals 
Nos.362 to 410 of 2009 decided by the Honourable Supreme Court 
on 25-5-2009, they cannot be treated with a different yardstick. 

 
3. The learned counsel appearing on behalf of the 

respondents contended that the  office of the Chief Commissioner 
(Inland Revenue) Regional Tax Office, Peshawar, has already 
forwarded a letter in this behalf to the Human Resource 
Management Wing of the Federal Board of Revenue, Islamabad, 
but no response has yet been given by them, therefore, he would 
ask for some more time. We could have countenanced his request 
but the record reveals that ever since 28.4.2010 they have been 
seeking time on one pretext or the other but have failed to do the 
needful. 
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4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 
5. In the case of Hameed Akhtar Niazi Vs The 

Secretary, Establishment Division, Government of Pakistan 

and others ( 1996 – S C M R - 1185), the Honourable Supreme 
Court while dealing with the similar proposition held as under :- 

 

“We may observe that if the Tribunal or this 

court decides a point of law relating to the terms of 

service of a civil servant which covers not only the case 

of the civil servant who litigated, but also of other civil 

servants, who may have not taken any legal 

proceedings, in such a case, the dictates of justice and 

rule of good governance demand that the benefit of the 

above judgment be extended to other civil servants, 

who may not be parties to the above litigation instead 

of compelling them to approach the Tribunal or any 

other legal forum.” 

 

6. Once it has been held that alike be treated alike even 
if they have not litigated for their rights, petitioners cannot be 
treated differently, if found alike. We, therefore, allow these writ 
petitions and direct the respondents to treat the petitioners in the 
alike manner by implementing the judgments cited above, if found 
similarly placed and positioned. These writ petitions are thus 
disposed of.  

 

                CHIEF JUSTICE  
Announced on  
1st Feb. 2011.                      J U D G E   
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Salim Khan --- Appellant/Petitioner (s) 
 

Versus 

Mst. Aliya Bibi --- Respondent (s) 

 

JUDGMENT 

W.P No. 113/2011          Date of hearing 01.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the judgment and decree dated 16.11.2010 
of the learned Judge, Family Court, Dir Lower at Timergara, 
whereby, he decreed the suit of the respondent on the basis of 
option of puberty.  

 
2. The main contention of the learned counsel for the 

petitioner was that the day, the case was fixed for reconciliation, 
presence of both the spouses was necessary; that any 
reconciliation, effected in their absence, would be just nullity in the 
eye of law; that the entire edifice raised on such failure would also 
collapse and that the finding of the Court below being based on 
misreading, non-reading of evidence and erroneous assumptions of 
law cannot be maintained. 

  
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.   

 
4. The record reveals that the respondent was not of 

age at the time when ‘Nikah’ was performed. Since   she never 
lived with the petitioner even for a day, she had a right, on 
attaining puberty, to repudiate the marriage without intervention of 
the Court. The technicalities, thus, highlighted by the learned 
counsel for the petitioner cannot be overblown. The impugned 
finding being based on proper appraisal of evidence cannot be said 
to have been based on misreading, non-reading of evidence or 
erroneous assumption of law and fact so as to justify interference 
therewith in the constitutional jurisdiction of this Court. 
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5. For the reasons discussed above, this writ petition 

being without substance is dismissed in limine.   
 
Announced.  
01. 02. 2011            CHIEF JUSTICE 

 
       J U D G E  
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Mian Muhammad Jauhor --- Appellant/Petitioner (s) 

 

Versus 

Mst. Qamar Sultan --- Respondent (s) 

 

JUDGMENT 

W.P No. 115/2011          Date of hearing 01.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the judgment and decree dated 27.10.2010 
of the learned Additional District Judge-III, Kohat, whereby, he 
dismissed his appeal and maintained the judgment and decree 
dated 24.03.2010 of the learned Judge, Family Court, Kohat.  

 
2. The main contention of the learned counsel for the 

petitioner was that the findings of the both the Courts below 
haven’t been based on proper appraisal of evidence as neither the 
evidence justified the grant of decree for the maintenance nor for 
dower, especially, when the respondent lived with the petitioner.  

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.   

 
4. There is absolutely nothing in the impugned 

judgments as could show that it was based on misreading, non-
reading of evidence or erroneous assumptions of law and fact so as 
to justify interference therewith in the constitutional jurisdiction of 
this Court. 

 
5. For the reasons discussed above, this writ petition 

being without substance is dismissed in limine.   
 
Announced.  
01. 02. 2011            CHIEF JUSTICE 

 
                J U D G E  
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Habib Khan --- Appellant/Petitioner (s) 

 
Versus 

Gul Jamal --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 100/2011         Date of hearing 03.02.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioner Habib Khan 
through the instant petition, has asked for the release of his nephew 
Noor Khalid who has been hauled up by the respondents under the 
provisions of 40 FCR. The respondent No.1 Gul Jamal  Assistant 
Political Agent, F.R. Kohat, alongwith respondent No.2  
Muhammad Rafiq, Tehsildar F.R. Kohat, present in the court, state 
that they are ready to release the detenue on bail if he furnishes bail 
bonds to their satisfaction. In this view of the matter, this petition is 
allowed and it is directed that the detenu be released on bail if he 
furnishes bail bonds in the sum of Rs.3 lac, with two sureties, each 
in the like amount to the satisfaction of the respondents. 

 
                CHIEF JUSTICE  

Announced on  
3d  Feb. 2011.                      J U D G E  
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Adil Badshah --- Appellant/Petitioner (s) 
 

Versus 

Faheem Khan --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 1166/2007         Date of hearing 03.02.2011 

 

EJAZ AFZAL KHAN,  C.J.-  Petitioner Fahim Khan who 
is accused in case FIR No.41, dated 20-1-2004, under sections 
302/324 PPC of Police Station City, Kohat,  through the instant 
petition, has asked for his release on bail mainly on the ground that 
he has been in jail for more than six years and his trial has not 
concluded so far.  

 
2 We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. The record reveals that the petitioner has been 

charged for killing three persons in one go. He being prima facie 
connected with a crime attracting prohibitory clause does not 
deserve the concession of bail at least at this stage. We thus do not 
feel persuaded to allow him bail. This petition is thus dismissed. 

 
                CHIEF JUSTICE  

Announced on  
3d  Feb. 2011.                       J U D G E
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Jehangir Khan --- Appellant/Petitioner (s) 

 
Versus 

Habib Ullah --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 4189/2010         Date of hearing 08.02.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioner was convicted and 
sentenced to years R.I. under section 3 of the Illegal Dispossession 
Act, 2005, and to pay Rs.50000/- under section 544-A Cr.P.C. to 
the complainant, vide judgment dated 26-11-2010. 

 
2. During the pendency of the writ petition, the matter 

was patched up. A deed in this behalf was also executed. Today, the 
complainant present in the court affirms the above stated position 
and owns the signature on the deed which is Ex.CW.1.1. He has no 
objection if the petitioner is acquitted of the charge. In this view of 
the matter, we allow this petition, set aside the conviction and 
sentence recorded by the Additional Sessions Judge and acquit him 
of the charge. He be set at liberty forthwith, if not required in any 
other case.                

                  CHIEF JUSTICE  
Announced on  

8th Febr. 2011.                     J U D G E 
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Muhammad Hayat --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK Secrtary Education --- Respondent (s) 

 

JUDGMENT 

W.P No. 2643/2010         Date of hearing 08.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have challenged the vires of the rules, whereby, criteria for 
promotion has been changed.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the parties.     

 
3. Since the questions urged before us can be urged 

before the Service Tribunal in view of the judgment rendered in 
the cases of I.A. Sharwani & others vs. Government of Pakistan 

through Secretary, Finance Division, Islamabad & others (1991 

SCMR 1041), we wouldn’t like to entertain this petition. We, 
however, treat this writ petition as an appeal before the Service 
Tribunal by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send it thereto for decision in 
accordance with law. This writ petition, thus, stands disposed of.   

 

Announced.  
08. 02. 2011            CHIEF JUSTICE 

 
        J U D G E 
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Hazrat Yousaf --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 27/2011         Date of hearing 10.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to consider him for promotion to the next higher 
grade. 

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.   

 
3. A perusal of the record reveals that the petitioner 

was not considered for promotion due to non-availability of ACRs. 
It further reveals that the petitioner has already filed a 
representation before the departmental authority in this behalf. 
When so, we wouldn’t like to intervene, atleast, at this stage while 
hearing a petition under Article 199 of the Constitution of Islamic 
Republic of Pakistan, 1973. We, however, while disposing of this 
petition would direct the departmental authority to dispose of the 
representation of the petitioner as early as possible but not later 
than one month, that too, when the ACRs, which constituted a 
reason for not considering the petitioner, have been made 
available. This writ petition is disposed of accordingly.  

 
Announced.  
10. 02. 2011            CHIEF JUSTICE 

 
     J U D G E  

 
 



 

Peshawar High Court 

1655 

Abdul Shakoor --- Appellant/Petitioner (s) 

 
Versus 

PPO --- Respondent (s) 

 

JUDGMENT 

W.P No. 383/2011         Date of hearing 10.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has challenged the vires of Clause (C) of the Standing 
Order No.07 of 2008, whereby, its application has been confined 
only to the recruits appointed in the years 2006 & 2007. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when the case of the petitioner is similar 
to those, who have been appointed in the years, 2006 & 2007, the 
application of the Standing Order cannot be confined to them only 
and that Clause (C) of the Order being discriminatory and violative 
of equality clause be declared ultra vires.  

 
3.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.      

 
4. Since the questions urged before us can be urged 

before the Service Tribunal even, vis-à-vis, the vires of the 
Standing Order on the touchstone of the equality clause, in view of 
the judgment rendered in the case of I.A. Sharwani & others vs. 

Government of Pakistan through Secretary, Finance Division, 

Islamabad & others (1991 SCMR 1041), we wouldn’t like to 
entertain this petition. We, however, treat this writ petition as an 
appeal before the Service Tribunal by following the dictum 
rendered in the case of Muhammad Anis & others vs. Abdul 

Haseeb & others (PLD 1994 SC 539) and direct the office to send 
it thereto for decision in accordance with law. The petitioner is 
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directed to appear there on 17.02.2011. This writ petition, thus, 
stands disposed of.   
 
Announced.  
10. 02. 2011            CHIEF JUSTICE 

 
         J U D G E  
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Syed Ghulam Rabbani --- Appellant/Petitioner (s) 

 
Versus 

WAPDA --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2421/2010         Date of hearing 15.02.2011 

 

EJAZ AFZAL KHAN,  C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to reinstate him against the post of ALM. 

 
2. Facts of the case are that the petitioner was 

appointed as ALM on 15-5-1994. His services alongwith many 
others were dispensed with vide order dated 18-6-1994. Though the 
petitioner had been approaching many persons within the 
Department but of no avail. He also succeeded in getting some 
endorsement for his adjustment in the department from the Minister 
but that too did little to achieve what he desired. He filed the instant 
writ petition in this court. The respondents were asked to see 
whether he could be adjusted in view of the peculiar background of 
this case, but today the counsel representing the respondents replied 
in plumb “no”. We in the circumstances of the case asked the 
learned counsel for the petitioner whether he could cite any law or 
rule which could entitle him to order for his appointment, he could 
not refer to any. When seen in this backdrop, we are afraid, the writ 
asked for cannot be issued. This petition is thus dismissed. 

             
   CHIEF JUSTICE  

Announced on  
15th   Feb. 2011.                   J U D G E   
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Imran Ali --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 42/2011         Date of hearing 15.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ directing 
the respondents to deal with them in accordance with law and 
include their names in the working paper for promotion, if found 
eligible under the relevant rules.  

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for both the parties.  

 
3. The dispute urged before us is essentially one of 

eligibility, which being covered by the terms and condition of 
service can well be urged before the departmental authority in the 
first instance and then before the Service Tribunal, this Court, 
while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t intervene. We, 
while disposing of this writ petition, treat it as a representation 
before the departmental authority by following the dictum rendered 
in the case of Muhammad Anis & others vs. Abdul Haseeb & 

others (PLD 1994 SC 539) and direct the office to send it to the 
Secretary Food, Agriculture, Livestock and Cooperation 
Department, Peshawar for decision strictly in accordance with law 
within a month. This writ petition, thus, stands disposed of. 
 
Announced.  
15. 02. 2011            CHIEF JUSTICE 

 

J U D G E 
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Ahmad Shah --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 94/2011         Date of hearing 15.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to consider him for promotion against the post of 
Director General, Excise & Taxation being eligible and senior 
most officer.  

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.   

 
3. The dispute urged before us is essentially one of 

eligibility, which being covered by the terms and condition of 
service can well be urged before the departmental authority in the 
first instance and then before the Service Tribunal. Therefore, this 
Court, while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t intervene. Since 
the petitioner has already approached the departmental authority 
through a representation, we direct it to decide the same in 
accordance with law within a month. This petition is disposed of 
accordingly.   
 
Announced.  
15. 02. 2011            CHIEF JUSTICE 

 
    J U D G E 
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Chand Badshah --- Appellant/Petitioner (s) 

 
Versus 

PESCO --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 413/2011         Date of hearing 17.02.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has sought annulment of the order dated 10-1-2011 of the 
learned Additional District Judge whereby his appeal was 
dismissed and order dated 25.11.2010 of the learned Civil Judge 
returning the plaint was maintained. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that if the petitioner is no more a civil savant 
in view of the judgment rendered in the case of Executive Council, 

Allama Iqbal Open University, Islamabad through Chairman 

and another vs. M. Tufail Hashmi (2010 SCMR 1484), so as to 
justify his recourse to Service Tribunal nor is he an employee of the 
statutory body so as to justify his recourse to this Court under 
Article 199 of the Constitution of the Islamic Republic of Pakistan, 
1973 in view of the judgment rendered in the case of The 

Principal, Cadet College, Kohat and another vs. Muhammad 

Shoab Qureshi (PLD 1984 SC 170) he cannot be left without 
remedy as he can nevertheless agitate the grievances arising 
between the master and servant, therefore, return of the plaint for 
want of jurisdiction by the Civil Court was totally uncalled for. 

 
3. The learned counsel representing the respondents 

vehemently opposed the contention of the learned counsel for the 
petitioner by submitting that the petitioner could still avail the 
remedy under Section 17(1B) of the WAPDA Act, 1958, therefore 
this petition would not lie. The learned counsel next contended that 
when by virtue of Notification No. 384-422/ MD/PEPCO/CEAP/ 
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DAP-II-875, dated 8.1.2008, the services of the petitioner are to be 
governed to all intents and purposes by the Rules and Orders in 
force in WAPDA, he cannot have recourse to this court. 

 
4. We have  gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. Since it has been settled in the case of Executive 

Council, Allama Iqbal Open University, Islamabad through 

Chairman and another vs. M. Tufail Hashmi (Supra), the  
petitioner cannot be treated as a civil servant by virtue of deeming 
clause and that the relation between the employer and him is that of 
master and servant, the only course open before him shall be the 
civil suit. Recourse to this court cannot be had when services of the 
petitioner are not regulated by any Statute and no violation of such 
Statute has been made as was held in the case of The Principal, 

Cadet College, Kohat and another vs. Muhammad Shoab 

Qureshi (Supra). In any case petitioner cannot be left without 
remedy. Regardless altogether what he can get from one court or 
another if and when he is aggrieved he can approach at least the 
civil court if not any other forum. Therefore, the learned courts 
below did not act in accordance with the law of the land by 
returning the plaint to the petitioner for want of jurisdiction. We 
thus allow this petition, set aside the impugned order returning the 
plaint and send the case back to the civil Judge for adjudication in 
accordance with law. The plaint thus returned shall be deemed to be 
pending before the said Court. Whether petitioner is entitled to an 
interim relief in the circumstances of the case, is a question which 
may better be left to the wisdom of the learned trial Court. 

  

                         CHIEF JUSTICE  
Announced on  

17th Feb. 2011.                  J U D G E 
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Mega Gems --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 4408/2010         Date of hearing 17.02.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the petitioner being successful bidder for Emerald mines is 
entitled  to carry on the work and that the order re-auctioning the 
mining lease being nullity in the eye of law is liable to be struck 
down.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when the petitioner being highest bidder 
was declared successful, he was entitled to the grant of lease and 
that the order re-auctioning it being nullity in the eye of law is 
liable to be struck down.  

 
3. The learned Additional Advocate General 

representing the respondents contended that though the bid offered 
by the petitioner was highest but its acceptance appears to be 
marred by manipulation and that when the final authority on probe 
came to know about the same, it was put to re-auction.  

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. The record reveals that besides the petitioner M/s 

SAYE also offered the highest bid of 75 million rupees. Though the 
petitioner was declared successful bidder but the Director General 
Mines and Minerals decided to seek final approval of the Secretary. 
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The Secretary after examining the circumstances of the case 
preferred to put it to re-auction as according to him there was a tie 
between the two highest bidders. During the course of hearing, we 
desired to examine the past record. The learned Additional 
Advocate General after examining the record apprised the court that 
even in nineties, this area was auctioned for a sum of 100 million 
Rupees. Since in such like matters, intrigues and manipulation 
always invariably play a significant role and cause loss to the 
government, we would   not like to exercise our extra ordinary 
equitable discretionary Constitutional jurisdiction in favour of the 
petitioner when an open and transparent auction can bring some 
more benefits to the government. We thus do not feel persuaded to 
issue the writ asked for. However, we direct that instead of inviting 
tenders, this area be leased in open auction by fixing the reserve 
price which shall not be less than Rs.75 Millions.  This writ petition 
is thus disposed of in the above terms. 

  

                         CHIEF JUSTICE  
Announced on  
17th Feb. 2011.                   J U D G E  
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Sabir Hussain --- Appellant/Petitioner (s) 

 
Versus 

PESCO --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 123/2008         Date of hearing 17.02.2011 

 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the order of deduction from his pension etc passed at his back 
being nullity in the eye of law is of no effect. 

 
2.  On the last date of hearing, the learned counsel for 

the respondents was directed to give the break-up of liabilities of 
the petitioner, if any. Today the learned counsel appearing on 
behalf of respondents submitted that as far as the liabilities of the 
petitioner are concerned, those have been cleared. When liabilities 
have been cleared, why the amount due is not paid to the petitioner. 
The learned counsel for the respondents submitted that the matter is 
with the Deputy Manager PESCO Kohat, and that it would be 
finalized within a month. We thus by disposing of this petition 
direct the respondents to finalize the matter within one month. We 
are sure that the respondents or for that matter any other officer 
working under them would not resort to any dilly dallying device.  

 

                        CHIEF JUSTICE  
Announced on  

17th Feb. 2011.               J U D G E 
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Humayun Mustafa --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 1269/2009         Date of hearing 22.02.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to count his service from 4-2-1980 to 1-11-1985 
towards his seniority. In support of this contention, reliance was 
placed on the case of Syed Abdul Samad Pirzada Vs.  

Government of Punjab through Secretary Finance,Finance 

Department,  Punjab Secretariat, Lahore and another (2008 

SCMR - 14). 

 
2. As against that the learned counsel appearing on 

behalf of the private respondents contended that the petitioner who 
was selected through the Public service Commission could not 
claim seniority over the private respondents on the basis of any 
service he rendered prior to his selection. His inter se seniority, he 
added, vis-à-vis private respondents stood determined by the Public 
Service Commission. The Additional Advocate General appearing 
on behalf of the official respondents also supports the contention of 
the learned counsel appearing on behalf of the private respondents. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. The record reveals that the petitioner rendered 

service from 4.2.1980 to 1-11-1985 in PUDB. Such service can be 
counted for the purpose of fixation of pay of such employee. But 
under no canons of law it can be counted for the purpose of 
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seniority. The judgment rendered in the case of Syed Abdul 

Samad Pirzada (supra) has no relevance to the case in hand in as 
much as the petitioner wants such service to be counted for the 
purpose of seniority. However, such service can be counted for the 
purpose of fixation of pay. We thus cannot deny to the petitioner 
what becomes due to him in view of the judgment cited above but 
cannot grant him seniority. This petition thus stands disposed of. 

  

                CHIEF JUSTICE  
Announced on  
22nd Feb. 2011.                      J U D G E  
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Shehnaz Begum --- Appellant/Petitioner (s) 

 
Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

W.P No. 479/2011         Date of hearing 22.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 14.01.2011 of respondent No.1 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. We, while 
disposing of this writ petition, treat it as a representations before 
the departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to the Secretary 
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Elementary & Secondary Education for decision in accordance 
with law within a month. This writ petition, thus, stands disposed 
of. 
Announced.  
22. 02. 2011            CHIEF JUSTICE 

 
        J U D G E  
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Iram Begum --- Appellant/Petitioner (s) 

 
Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

W.P No. 480/2011         Date of hearing 22.02.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ declaring 
that the transfer order dated 14.01.2011 of respondent No.1 being 
nullity in the eye of law is of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. We, while 
disposing of this writ petition, treat it as a representations before 
the departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to the Secretary 
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Elementary & Secondary Education for decision in accordance 
with law within a month. This writ petition, thus, stands disposed 
of. 
 
Announced.  
22. 02. 2011            CHIEF JUSTICE 

 
       J U D G E  
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Shakeel --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 710/2009         Date of hearing 22.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   On receipt of prior 
information that a huge quantity of narcotics will be smuggled 
through Motor Car No. LEA 06-9424 Toyota 2.OD from the tribal 
territory to Punjab, Sardar Abdul Waheed, Inspector ANF 
constituted a raiding party consisting of himself, Suleman Handal 
SI, Mumtaz Hussain SI, Zahoor Shah Head Constable and other 
officials. They fenced the road. At about 1800 hours, a car 
appeared near Ring Road Tore Baba stop. Sabz Ali appellant 
herein was driving it while Shakeel Khan another appellant before 
us was sitting on the front seat. It was signalled to stop but the 
driver of the vehicle ignored the signal and tried to escape. The car 
was, however, stopped. Sabz Ali appellant herein who was driving 
the vehicle tried to escape but was overpowered while Shakeel 
another appellant also tried to escape but he too was over powered. 
When the car was cursorily searched, plastic bags were found 
therein. It was taken to the Police Station where its detailed search 
led to the recovery of 8 bags of opium which weighed 10 Kgs and 
162 packets of chars which weighed 202 Kg and 500 grams. 
Beside this a pistol of 30 bore with 14 cartridges, 2 Kalashnikovs 
and a rifle of 222 bore with magazine loaded with 29 rounds were 
recovered. A case under sections 9 CNSA/13 AO was registered 
against  them, vide FIR No.15, dated 15.2.2008 in Police Station 
ANF, District Peshawar.  

 
2. After arrest of the appellants and completion of 

investigation, they were forwarded to the court of learned Judge 
Special Court for trial who on its conclusion, convicted and 
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sentenced them to undergo imprisonment for life with a fine of 
Rs.200000/- each, or in default to undergo two years S.I. each, 
with benefit of Section 382-B Cr.P.C., vide judgment dated 2-9-
2009. Hence this appeal. 

 
3. The main contention of the learned counsel for the 

appellants was that none of the appellants had any nexus with the 
car; that they were passers-by; that no evidence has been collected 
to show that either of them was having a driving license; that it is 
doubtful as far as the available record goes as to who was driving 
the car wherefrom the incriminating substance was recovered and 
that when there is absolutely nothing on the record to show 
conscious knowledge, conviction and sentence being bad in law 
are liable to be set aside. 

 
4. As against that, the learned counsel appearing on 

behalf of the respondent contended that where presence of the 
appellants is not disputed in the car wherefrom incriminating 
substance was recovered, they being prima facie linked with the 
crime, were rightly convicted and sentenced and that the impugned 
finding being based on proper appraisal of evidence is not open to 
any interference.  

 
5. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
6. The prosecution to prove its case, examined as 

many as 4 witnesses. PW.1 deposed about the taking of the 
samples to the FSL for analysis. PW.2 too deposed about the 
handing over of sealed parcels containing samples alongwith 
application of the I.O. addressed to the Chemical Examiner to one 
Muhammad Ali FC. PW.3 reiterated the entire occurrence as 
detailed above. PW.4 also described the facts of the case from the 
receipt of information to the registration of the case. All the 
witnesses were subjected to a stern and searching cross-
examination but their testimony remained un-shattered. It was, 
however, suggested that the recovery was planted but there is 
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absolutely nothing on the record to show why any of the PWs who 
has no interest, enmity or ulterior motive should plant such a huge 
quantity of narcotics. The narration given by all the PWs remained 
consistent or confidence inspiring. The question of false 
implication is too remote a possibility. Both the appellants stand 
connected with the crime beyond doubt. During the course of 
arguments it was suggested that if at all it is assumed for a while 
that appellant Sabz Ali being driver of the vehicle could be saddled 
with the conscious knowledge but the another appellant Shakeel in 
the absence of any clear evidence could not be saddled with such 
knowledge, has not impressed us, especially when no evidence was 
led to prove that his presence in the vehicle owed its origin to a 
chance or co-incidence. Attempt on the part of the appellants to 
flee after seeing the police officials also belies the plea that they 
had no conscious knowledge of the incriminating substance. The 
charge against both of the appellants thus stands proved beyond 
any doubt. The learned trial court thus rightly convicted and 
sentenced the appellants. The impugned finding being free from 
any infirmity is not open to any interference. However, the 
sentence of fine awarded by the learned trial court appears to be 
slightly on the higher side which is accordingly reduced from Rs.2 
lac each to Rs.one Lac each, or in default to suffer one year S.I. 
We thus dismiss this appeal with the above modification. 

 
CHIEF JUSTICE  

Announced on  
22nd  Feb.2011         J U D G E 
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 Amir Somro --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3299/2010         Date of hearing 24.02.2011 

 

EJAZ AFZAL KHAN,  C.J.-  An application was moved 
by exporters of livestock in this court alleging therein that the 
police officials of PS Pishtakhara and others have stopped their 
trucks containing livestock without any legal justification. This 
application was treated as COC and notice was issued to the 
respondents for today. Today the concerned police officials 
attended the court alongwith Additional Advocate General and 
stated that the trucks were stopped because they were found driving 
in a negligent manner. After proceeding under the law, they were 
let off.  It is good that the vehicles have been let off but it be noted 
at the same time that checking purposely with a checking just for 
the hack of that which tends to cause loss, inconvenience and 
trouble be avoided in future. In this view of the matter, this petition 
is disposed of. 

  

                     CHIEF JUSTICE  
Announced on  

24th  Feb. 2011.                     J U D G E 
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Wahid Khan --- Appellant/Petitioner (s) 

 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P. No. 1524/2009         Date of hearing 01.03.2011 
 

EJAZ AFZAL KHAN, C.J.-  Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to regularize him from the date his colleagues were 
regularized. 

 

2. Learned counsel appearing on behalf of the 
petitioner contended that though the petitioner has been regularized 
by virtue of Notification dated 29.8.2008 but this has resulted in 
discrimination of the worst form as his other colleagues who are 
similarly placed were regularized with effect from 1997, therefore, 
he be regularized from that date.  

 

3. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 

4. Since the petitioner is admittedly a civil servant and 
the matter urged before us relates to the terms and conditions of 
service, we would not like to intervene. The more so when an 
appeal before the tribunal is by all means an adequate remedy. 
However, since the  petitioner has filed a representation before the 
Departmental Authority but that has not been responded to within 
the stipulated period, we, in the circumstances, while disposing of 
this petition, treat it as an appeal before the Federal Service 
Tribunal and direct the office to send it thereto for decision in 
accordance with law. Office is directed to obtain a photo copy of 
the petition for record.  

             CHIEF JUSTICE  
Announced on  
1st March, 2011.           J U D G E 
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Siddique Ullah --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 356/2011         Date of hearing 01.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of the order dated 13.01.2011 
passed by respondent No.2 whereby, he has been transferred from 
the office of the District Officer Agriculture, Dir Upper to 
Peshawar.   

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in, atleast, at this stage. We, 
therefore, while disposing of this writ petition, treat it as a 
representation before the departmental authority by following the 
dictum rendered in the case of Muhammad Anis & others vs. 
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Abdul Haseeb & others (PLD 1994 SC 539) and direct the office 
to send it to the Secretary Agriculture for decision in accordance 
with law within a month. This writ petition, thus, stands disposed 
of. 
 
Announced.  
01. 03. 2011            CHIEF JUSTICE 

 
        J U D G E  
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Qalandar --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 4432/2010         Date of hearing 03.03.2011 

 

EJAZ AFZAL KHAN, C.J.-Petitioner through the instant 
petition has questioned the legality of the order dated 22-12-2010 of 
respondent No.2, whereby his transfer order dated 14.12.2010 was 
cancelled. 

 
2. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the petitioner. 

  
5. Granted that Para-iv of Posting and Transfer Policy 

of the Provincial Government provides guarantee of tenure but at 
the same time Para-xiv thereof provides for a remedy of appeal if 
and when it is violated. Reference can well be made to Paragraph-
xiv of the said policy which runs ad under:- 

 

“Government servants including District Govt. 

employees feeling aggrieved of the orders of 

posting/transfers authorities may seek remedy from the 

next higher authority/the appointing authority as the 

case may be through an appeal to be submitted within 

seven days of the receipt of such orders. Such appeal 

shall be disposed of within fifteen days. The option of 

appeal against posting/transfer orders could be 

exercised only in the following cases. 

 

i). Pre-mature posting/transfer or posting/ 

transfer in violation of the provisions of this policy. 



 

Peshawar High Court 

1679 

ii.Serious and grave personal 

(humanitarian) grounds.” 

 

6. A perusal of the above quoted provision would 
reveal that the petitioner has an adequate remedy in the form of 
appeal before the authority. All the points urged before us can well 
be urged before and attended to by the Departmental Authority. We 
at this stage would neither approve of by-passing a forum provided 
by the Policy nor permit its selective and self serving application or 
interpretation. We, therefore, do not feel persuaded to intervene at 
this stage when the petitioner has the remedy to file an appeal 
before the Departmental Authority. However, we instead of 
dismissing this petition, treat it as an appeal before the 
Departmental authority i.e. Chief Secretary and direct it to decide 
the case of the petitioner within a fortnight. The petitioner is 
directed to appear before the authority on 14th Instant. Needless to 
say that the transfer policy of the public servants has to be adhered 
to strictly if good governance has some value and significance for 
the Provincial Government. The office is directed to send this 
petition to the quarter concerned within three days. 

 

             CHIEF JUSTICE  
Announced on  
3rd March,2011.                          J U D G E 
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Aminul Haq --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 718/2011         Date of hearing 03.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of the order dated 26.02.2011 
passed by respondent No.2 whereby, he has been transferred from 
the post of TMO, TMA, Takht Bhai to Local Council Board for 
further posting.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when in a span of less than a year, the 
petitioner has been transferred from one post to another in 
derogation of the provisions of Posting and Transfer Policy of the 
Provincial Government, such order being an off-shoot of mala fide 
and misuse of political power is liable to be struck down. The 
learned counsel next contended that when a person posted against 
the post occupied by the petitioner is junior, it is all the more 
illegal and against the declared law of the land. The learned 
counsel to support his contentions placed reliance on the case of 
Abdul Razaq vs. Government of Balochistan, Communication 

Works, Physical Planning and Housing Department Quetta 

through Secretary (2010 PLC (CS) 1046). 

 
3.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
4. Since the petitioner can avail a remedy before the 

departmental authority against the impugned order, we wouldn’t 
like to intervene, atleast, at this stage. The more-so, when the 
remedy of appeal is also provided in paragraph-xiv of the Posting 
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and Transfer Policy of the Provincial Government. We while 
dealing with similar proposition in the case of Noor Daraz 

Khattak vs. Government of NWFP in Writ Petition No.2482 of 

2010 decided on 19.10.2010 held as under:- 
“A perusal of the above quoted provision 

would reveal that the petitioner has an adequate 

remedy in the form of appeal before the authority. All 

the points urged before us can well be urged before 

and attended to by the Departmental Authority. We at 

this stage would neither approve of by-passing a 

forum provided by the Policy nor permit its selective 

and self serving application or interpretation. We, 

therefore, do not feel persuaded to intervene at this 

stage when the petitioner has already filed an appeal 

before the Departmental Authority. However, while 

disposing of this petition, we direct the Departmental 

Authority to pass an appropriate order on the appeal 

of the petitioner in the light of the policy mentioned 

above within a fortnight. Needless to say that such 

policy has to be adhered to strictly if good governance 

has some value and significance for the Provincial 

Government.”  

 
5. We, therefore, wouldn’t like to take a different view 

in this case. However, it is shocking to note that the Province is 
dominated by those, who show scant regard to rules and the policy 
formulated by the government itself. Repeated violation of rules 
and notified policies gives rise to the impression that those, who 
call shots are swayed by their whim and caprice. They don’t realize 
that such attitude gives rise to heartburning amongst the employees 
whose merit is not backed by intercessional props and pillars. It 
also gives rise to the impression that governance let alone good 
governance is conspicuous by its absence. How comes this that a 
senior is ignored and junior is posted against such post. The Chief 
Secretary, who is, at the helm of affairs in the province, is required 
to take notice of it. We, in the circumstances of the case, instead of 
dismissing this writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
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case of Muhammad Anis & others vs. Abdul Haseeb & others 

(PLD 1994 SC 539) and direct the office to send it to the Chief 
Secretary, for decision in accordance with law and notified policy 
within a month. The petitioner is directed to appear before the 
Chief Secretary on 19.03.2011. This writ petition, thus, stands 
disposed of. 
 
Announced.  
03. 03. 2011            CHIEF JUSTICE 

 
    J U D G E  
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Amir Nawaz --- Appellant/Petitioner (s) 

 
Versus 

Chief Secretary --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 564/2011         Date of hearing 03.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of the order dated 29.01.2011 
passed by respondent No.2 whereby, he has been transferred from 
the post of District Officer (E&SE) Karak to Principal, GHSS 
Bogara, Karak.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of Punjab, 

Housing and Physical Planning Department through Secretary 

and others (1997 SCMR 169); Rafique Ahmad Chaudhry vs. 

Ahmad Nawaz Malik & others (1997 SCMR 170); Secretary 

Education NWFP, Peshawar and 2 others vs. Mustamir Khan & 

another (2005 SCMR 17) and Peer Muhammad vs. Government of 

Baluchistan through Chief Secretary & others (2007 SCMR 54), 
posting and transfer being related to the terms and condition of 
service can well be urged before the departmental authority in the 
first instance and then before the Service Tribunal, this Court, 
while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t step-in. Since 
the petitioner has already filed a representation before the 
departmental authority, we direct it to decide the same in 
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accordance with law within a month. This writ petition is disposed 
of accordingly.   
 
Announced.  
03. 03. 2011            CHIEF JUSTICE 

 
         J U D G E  
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Sayemeen --- Appellant/Petitioner (s) 

 
Versus 

Director Schools --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 4381/2011         Date of hearing 03.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the order dated 21.10.2010 of respondent 
No.3, whereby, she has been directed to perform her duties on the 
station, she was working before the issuance of the order dated 
15.10.2010. 

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can be raised before 
the departmental authority and then before the Service Tribunal, 
this Court, while exercising its jurisdiction under Article 199 of the 
Constitution of Islamic Republic of Pakistan, can’t step-in. Since 
the petitioner has already filed a representation before the 
departmental authority, we direct it to decide the same in 
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accordance with law within a month. This writ petition is disposed 
of accordingly.   
 
Announced.  
03. 03. 2011            CHIEF JUSTICE 

 
                    J U D G E 
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Abdul Hadi --- Appellant/Petitioner (s) 

 
Versus 

IGP --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) No. 1572/2010        Date of hearing 08.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. Since all the respondents have denied the arrest and 

detention of the detenue, we can’t issue the writ asked for. This 
petition is, thus, dismissed. However, the petitioner may, if so 
advised, file a complaint in the Court of competent jurisdiction 
against the persons, who are responsible for the detention or 
confinement of the detenue or file a fresh petition in this Court 
after getting some inkling about the later fate of the detenue.        

 

Announced.  
08. 03. 2011             CHIEF JUSTICE 

 
       J U D G E 
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Tehsinullah --- Appellant/Petitioner (s) 

 
Versus 

SMBR --- Respondent (s) 

 

JUDGMENT 

 
W.P No. 645/2011         Date of hearing 08.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has questioned the Notification dated 15.01.2011 of the 
District Officer Revenue & Estate, Peshawar, whereby, certain 
changes have been introduced in Patwar Halqa Kakshal and Tukra 
No.3. 

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when it is only the domain of the Board 
of Revenue to direct the division of an estate or combination of 
many into one in view of Chapter-7, Rule 69(vi) of the Land 
Records Manual, the impugned notification issued by the District 
Officer Revenue & Estate is just nullity in the eye of law. The 
learned counsel by referring to letter No.PSO/CS/KPK/1-2/2010 
dated 27.11.2010 of the PSO to Chief Secretary contended that 
when all the administrative boundaries for 2011 have been frozen 
for Census purposes, any deviation there- from would smack of 
mala fide and, as such, has to be struck down. 

 
3. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner. 

 
4. When confronted as what locus standi the petitioner 

has to challenge the impugned division when he is not a resident of 
the estate divided, none of the counsel representing the petitioner 
could articulate it. Though the said division is likely to affect the 
posting of the petitioner but we’re afraid, he can’t challenge such 
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notification in the garb of the instant petition, which is, more or 
less, aimed at seeking annulment of the order posting and 
transferring him. We, thus, wouldn’t like to step-in. However, 
while disposing of this writ petition, we would direct the Chief 
Secretary to look into the matter and see what is happening under 
the nose of his illustrious office. Many things illegal are done with 
impunity. Law, rules and notifications are flouted just to 
accommodate a chosen few for hidden, unknown and ulterior 
motives. All this must be looked into and set right if rule of law 
and good governance is something desirable and not despicable for 
the government. This petition is disposed of accordingly. Copy of 
this order be sent to the Chief Secretary for information.  
 
Announced.  
08. 03. 2011            CHIEF JUSTICE 

 
        J U D G E  
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Dost Muhammad Khan --- Appellant/Petitioner (s) 

 
Versus 

Government of KPK --- Respondent (s) 

 

JUDGMENT 

W.P No. 741/2011         Date of hearing 08.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have challenged the vires of Notification bearing 
No.SO(G)/E&SE)/1-76/08/M&T dated 04.05.2009, whereby, 
recruitment rules, framed under the Khyber Pakhtunkhwa 
(Appointment, Promotion and Transfer) Rules, 1989, have been 
changed.   

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.   

 
3. Since the questions urged before us can be urged 

before the Service Tribunal in view of the judgment rendered in 
the case of I.A. Sharwani & others vs. Government of Pakistan 

through Secretary, Finance Division, Islamabad & others (1991 

SCMR 1041), we wouldn’t like to entertain this petition. We, 
however, treat this writ petition as an appeal before the Service 
Tribunal by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send it thereto for decision in 
accordance with law. This writ petition, thus, stands disposed of.   
 
Announced.  
08. 03. 2011            CHIEF JUSTICE 

 
        J U D G E  
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Muhammad Ashfaq --- Appellant/Petitioner (s) 

 
Versus 

Secretary --- Respondent (s) 

 

JUDGMENT 

W.P (HC) No. 1021/2010           Date of hearing 08.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenue in the Court and to show 
under what law and authority, he has been hauled up. 

 
2. The learned Standing Counsel appearing on behalf 

of the Federation states that according to the comments of the 
respondents sworn on an affidavit, the detenue is not with any of 
the respondents including the agencies, functioning under the 
umbrella of Ministries of Defence and Interior. When this being 
the state of things, we are afraid, we can’t issue the writ asked for. 
This petition is, thus, dismissed. However, the petitioner may, if so 
advised, after getting some inkling about the later fate of the 
detenue, file a fresh petition.       

 

Announced.  
08. 03. 2011            CHIEF JUSTICE 

 
           J U D G E 
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Shahzada --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P (HCP) (No. 1501/2010        Date of hearing 08.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to produce the detenues in the Court and to show 
under what law and authority, they have been hauled up. 

 
2. Since all the respondents have denied the arrest and 

detention of the detenue, we can’t issue the writ asked for. This 
petition is, thus, dismissed. However, the petitioner may, if so 
advised, after getting some inkling about the later fate of the 
detenues, file a fresh petition.        

 

Announced.  
08. 03. 2011            CHIEF JUSTICE 

 
              J U D G E 
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Government of N-W.F.P --- Appellant/Petitioner (s) 

 
Versus 

Roohullah --- Respondent (s) 

 

JUDGMENT 

W.P No. 1837/2009          Date of hearing 08.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Respondents instituted a suit 
in the Court of Mr. Ihsanullah Khan Mahsood, the then learned 
Senior Civil Judge, Peshawar for declaration to the effect that they 
are owners with possession of the property comprised in Khasra 
No.482 measuring 163 Kanals & 13 Marlas situated in Tukra No.1, 
Peshawar and that the entries in the name of the Government being 
against the fact and law are ineffective against their rights. The 
learned Trial Court, one way or the other proceeded to pass an ex-
parte decree against the defendants, petitioners herein, vide 
judgment dated 10.12.2005. The DRO, Peshawar, Tehsildar, 
Peshawar and Patwari, Mauza Tukra No.1, Peshawar filed an 
application for setting aside the ex-parte decree but it was ordered 
to be decided after recording evidence. Subsequently, when none 
appeared on their behalf, it was dismissed by Syed Mudassir Shah 
Termizi, the learned Acting Senior Civil Judge, vide order dated 
16.02.2007. The said set of officers again moved an application 
under Section 12(2) of the CPC. The respondents on attending the 
Court questioned the very maintainability of the application under 
Section 12(2) of the CPC and, thus, asked for its rejection under 
Rule 11 of Order VII of the CPC. Mrs. Kulsoom Azam, the then 
learned Senior Civil Judge, instead of rejecting the application 
fixed it for evidence by holding that the question involved therein 
being a mixed question of law and fact requires evidence. The 
respondents discontent with the order of the learned Senior Civil 
Judge preferred a revision petition in the Court of Syed Zamurd 
Hussain Shah, the learned Additional District Judge-XII, 
Peshawar, which was allowed vide judgment dated 28.11.2008. 
The Government, after getting knowledge about the ex-parte 
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decree, also moved an application under Section 12(2) of the CPC 
and an application for being impleaded as defendant before Mr. 
Nadeem Muhammad, the learned Senior Civil Judge, Peshawar, 
which too, were dismissed by him vide order dated 28.05.2009. 
The said order was questioned through a revision petition before 
Mr. Jan Muhammad Khan, the learned Additional District Judge-I, 
Peshawar but it met the same fate vide order dated 13.07.2009. 
Hence, Writ Petition No.1837 & 2276 of 2009, which are disposed 
of by this single judgment.  

 
2. The respondents couldn’t be served by ordinary 

means as they changed their abode. They were then served through 
proclamation in the Dailies ‘The Jang’ & ‘The News’, but when 
they failed to turn up, they were placed ex-parte.    

 
3. The main contention of the learned counsel for the 

petitioners was that where the subject matter of dispute being a 
landed property was recorded as ownership of the Government, no 
suit could be maintained without impleading the Government as 
party and that both the Courts below by ignoring this essential 
aspect of the case, failed to do what they were required by law to 
do. The learned counsel next contended that when the Secretary of 
the Government hasn’t been impleaded in accordance with the 
provision of Section 79 of the CPC, no sanctity could be given to a 
decree against Government, thus, passed. The learned counsel by 
concluding his arguments submitted that where the decree passed 
appears to be void abinitio on the face of it, no period of limitation 
would run against that.  

 
4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 
petitioners.  

 
5. A look at the plaint reveals that it was instituted on 

02.11.2005. It was adjourned for 15.11.2005 for the attendance of 
the defendants, who are petitioners herein. Quite obviously the 
date was short, none could be served and, thus, none could turn up 
on the date fixed. Strangely enough, it was fixed for 22.11.2005 by 
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the learned Judge. Since, the time in between 15.11.2005 and 
22.11.2005 was short, only representative of defendant No.1 could 
attend the Court besides the private defendants No.4 & 6 to 10. 
The case was adjourned for 30.11.2005. Since none of the 
contesting defendants appeared, they were placed ex-parte. The 
case was adjourned for 10.12.2005. The learned Senior Civil Judge 
after receiving cognovit submitted by defendants No.4 to 10 and 
recording of statement of the plaintiff and defendants No.4 to 10 
decreed the suit. An application for setting aside an ex-parte decree 
was filed by the DRO and two others but it was dismissed. Then an 
application under Section 12(2) of the CPC was filed by them but 
that too was dismissed. An application under Section 12(2) of the 
CPC and an application for impleadment were moved by the 
Government but those too were dismissed.  

 
6. Now question arises as to how a suit involving a 

huge property of the Government could be decreed without 
impleading the Government through the Secretary concerned as 
defendant. What was that extraordinary in this case that the learned 
Senior Civil Judge by shutting his eyes and closing his mind 
proceeded with unusual haste?. Why the matter was short-circuited 
without ensuring proper service of the parties on the other end. The 
suit was instituted on 02.11.2005 and was decreed on 10.12.2005 
without complying with the mandatory provisions of the 
substantive and procedural law. The learned Senior Civil Judge 
while disposing of the application of respondents moved under 
Rule 11 of Order VII of the CPC, rightly held vide her order dated 
25.07.2008 that the matter in dispute involving a mixed question of 
law and fact cannot be decided summarily. But, to our regret and 
surprise, the learned Additional District Judge by turning blind 
eyes to these hard facts, set aside the said order of the learned 
Senior Civil Judge. Why substituted mode of service and even 
service through newspapers was leaped over are the questions, 
which don’t find any satisfactory answer from the record. Neither 
the learned Senior Civil Judge passing an exp-parte decree, nor the 
learned Civil Judge dismissing the application for ex-parte decree, 
nor the learned Senior Civil Judge dismissing the application under 
Section 12(2) of the CPC nor the learned Additional District 
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Judge-XII setting aside the order dated 25.07.2008 of the learned 
Senior Civil nor the learned Additional District Judge-I 
maintaining the order dated 25.05.2009 of the learned Senior Civil 
Judge was a novice or inexperienced. It appears that each of them 
being swayed by considerations other than judicial, passed orders 
against the established cannons of law and procedure. Otherwise, 
no decree could conceivably be passed against the Government 
without impleading it as party. One of the Judicial Officers went to 
the extent of getting the mutation attested in favour of the 
respondents in his Court. When considered in this background, we 
don’t feel inclined to maintain the impugned orders. We, therefore, 
allow these writ petitions, set aside all the impugned orders 
including ex-parte decree and send the case back to the learned 
Trial Court for decision afresh after giving an opportunity to the 
petitioners to voice their point of view through pleadings and 
evidence. Since the order refusing impleadment to the Government 
has also been set aside, the Government shall stand impleaded. 
Copies of this judgment be sent to the learned Judicial Officers 
concerned to show cause as to why they should not be proceeded 
against. Copy of this judgment be sent to the office of this Court 
for probe and proceeding against the delinquents.  
 
Announced. 
08. 03. 2011             CHIEF JUSTICE 
 

       J U D G E 
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Hussan Bano --- Appellant/Petitioner (s) 

 
Versus 

Musafir Khan --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 2681/2010         Date of hearing 09.03.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have questioned the order dated 24-5-2010 of 
learned Additional Sessions Judge-X, Peshawar, whereby their 
petition was disposed of as per statement recorded on 10-5-2010.  

 
2. The main contention of the learned counsel 

appearing on behalf of the petitioners was that when this court vide 
its judgement rendered in w.P.No.1433/2009 decided on 6-4-2010, 
held that the possession of the disputed property was rightly 
restored to the petitioners, the respondents could not resist such 
order on the pretext that some construction has been made over it 
and that no order has been passed for its demolition. 

 
3. The learned counsel appearing on behalf of the 

respondents straightaway conceded that the possession of the 
disputed plot has been handed over to the petitioners and that the 
respondents have nothing to do with that property unless of course 
the civil court decides the matter to the contrary.  

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. When it is not disputed that the possession of the 

disputed plot has been handed over to the petitioners, we do not 
think the petitioners’ are left with any grievance. At the moment the 
premises have been locked by the S.H.O. concerned. The 
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petitioners may open the premises after taking key from the SHO 
concerned. The learned counsel appearing on behalf of the 
respondents agreed that the respondents would not interfere with 
the possession of the plot already handed over to the S.H.O. but the 
super structure raised by them be left in tact. In case, he added, the 
civil suit filed by the respondents is dismissed, they will not claim 
any compensation of the super structure raised by them. This 
petition is thus disposed of. 

  

                CHIEF JUSTICE  
Announced on  
9th March. 2011.                    J U D G E   
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Noor ul Akbar --- Appellant/Petitioner (s) 

 
Versus 

EDO --- Respondent (s) 

 

JUDGMENT 

 
W.P. No. 3071/2010         Date of hearing 09.03.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to appoint him from the date respondents No.5 to 8 
were appointed.  

 
2. The learned counsel appearing on behalf of the 

petitioner contended that when according to the merit list the 
petitioner stood on top and was possessing higher qualification as 
compared to the respondents mentioned above, he was required to 
be appointed and that the order dropping him being illegal and 
without jurisdiction was liable to be struck down. He next 
contended that though he has been appointed subsequently pursuant 
to the order dated 2.4.2009 of this court, but he has to be adjusted 
from the date respondents No.5 to 8 were appointed. 

 
3. As against that the learned DAG appearing on behalf 

of the respondents contended that once the petitioner accepted the 
order and did not raise any objection thereto, at the relevant time, 
now he cannot turn round to ask for some thing what is not 
mentioned in the judgment.  

 
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. The record reveals that the petitioner was ignored 

notwithstanding better merit simply because he possessed higher 
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qualification. Since this was apparently wrong it was rightly 
undone subsequently by adjusting the petitioner against the vacant 
post of PET. The question whether he is entitled to adjustment from 
the date respondents No.5 to 8 were appointed being related to the 
terms and conditions of service cannot be touched by this court. We 
thus instead of dismissing this petition treat it as an appeal before 
the Departmental Authority and send it thereto for decision in 
accordance with law as early as possible but not later than one 
month. 

  

                CHIEF JUSTICE  
Announced on  
9th March. 2011.                      J U D G E   



 

Peshawar High Court 

1701 

Miftahuddin --- Appellant/Petitioner (s) 

 
Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 502/2011         Date of hearing 09.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the annulment of the order dated 03.02.2011 
passed by respondent No.4 whereby, he has been transferred from 
the post of Senior Clerk / SDA C&W Sub-Division Booni to Dir 
Upper.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in. We, therefore, while disposing 
of this writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 
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(PLD 1994 SC 539) and direct the office to send it to the Secretary 
Communication & Works Department for decision in accordance 
with law within a month. This writ petition, thus, stands disposed 
of. 
 
Announced.  
09. 03. 2011            CHIEF JUSTICE 

 
 
         J U D G E  
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Mst. Shaukat Begum --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
W.P.No. 4070/2010         Date of hearing 09.03.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have asked for the issuance of an appropriate writ 
directing the respondents to release the detenue.  

 
2. Notices were issued to the concerned police officials 

as well as the Ministries of Defence and Interior. They submitted 
their replies supported by affidavits that the detenue is not with any 
of the agencies functioning under the respondents. The police 
officials attending the court also denied to have taken the detenue in 
custody. When so, the writ asked for cannot be issued.  

 
3. Though the learned counsel for the petitioners stated 

that Ajmer Shah, SHO PS Akora Khattak be summoned to enquire 
about the whereabouts of the detenue but this appears to be an after 
thought. Quite apart from this, a petition bearing No.2736/2010 
filed by Inayat Ali Shah, brother of the detenue, raising the same 
issue, has already been decided on 21.12.2010. In this view of the 
matter, this petition is thus disposed of. However, if the petitioners 
still believe that the detenue is held by any of the agencies working 
under the respondents, they may move a complaint before the court 
of competent jurisdiction against the said respondent or move an 
application under Section 22(2) Cr.P.C. before the justice of peace.  

  

                CHIEF JUSTICE  
Announced on  

9th March. 2011.                     J U D G E 
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Mst. Saira --- Appellant/Petitioner (s) 

 
Versus 

Liaqat Ali --- Respondent (s) 

 

JUDGMENT 

W.P No. 345/2011          Date of hearing 16.03.2011 

 

EJAZ AFZAL KHAN, CJ.-By this single order, we 
propose to decide Writ Petitions No.345 & 782 of 2011, wherein, 
Mst. Saira, who is petitioner in the former and Liaqat Ali, who is 
petitioner in the latter have questioned the judgment and decree 
dated 13.12.2010 of the learned Additional District Judge-IV, 
Swat, whereby, he partially allowed the appeal of petitioner herein 
and modified the judgment of the learned Family Court.   

 
2. The learned counsel for both the parties accepted 

the notices in both these petitions.  
 
3. The learned counsel appearing on behalf of the 

petitioner-wife contended that when it has been admitted by the 
respondent-husband in the deed dated 05.03.2007 that he has to 
pay seven tolas of gold ornaments to the petitioner, the learned 
Appellate Court couldn’t have ignored this piece of evidence, 
especially, when it was proved in accordance with the 
requirements of law and that the judgment and decree of the 
learned Appellate Court being based on misreading and non-
reading of evidence cannot be maintained.  

 
4. As against that the learned counsel appearing on 

behalf of Liaqat Ali, the respondent herein, contended that when 
the petitioner failed to adduce any evidence to prove cruel 
treatment, she was not entitled to get the decree on the basis of 
cruelty and that the learned Appellate Court didn’t read the 
evidence in its correct prospective while upsetting the decree of the 
learned Family Court, granted on the basis of ‘Khula’.  
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5. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the parties.  

 
6. A look at the impugned judgment reveals that the 

learned Appellate Court took pains by reading the entire evidence. 
Not only that, he also discussed its probative worth from all 
conceivable angles. There is absolutely nothing in the impugned 
judgment, which could give rise to the impression that it is based 
on misreading and non-reading of evidence or erroneous 
assumptions of law and fact. Yes, on reappraisal of evidence, a 
view projected by either of the learned counsel for the parties is 
equally possible, but, this alone, will not furnish a justification to 
interfere with the finding of the learned Appellate Court, which 
besides being first Court of appeal is also a final Court of fact We, 
therefore, don’t feel persuaded to interfere with the impugned 
judgment.   

 
7. For the reasons discussed above, both these writ 

petitions being without substance are dismissed in limine.   

 

Announced.  
16. 03.2011            CHIEF JUSTICE 

 

      J U D G E 
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Mst. Shehnaz Anjum --- Appellant/Petitioner (s) 

 
Versus 

E.D.O --- Respondent (s) 

 

JUDGMENT 

W.P No. 286/2011         Date of hearing 16.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to dispose of her application in accordance with 
the posting and transfer policy, formulated by the Provincial 
Government and the judgment of this Court rendered in Writ 
Petition No.1865/2007 on 24.10.2008. 

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.  

 
3. A perusal of the record would reveal that the 

petitioner has already filed application before the departmental 
authority, vis-à-vis, her posting and transfer in accordance with the 
policy but it hasn’t been decided so far despite the lapse of 
sufficient time. Since, many other petitions have been disposed of 
by issuing alike directions, we, also direct the respondents in this 
case to dispose of the application of the petitioner in accordance 
with the policy and judgment of this Court within a fortnight. This 
writ petition is disposed of accordingly. 
 
Announced.  
16. 03. 2011            CHIEF JUSTICE 

 
              J U D G E 
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Umar Hayat --- Appellant/Petitioner (s) 

 
Versus 

PESCO --- Respondent (s) 

 

JUDGMENT 

W.P No. 469/2011         Date of hearing 17.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioner through the instant 
petition has asked for the issuance of an appropriate writ directing 
the respondents to promote him to the next higher grade with all 
back benefits.  

 
2. We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioner.   

 
3. The record reveals that the petitioner has already 

filed a representation in this behalf, which has not been decided so 
far. When so, we wouldn’t like to intervene at this stage. However, 
we, while disposing of this writ petition, direct the respondents to 
decide the representation of the petitioner as early as possible but 
not later than one month. This petition is disposed of accordingly.  

 

Announced.  
17. 03. 2011            CHIEF JUSTICE 

 
       J U D G E  
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Muhammad Iqbal Khattak --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

W.P No. 193/2011         Date of hearing 17.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have challenged the vires of the letter No.SOE-
II(ED)8(198)2010, dated 08.01.2011, whereby, they were directed 
to go through departmental training and thereafter departmental 
examination as provided under the PMS Rules, 2007.   

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.   

 
3. Since the questions urged before us can be urged 

before the Service Tribunal in view of the judgment rendered in 
the case of I.A. Sharwani & others vs. Government of Pakistan 

through Secretary, Finance Division, Islamabad & others (1991 

SCMR 1041), we wouldn’t like to entertain this petition. We, 
however, treat this writ petition as an appeal before the Service 
Tribunal by following the dictum rendered in the case of 

Muhammad Anis & others vs. Abdul Haseeb & others (PLD 

1994 SC 539) and direct the office to send it thereto for decision in 
accordance with law. This writ petition, thus, stands disposed of.   
 
Announced.  
17. 03. 2011            CHIEF JUSTICE 

 
      J U D G E  
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Inamullah --- Appellant/Petitioner (s) 

 
Versus 

Secretary Health --- Respondent (s) 

 

JUDGMENT 

W.P No. 2561/2010         Date of hearing 17.03.2011 

 

EJAZ AFZAL KHAN, CJ.-Petitioners through the instant 
petition have asked for the issuance of an appropriate writ 
declaring that all the transfer orders passed by respondent No.2 in 
the Provincial Health Services Academy being nullity in the eye of 
law are of no effect whatever.  

 
2.  We have gone through the available record 

carefully and considered the submissions made by the learned 
counsel for the petitioners.  

 
3. Since in view of the judgments rendered in the 

cases of Miss Rukhsana Ijaz vs. Secretary, Education, Punjab & 

others (1997 SCMR 167); Ayyaz Anjum vs. Government of 

Punjab, Housing and Physical Planning Department through 

Secretary and others (1997 SCMR 169); Rafique Ahmad 

Chaudhry vs. Ahmad Nawaz Malik & others (1997 SCMR 170); 

Secretary Education NWFP, Peshawar and 2 others vs. 

Mustamir Khan & another (2005 SCMR 17) and Peer 

Muhammad vs. Government of Baluchistan through Chief 

Secretary & others (2007 SCMR 54), posting and transfer being 
related to the terms and condition of service can well be urged 
before the departmental authority in the first instance and then 
before the Service Tribunal, this Court, while exercising its 
jurisdiction under Article 199 of the Constitution of Islamic 
Republic of Pakistan, can’t step-in. We, therefore, while disposing 
of this writ petition, treat it as a representation before the 
departmental authority by following the dictum rendered in the 
case of Muhammad Anis & others vs. Abdul Haseeb & others 



 

Peshawar High Court 

1710 

(PLD 1994 SC 539) and direct the office to send it to the Secretary 
Health for decision in accordance with law within a month. This 
writ petition, thus, stands disposed of. 

 

Announced.  
17. 03. 2011            CHIEF JUSTICE 

 
 

              J U D G E  
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Murad Khan Jadoon --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 
COC No. 3/2010         Date of hearing 25.03.2010 

 

EJAZ AFZAL KHAN, C.J.- Petitioner through the 
instant petition has asked for the issuance of an appropriate writ 
directing the respondents to implement the judgment dated 10-6-
2008 of the Service Tribunal. 

 
2. Learned counsel appearing on behalf of the 

petitioner contended that when appeal of the petitioner was 
allowed and the order imposing penalty on him was set aside, he 
was entitled to back benefits and that refusal of the respondents to 
do so would amount to not doing what they are required by law to 
do. 

3. As against that learned counsel appearing on behalf 
of the respondents contended that petitioner has been reinstated but 
since there is no express verdict in the judgment providing for the 
grant of back benefits, the same cannot be granted automatically. 
The learned counsel, to support his contention, placed reliance on 
the case of “Muhammad Bashir and others Vs. Chairman, 

Punjab Labour Appellate Tribunal, Lahore and others” ( 1991 

S C M R 2087 ). 

 

4. We have gone through the judgment dated 10-6-
2008 of the Service Tribunal carefully and have also considered 
the submissions made by the learned counsel for the parties. 

 
3. A perusal of the judgment dated 10-6-2008 of the 

Service Tribunal would reveal that the petitioner has not been 
granted back benefits. Yes, he was reinstated and the order 
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imposing penalty on him was set aside but in the absence of any 
express verdict holding him entitled to back benefits, he cannot ask 
for that. The case of “Muhammad Bashir and others Vs. 

Chairman, Punjab Labour Appellate Tribunal, Lahore and 

others” ( 1991 S C M R 2087 ) may well be referred. Since he has 
been reinstated, we think that the judgment passed by the Service 
Tribunal has been implemented. However, if in the subsequent 
enquiry, petitioner stands exonerated, he would be entitled to back 
benefits. This petition is, thus, disposed of. 

 
                         CHIEF JUSTICE  

Announced on 
25th  March,2010.                          J U D G E 
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Firdous Jabeen --- Appellant/Petitioner (s) 

 
Versus 

Chief Secretary --- Respondent (s) 

 

JUDGMENT 

 
COC No. 2274/2009         Date of hearing 07.04.2010 

 

EJAZ AFZAL KHAN, C.J.- Through the instant 
contempt of court petition, petitioner has questioned the non-
implementation of the judgment of this court dated 17-9-2009 
passed in W.P.No.2274/2009 whereby the respondents were 
directed to decide the cases of the petitioner in line with those of 
Dr.Rizwanullah & others and Miss Shagufta Sayed and others. 
Since now the desired Notification regularizing the petitioner with 
effect from 23rd July, 2005 has been issued by the respondents, the 
petition having served its purpose is no longer  required to be kept 
pending. Disposed of accordingly.  

                        
 CHIEF JUSTICE  

Announced on  
7th April, 2010.                            J U D G E
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Ghulam Rasool --- Appellant/Petitioner (s) 

 
Versus 

Muhammad Arifeen --- Respondent (s) 

 

JUDGMENT 

 
COC 23/2011          Date of hearing 02.02.2011 

 

EJAZ AFZAL KHAN, C.J.- Petitioners through the 
instant petition have sought annulment of letter dated 7.6.2010  
whereby the Commissioner has proposed that the allotment of an 
area measuring 7 Kanals be cancelled and that the Stand be run by 
the Local Government itself and that a probe be made by an 
independent commission as to why so valuable a site was allotted 
on a throw away price to the petitioners. 

 
2. The learned counsel appearing on behalf of 

respondents No.5, 9 & 10 contended that the letter sought to be 
annulled is containing just proposals which have not culminated in 
any order much less adverse to the petitioners, therefore, the 
petition being premature is liable to be dismissed. The learned 
AAG appearing on behalf of the Government functionaries also 
reiterated the same stance. 

    
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
4. A look at the letter sought to be annulled reveals that 

the Commissioner made certain proposals to the Government for 
cancellation of allotment in favour of the petitioners. The matter 
has not proceeded beyond proposals as no order much less adverse 
has been passed against the petitioner so as to cloth them with a 
cause of grievance to justify the institution of this petition. We thus 
would not like to step in at least at this stage. However, the 
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petitioners may file a fresh petition if an order adverse to their 
interests is passed.  The writ petition is thus disposed of. 

  

                CHIEF JUSTICE  
Announced on  
2nd  Feb. 2011.                      J U D G E  
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Maqsud Ahmad --- Appellant/Petitioner (s) 
 

Versus 

Pakistan Industrial --- Respondent (s) 

 

JUDGMENT 

L.A. No. 3/2003   Date of hearing 08.09.2003 

 
EJAZ AFZAL KHAN J.- Through this C.M. the 

respondents are sought to be proceeded against mainly on the 
ground that they have not complied with the order dated 2.6.2003 
of this Court passed in Labour Appeal No.36/2000. 
                    

2. The learned c counsel appearing on behalf of the 
appellant contended that once the appeal filed by the appellant  
was allowed and in its wake, he was re-instated with back benefits, 
the respondents by defying  the said order have exposed 
themselves liable to be punished under section 48 (4)  of  the IRO, 
2002.  

                   
3. I have gone through the order of this Court and 

heard the arguments of the learned counsel for the appellant. 
                  
4. A perusal of the order would reveal that the inquiry 

on the basis whereof an action was taken against the appellant was 
found and held to be defective and consequently the order of the 
learned Labour Court re-instating the appellant with back benefits 
was set aside.  

 
When so, I do not think, the appellant could claim back 

benefits on the basis of an order which was no more in the field. 
  
5. No doubt the appeal filed by the respondents and 

the one filled by the appellant were allowed but this too will not 
furnish a basis to proceed against the respondents when the very 
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order of the learned Labour Court re-instating the appellant with 
back benefits was set aside. 

           
6. Apart from this, since an action pursuant a new 

inquiry has been taken against the appellant, the question of 
granting back benefits will not arise unless it is held by a 
competent forum that his dismissal from service was not on 
account of any fault of his. 

            
7. For the reasons discussed above, I find no force in 

this petition, which is accordingly dismissed in limine. 
 
 

Dated 08.09.2003     J U D G E
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Misbahullah --- Appellant/Petitioner (s) 
 

Versus 

Shahid Inayat --- Respondent (s) 

 

JUDGMENT 

L.A. No. 49/2001   Date of hearing 02.12.2003 

 

EJAZ AFZAL KHAN, J, The appellant through the 
instant appeal has impugned the order dated 4.5.2001 of the 
learned  Presiding Officer Labour Court Peshawar whereby he 
accepted the application filed by the respondent and consequently 
re-instated him with all back benefits. 

 
2. The learned counsel appearing on behalf of the 

appellant argued that the learned Court below on account of failure 
of the appellant to submit written statement within time proceeded 
to accept the petition filed by the respondent without adverting to 
the merits of the case and without giving the parties an opportunity 
to produce evidenced in support of their respective claims. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondent argued that where the appellant despite 
various chances failed to submit written statement, the learned 
Court below has rightly accepted the petition filed by the 
respondent and that it being free from any legal or factual infirmity 
merits no interference. The learned counsel to support his 
contention placed reliance on the cases of Mst.Hakumat 
Bibi..vs..Imam Din and others (PLD 1987 Supreme Court 22) and 
Sh: Abdul Saboor and Brothers..vs..Ganesh Flour Mills Co. Ltd., 
Lyallpur (PLD 1967 Lahore 779). 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties.  
 
5. A perusal of the impugned order would reveal that 

it was never passed on merits after giving the parties an 
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opportunity to adduce evidence. No doubt in view of the judgment 
relied upon by the learned counsel for the respondent it is 
discretionary with the Court to pronounce judgment if and when 
the respondent failed to submit written statement as required but 
this rule is not absolute and cannot thus be applied to each case 
with utter disregard to the facts and circumstances thereof,  moreso 
when decision on merits after giving full opportunity to the parties 
to prove their respective claims is the most cherished goal of  law. 

 
6. For the reasons discussed above, this appeal is 

allowed, the impugned order is set aside on payment of 
Rs.10,000/- as cost to be paid to the respondent on the date fixed. 
The parties are directed to appear in the Court below on 
17.12.2003. However, in the circumstances of the case the order of 
re-instatement will remain intact till the final decision of the case. 

 
 

Dated:2.12.2003.                                                             J U D G E. 
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DILAWAR KHAN 

versus 

Messrs FEROZ SONS LABORATORIES LTD. 

JUDGMENT 

L.A No. 6/2004                         Decided on 21.02.2005 
(2005 P L C 214 Peshawar High Court) 

Industrial Relations Ordinance (XCI of 2002)--- 

Ejaz Afzal Khan, J ----S. 47(3)---West Pakistan Industrial 
and Commercial Employment (Standing Orders) Ordinance (VI of 
1968), S.O. 15---Dismissal from service on allegation of 
misconduct---Appeal---Appellant was dismissed from service after 
serving him with show-cause notice and holding inquiry against 
him on allegation that he was found in possession of .30 bore 
pistol---Carrying arm by an employee in the premises of employer 
was not mentioned in relevant Standing Order 15 of West Pakistan 
Industrial and Commercial Employment (Standing Orders) 
Ordinance, 1968 as an act, commission or omission constituting a 
misconduct so as to justify punishment of dismissal from service; 
as a matter of fact it being an act of disobedience simpliciter would 
fall within purview of Standing Order 15(1)(ii)(a) of West Pakistan 
Industrial and Commercial Employment (Standing Orders) 
Ordinance, 1968 which could only be punished with a reprimand 
or a fine---Contention of employer that gravity of act committed by 
appellant had brought his case within pale of S.O.15(2)(3) of West 
Pakistan Industrial and Commercial Employment (Standing 
Orders) Ordinance, 1968, was repelled as act committed by 
appellant  did  not  fall  within  the  pale  of  act  or  omission  
listed  in S.O. 15(3) of the Ordinance---Reprimand in 
circumstances of case would by  all  means  be  sufficient  to  meet  
the  ends  of  justice  particularly when  appellant  had  already  
suffered  for  more  than  four  years  after his dismissal  from  
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service---Appellant  was  ordered  to  be  reinstated  in service, but 
he would not be entitled to previous benefits.   

        Pakistan Tobacco Company v. Chana Khan and others 1980 
PLC 981; Muhammad Riaz v. Sindh Appellate Tribunal, Karachi 
and 2 others 1993 PLC 301 ref. 

Waqar Ahmad Seth for Appellant. 
Ch. Abdul Rab for Respondent. 
Date of hearing: 21st February, 2005. 

 
 

JUDGMENT 

       Appellant Dilawar Khan who was an employee of the 
respondent in Syrup Section of the Factory was found in 
possession of .30 bore pistol at its exit. He was served with a 
show-cause notice and on receipt of his reply was proceeded 
against. When the charge against him was established in a duly 
held inquiry, he was dismissed from service vide order dated 8-9-
2000. When his petition before the Presiding Officer, Labour 
Court, Mardan was dismissed vide order dated 17-1-2004, he filed 
the instant appeal before this Court. 

2.    It was argued by the learned counsel for the petitioner that 
even if the allegation levelled against the appellant are taken to be 
proved against him a reprimand in terms of S.O 15(1)(ii) (a) of 
Industrial and Commercial Employment (Standing Orders) 
Ordinance (VI) of 1968 was sufficient by all means to meet the 
ends of justice and that dismissal from service being too harsh in 
the circumstances of the case cannot be sustained under the law. 
He next urged that where nothing has been brought on record to 
show that the appellant ever committed breach of any law 
muchless habitually, the charge of habitual misconduct too cannot 
be said to have been proved. 
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3.    As against that the learned counsel appearing on behalf of the 
respondent argued that where the gravity of the act committed by 
the appellant clearly and squarely brings his case within the 
definition of misconduct as defined by S.O. 15(2) and (3) of the 
Ordinance, punishment of dismissal being perfectly in accordance 
with law is not open to any exception. The learned counsel to 
support his argument placed reliance on the case of Pakistan 
Tabacco Company v. Chana Khan and others (1980 PLC 981). The 
learned counsel next urged that where the conduct of the appellant 
is improper in every sense of the word it is immaterial that it is not 
covered by the standing S.O. 15, as the list of the acts or omissions 
given therein is not exhaustive. The learned counsel to support his 
contention placed reliance on the case of Muhammad Riaz v. 
Sindh Appellate Tribunal Karachi and two others (1993 PLC 301). 

4.    I have gone through the entire record carefully and considered 
the submissions of the learned counsel for the parties.  

5.    It cannot be disputed on the record that the employer 
prohibited his employees to carry arm inside the premises. It too 
can’t be disputed that the appellant was found in possession of a 
pistol at the exit of the premises. Now the questions which emerge 
for the decision of this Court are as to what is the nature of the act 
committed by the appellant and whether it being one of 
disobedience simpliciter is punishable with a reprimand or a fine as 
urged by the learned counsel for the appellant or it being one of 
misconduct is punishable with dismissal from service as contended 
by the learned counsel for the respondent. Before I answer the 
questions it will be worth while to refer to the relevant provisions 
of the Ordinance which reads as under:-- 

       15. Punishments.---(1) A workman may be reprimanded or 
fined in the manner prescribed under the Payment of Wages Act, 
1936 (IV of 1936), upto three paisa in the rupee of the wages 
payable to him in a month, for any of the following acts or 
omissions, namely:-- 
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(i)    in case where the Payment of Wages Act, 1936 (IV of 1936), 
is applicable, the list of acts and omissions for which fine may be 
levied shall be same as approved by the Chief Inspector of 
Factories or any other officer concerned: 

(ii)   in other cases, the following shall be the list of acts and 
omissions:-- 

(a)   disregard to disobedience of rules or orders; 

(b)   improper behaviour, such as drunkenness; 

(c)   making false or misleading statements; 

(d)   inefficient, dilatory, careless or wasteful working; 

(e)   malingering. 

(2)   A workman found guilty of misconduct shall be liable to any 
of the following punishments:- 

(i)    fine  in  the  manner prescribed under the Payment of Wages 
Act, 1936 (IV of 1936), up to three paisa in the rupee of the wages 
payable to him in a month; 

(ii)   withholding of increment of promotion for a specified period 
not exceeding one year; 

(iii)   reduction to a lower post; or 

(iv)  dismissal without payment of any compensation in lieu of 
notice. 

(3)   The following acts and omissions shall be treated as 
misconduct:- 
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(a)   wilful insubordination or disobedience, whether alone or in 
combination with others, to any lawful and reasonable order of a 
superior; 

(b)   theft, fraud, or dishonesty in connection with the employer’s 
business or property; 

(c)   wilful damage to or loss of employer’s goods or property; 

(d)   taking or giving bribes or any illegal gratification; 

(e)   habitual absence without leave or absence without leave for 
more than ten days; 

(f)    habitual late attendance; 

(g)   habitual breach of any law applicable to the establishment; 

(h)   riotous or disorderly behaviour during working hours at the 
establishment or any act subversive of discipline; 

(i)    habitual negligence or neglect of work; 

(j)    frequent  repetition  of  any  act  or  omission  referred  to  in 
clause (1); 

(k)   striking work or inciting others to strike in contravention of 
the provisions of any law, or rule having the force of law; 

(1)   go-slow. 

(4)   ---------------------------------------------------------------------------
---------------------------------------------------------------------------------
--------------------------------------------------------------------------------- 

(5)   ---------------------------------------------------------------------------
---------------------------------------------------------------------------------
--------------------------------------------------------------------------------- 
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6 & 7.         There is nothing in the above quoted provision to show 
that carrying arm by an employee in the premises of an employer is 
an act amounting to misconduct and as such can be punished with 
dismissal from service, therefore, it cannot be pushed into the 
mischief of misconduct  by  any  stretch  of  imagination.  As  a  
matter  of  fact  it being an act  of  disobedience  simpliciter  falls  
within  the  purview  of  S.O. 15(1)(ii)(a) of the Ordinance which 
can only be punished with a reprimand or a fine. 

8.    The argument of the learned counsel for the respondent that 
the gravity of the act committed by the appellant brings his case 
within the pale of S.O.15(2)(3) of the Ordinance has not impressed 
me to the least as the act committed by the appellant does not fall 
within the pale of any of the acts or omissions listed in S.O 15(3) 
of the Ordinance. The argument that the list of acts and omissions 
being not exhaustive would include any improper act, too, has not 
moved me to the least firstly because carrying arm is not 
mentioned in the relevant S.O as an act or omission constituting a 
misconduct so as to justify the punishment of dismissal; secondly 
because a punishment of this magnitude cannot be awarded unless 
the act or omission constituting misconduct is defined in clear and 
distinct terms in the statute itself with reference to their 
consequences in terms of punishment and thirdly because the 
Courts of law will never by supplying omission construe an act to 
be one of misconduct and thereby read in the statute which is not 
there. Needless to stress that the acts or omissions incurring any 
punishment or liability of any type must rather be clear and well 
defined than abstract or indefinite, therefore, I will not, with 
deference to the Hon’ble Judges of the Karachi High Court, agree 
with the view taken by them in the case of Muhammad Riaz v. 
Sindh Appellant Tribunal, Karachi and two others supra. 

9.    It is true that according to the Industrial Relations Ordinance, 
2002 (XCI of 2002) carrying arm within the premises of an 
employer without any legal authority is an offence but it cannot be 
applied retrospectively in view of the provisions contained in 
Article 12 of the Constitution of the Islamic Republic of Pakistan 
when it was not an offence at the relevant time. 
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10.  The charge of habitual breach of the law applicable to the 
establishment, however, remained unsubstantiated as no such 
evidence has been brought on record to show that the appellant 
committed any such breach muchless babitual. 

11.  When  the  case  of  the  appellant  falls  within  the  pale  of 
S.O. 15(1) (ii)(a) and cannot be pushed into the purview of S.O. 
15(2)(3) of the Ordinance, I am afraid, it would neither amount to 
misconduct nor call for the punishment of dismissal, therefore, 
reprimand in the circumstances of the case would by all means be 
sufficient to meet the ends of justice particularly when the 
appellant has already suffered for more than four years after his 
dismissal. The case of Pakistan  Tobacco Company v. Chana Khan 
and others supra will not thus advance the case of the respondent, 
as in that case the act constituting misconduct, besides involving 
moral turpitude clearly fell within the mischief of S.O 15(3) of the 
Ordinance. 

12.  Above all else where there is absolutely nothing on the record 
to show that the employer ever indicated or held out to his 
employees before  hand  that  the  act  of  carrying  arm  inside  the  
premises  would  be  punishable  with dismissal  from  service,  
under  no  canons  of law and jurisprudence such punishment could 
be awarded to the appellant. 

       For the reasons discussed above, this appeal is allowed, the 
impugned  order  of  the  respondent  and  the  judgment  of  the  
learned  Labour  Court  are  set  aside  and  the  appellant  is  
directed  to be reinstated forthwith. However, he shall not be 
entitled to previous benefits. 

  

H.B.T./332/P                                                                                       
Appeal allowed.
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AMEER and others---Petitioner 

Versus 

YARA and others---Respondents 

JUDGMENT 

Cr.R No.35/2000                           Decided on 3.12.2001 
2002 Y L R 608 Peshawar 
 
Islamic Law--- 

Ejaz Afzal Khan, J ----Inheritance---Occupancy tenant 
died leaving behind four sons and two daughters, but mutation in 
respect of property comprising in occupancy tenancy left by 
deceased was attested in favour of four sons of deceased and 
names of is daughters of deceased were omitted---Legal heirs of 
deceased daughters had filed suit to the effect that their deceased 
mothers being daughters of deceased occupancy tenant were 
entitled to inherit property comprising in occupancy tenancy of the 
deceased Omission of names of daughters of deceased was without 
any legal or moral justification when at the relevant time rule of 
inheritance was Islamic Law---Even if mothers of plaintiffs were 
not in possession of suit property, sons of deceased who happened 
to be sharers, would be deemed to be in possession on their behalf 
as well--Heir in possession of property of his predecessor, had to 
be considered to be in constructive possession of property on 
behalf of other heirs in spite of his exclusive possession---
Possession of brothers in circumstances would be taken to be 
possession of their sisters as well---Dispute being among legal 
heirs of deceased same could be taken to Civil Court without 
having recourse to any other proceedings--Trial Court, in 
circumstances, had rightly decreed the suit and Appellate Court 
was not justified to set aside judgment and decree of Trial Court---
High Court set aside judgment and decree passed by Appellate 
Court and restored those of Trial Court.  
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Missri through Legal Heirs and others v. Muhammad Sharif and 
others 1997 SCMR 338 and Ghulam Ali and 2 others v. Ghulam 
Sarwar Naqvi PLD 1990 SC 1 ref. 

Mazhar Alam Khan Mian Khel for Petitioners. 

Amir Muhammad Khan Mian Khel for Respondents. 

Dates of hearing: 30th November and 3rd December, 2001. 

JUDGMENT 

The petitioners herein who are the legal heirs of Mst. Jaggo, 
daughter of Ghulam Muhammad alias Ghulama instituted suit for 
declaration to the effect that she and Mst. Janatan, the predecessor-
in-interest of the pro forma-respondents being daughters of 
Ghulam Muhammad alias Ghulama were entitled to inherit the 
property comprised in the occupancy, tenancy left by him and that 
the Mutation No.1527 attested on 11-5-1941 omitting their (sic) 
against their rights and so A are the mutation attested subsequent 
thereto. The learned trial Court after recording evidence and 
hearing the parties decreed the suit of the plaintiffs vide its 
judgment dated 19-5-1996 while appeal there against was allowed 
and in consequence thereof their suit was dismissed by the learned 
appellate Court vide its judgment dated 11-10-1999, hence this 
petition. 

2. The only point canvassed at the bar by the learned counsel far 
the petitioners is that the occupancy tenancy was an inheritable 
right on the demise of Ghulam Muhammad alias Ghulama an 
occupancy tenant; that as the rights comprised in the tenancy were 
to be distributed amongst his legal heirs according to the Islamic 
Law of Inheritance and that omission of the names of the daughters 
from the mutation was an act against law and a, such void ab initio. 

3. As against that the learned counsel for the respondents 
contended that occupancy tenancy was not inheritable right and 
that it the case of its conversion into ownership only those persons 
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could make a claim in respect thereof who had been recorded 
occupancy tenants at the relevant time. He next contended that the 
predecessor-in-interest of the petitioners were not recorded as 
occupancy tenants at the relevant time, therefore, they cannot make 
any claim in respect thereof by instituting a civil suit without 
getting the relevant record corrected. The learned counsel to 
support his contention placed reliance on the judgment of the 
Honourable Supreme Court rendered in the case of Missri through 
legal heirs and others v. Muhammad Sharif and others (1997 
SCMR 338). 

4. I have perused the record of the case and considered the 
submissions of the learned counsel for the parties. 

5. It is admitted on the record that Mst. Jagoo and Mst. Janatan 
were the daughters of late Ghulam Muhammad alias Ghulama, the 
propositus of the parties, who, was an occupancy tenant of the 
property forming subject-matter of dispute in this case. On the 
demise of the propositus which took place somewhere in the year 
1941 the occupancy tenancy was to devolve on his four sons 
namely Sohana Bakhsha Muhamda and Ahmad and two daughters 
Mst. Janatan and Mst. Jaggo. The omission of the names of the 
daughters of the aforesaid ladies was without any legal or moral 
justification especially when the rule of inheritance at the relevant 
time was Mohammadan law. Even if they were not in possession 
of the property, the possession of the other legal heirs who happen 
to be the co-sharers shall be deemed to be the possession on their 
behalf as well. It has been settled by the Honourable Supreme 
Court in the case of Ghulam Ali and two others v. Ghulam Sarwar 
Naqvi (PLD 1990 SC 1) that as soon as an owner dies succession 
to his property opens and that there is no need of state intervention 
or the intervention of clergy for passing the title to the legal heirs. 
Similarly it is also settled that an heir in possession has to be 
considered to be in constructive possession of the property on 
behalf of the heirs in spite of his exclusive possession. The 
possession of the brothers would thus be taken to be the possession 
of their sisters as well. 
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6. The learned appellate Court while sitting in judgment on this 
case failed to have taken notice of the law laid down by the 
Honourable Supreme Court in the case of Ghulam Ali and two 
others v. Ghulam Sarwar Naqvi (supra). 

7. As far as the judgment rendered in the case of Missri through 
legal heirs and others v. Muhammad Sharif and others (supra) so 
relied upon by the learned counsel for the respondent is concerned 
I do not think that has any relevance to .the instant case because in 
that case the names of the predecessors-in-interest of the 
petitioners therein were omitted as co-occupancy tenant at the time 
of the preparation of the record of rights of 1904-05, while in the 
case before this Court though the name of the occupancy recorded 
in the periodical records but on demise the names of his daughters 
were omitted from the inheritance mutation with any legal and 
moral justification, more when the rule of inheritance was the 
Mohammadan rather than the customary law Moreover, the dispute 
herein is not between the owners and the occupancy tenants 
between the occupancy tenants inter se, it rather a dispute amongst 
the legal heirs of occupancy to which can squarely be tale 
straightaway to the Civil Court with having recourse to any other 
proceedings. 

For the foregoing reasons judgment and decree of the learned 
appellate Court are set aside and those of the learn trial Court are 
restored. However, in the circumstances of the case I would make 
no order as to costs. 

H.B.T./570/P                                                                                       

Revision allowed.
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Maj: Saeedullah --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr.R. No. 153/2003   Date of hearing 12.05.2004 

 
EJAZ AFZAL KHAN J.- During the course of 

transshipment of cash from United Bank Ltd. Circular Road, 
D.I.Khan to United Bank Ltd. Peshawar Cantt:, when an amount to 
the tune of Rs.1,00,000/- (Rs.One lac) was found short, 
complainant Saadatullah Khan, Manager  Brinks Pakistan (Pvt.) 
Ltd., petitioner herein, submitted a written application to the 
S.H.O. Police Station  FIA/CBC Peshawar reporting the shortage. 
When during the course of investigation, Ghaniur Rehman, an 
employee of Brinks Pakistan (Pvt) Ltd, Muhammad Asmatullah, 
Accountant, Jehangir Khan, cashier and Malik Haq Nawaz, 
gunman  of United Bank Ltd. D.I.Khan Branch, respondents 
herein, were found involved in the mis-appropriation of the amount 
mentioned above, a case under sections 409/34 PPC. read with 
section 5 (2) of the Prevention of Corruption Act, 1947 was 
registered against them, vide FIR No.2 dated 6.1.2001 in the Police 
Station FIA/CBC Peshawar. 

 
2. On completion of investigation they were sent to the 

learned Judge Special Court ( Offences in Banks) NWFP, 
Peshawar for trial who on conclusion thereof acquitted them, vide  
judgment dated 27.8.2003, hence this petition. 

 
3. It was argued by the learned counsel for the 

petitioner that the evidence on the record is by all means sufficient 
to connect the respondents with the crime and that the learned trial 
Court failed to make appraisal of evidence in accordance with the 
settled principles laid down by the superior Courts of the country 
in this behalf. He next argued that reasons recorded by the learned 
trial Court are flimsy, artificial, arbitrary and perverse on the face 
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of it as shortage in the cash has not been accounted for by any of 
the respondents notwithstanding the fact that they were entrusted 
therewith. 

 
4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the petitioner 
 
5. The prosecution to prove its case examined as many 

as 9 witnesses but the witness whose testimony has bearing on the 
fate of the case is petitioner himself who was examined as P.W.9.  
No doubt the said witness charged the respondents for being 
responsible for mis-appropriation of the amount but in cross-
examination he made such admissions which make their 
complicity in the crime highly doubtful. No responsibility can be 
fixed on any one of them, when the complainant admitted in his 
cross-examination that as per procedure it was the bounden duty of 
the crew to provide bags to the Banks but in the present shipment 
he did not know whether the needful was done. Similarly the 
statement of the witness that procedure for transshipment was not 
strictly followed by the Bank staff and that he could not 
specifically fix the responsibility as to who has actually mis-
appropriated the amount, makes the whole affair doubtful from the 
very inception. When that being the case, we do not think, the ipse 
dixit  of the P.W. that the mis-appropriation might have been 
committed jointly or severally  by the Bank or Brink Pakistan 
(Pvt.) Ltd. staff cannot be held sufficient to connect any of the 
respondents with the crime, particularly when many persons 
admittedly involved in the transaction of transshipment have not 
been arraigned as accused.  

 
6. Though Abdul Latif who is the Chief Crew Officer 

was involved in the episode and has been terminated on account of  
shortage in the cash none-the-less, his name has not been 
mentioned as an accused in the FIR. When this is the standard of 
investigation and the state of evidence, the finding of the learned 
trial Court cannot be held to have been based on flimsy grounds.  
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7. Since on the acquittal of the accused  the initial 
presumption of innocence becomes double, we will not like to 
interfere with the impugned judgment even though on re-appraisal 
of evidence a view to the contrary is possible, moreso when none 
of the reasons recorded by the learned trial Court can be held to be 
flimsy, fanciful, artificial, arbitrary or perverse by any stretch of 
imagination. 

 
8. For the reasons discussed above, this petition being 

without force is dismissed in limine. 
 

Dated:12.5.2004.      CHIEF JUSTICE. 
 
           J U D G E . 



 

Peshawar High Court 

1734 

Momin --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. R. No. 180/2003   Date of hearing 20.09.2004 

 
EJAZ AFZAL KHAN J.-  The  petitioners who stood 

sureties of an accused in case registered against him under sections 
419,420,468 and 471 PPC., Vide FIR No.372 dated 22.8.2003, 
Police Station Mandani, when failed to produce the accused on the 
date fixed, the learned Additional Sessions Judge initiated 
proceedings against them under section 514 Cr.P.C. and when on 
notice the petitioners could not satisfactorily account for the 
absence of the accused, the learned Addl Sessions Judge  imposed 
a penalty of Rs.8000/- on each of them. 

 
2. It was argued by the learned counsel for the 

petitioners that where   absence of the accused was on account of 
his illness and later on he was produced, the learned Additional 
Sessions Judge could not have taken a so stern view of the matter 
by imposing a penalty of Rs.8000/- on each of them. The learned 
counsel next argued that where the learned Judge at the time of 
initiating proceedings under section 514 Cr.P.C. did not record 
reasons in the order, it being illegal on the face of it cannot be 
sustained in law. Relies on the case of Abdul Manan and another 
..Vs..The State (1999 P.Cr.L.J. 1031). 

 
3. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
4. The record reveals that the learned Addl Sessions 

Judge while proceeding under section 514 Cr.P.C. did not record 
any reason for forfeiture of the bond. Though the requisite notice 
under section 514 Cr.P.C. was issued to the petitioners, none-the-
less, it will not dispense  with recording of reason in terms  of the 
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aforesaid provisions of law. When that being the case, I do not 
think, the order of the learned Addl Sessions Judge can be 
maintained in the circumstances of the case. 

 
5. For the reasons discussed above, the impugned 

order is set aside and the case is sent back to the learned Addl 
Sessions Judge for proceedings against the petitioners in 
accordance with law. The petitioners would be at liberty to 
produce evidence to substantiate their stance to account for the 
absence of the accused on the date fixed. The petitioners are 
directed to appear in the Court of the Addl Sessions Judge on 
30.9.2004. 

 
Dated: 20.9.2004             J U D G E 
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Muhammad Shafiq --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. R. No. 137/2004   Date of hearing 29.10.2004 

EJAZ AFZAL KHAN J.-  A suzuki  Car bearing 
No.IDG-5490 found in the house of Israr Gul, acquitted co-
accused, was taken into custody on being suspected to be stolen. 
The appellant who happened to be present in the house at the 
relevant time was also arrested for having nexus with the above 
mentioned car. When on verification from the Motor  Registration 
Authority, Islamabad, the registration number of the car was found 
to be bogus, a case under section 468, 471 and 420 PPC.  was 
registered against the petitioner and his acquitted co-accused, vide 
FIR No.20 dated 19.3.2002, Police Station Banda Daud Shah.  

 
2. On completion of investigation, the petitioner and 

his acquitted co-accused were sent to the Court of the learned 
Judicial Magistrate for trial who on its conclusion sentenced them 
to two years R.I. under section 468 and 2 years R.I. with a fine of 
Rs.2000/- or in default to undergo further S.I. for one month under 
section 471 PPC. vide his judgments dated 12.5.2004 and 
8.5.2004d respectively. Both the sentences were ordered to run 
concurrently. 

 
3. The petitioner alongwith his acquitted co-accused 

preferred appeals in the Court of the learned Sessions Judge Karak, 
who dismissed the appeal filed by the petitioner while allowed that 
of the acquitted co-accused, vide his judgment dated 14.6.2004, 
hence this petition. 

 
4. It was argued by the learned counsel for the 

petitioner that the only evidence which connects the petitioner with 
the crime is his presence in the house wherefrom the suspected 
stolen vehicle was recovered, therefore, it being circumstantial 
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cannot be used against him unless it is incapable of explanation on 
all other reasonable  hypothesis than that of his guilt, moreso 
when, the person from whose house the suspected stolen  vehicle 
alongwith  its registration was recovered has been  acquitted. 

 

5. As against that, the learned counsel appearing on 
behalf of the State argued that when the petitioner could not 
satisfactorily account for his presence in the house, this would 
prove that it was he who sold the vehicle and forged its documents. 

 

6. I have gone through the record carefully and 
considered the submissions of the learned counsel for the parties. 

 

7. The record reveals that the suspected stolen vehicle 
was recovered from the house  of the acquitted co-accused. The 
Investigating Officer, investigating  the case admitted in his cross-
examination that nothing incriminating was recovered from the 
petitioner and that even the forged  documents of the car were 
recovered from the possession of the acquitted co-accused. I am at 
loss to understand the logic of the learned Sessions Judge who 
acquitted the co-accused despite the fact that the suspected stolen 
vehicle alongwith its documents was recovered from his house and 
convicted the petitioner simply because he was found present there 
at the relevant time. If the recovery of the vehicle alongwith its 
documents from the house of the acquitted co-accused could not be 
held sufficient to prove his guilt, how could the evidence of mere 
presence of the petitioner in the said house be held sufficient to 
prove his guilt which is far-less in quality as well as quantity as 
compared to the evidence of recovery, especially when it is 
capable of explanation on many other reasonable hypothesis than 
that of his guilt, therefore, it will not be safe to maintain  his 
conviction on such evidence.  

 
8. For the reasons discussed above, this petition is 

allowed, the conviction and sentence recorded by the learned 
Courts below are set aside and the petitioner be set free forthwith, 
if not required in any other case. 

 

Dated:29.10.2004              J U D G E
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Abdul Maalik --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. R. No. 171/2004   Date of hearing 21.02.2005 

 
EJAZ AFZAL KHAN J.- Abdul Malik and Gul Zareen, 

petitioners herein, were proceeded against in the Court of the 
learned Judicial Magistrate on the allegation of breaking  water 
channel of a watermill belonging to the complainant  and on 
conclusion of the proceedings were sentenced to pay a fine of 
Rs.4000/- or in default to undergo 3 months S.I. each under section 
430 PPC, vide judgment dated 7.4.2004. When their appeal against 
the said judgment before the Zila Qazi Shangla was dismissed, 
vide his judgment dated 3.8.2004, they filed the instant revision. 

 
2. It was argued by the learned counsel for the 

petitioners that where there is a delay of 20 days in lodging the 
report and no explanation much less plausible has been given 
therefor, the very charge being vitiated by the taint of distortion 
and deliberation shall be false on the face of it. It was next urged 
that where the name of P.W. Farid has not been mentioned either 
in the report or in the site plan as a witness of the occurrence, his 
testimony being dubious has to be left out of account. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondents argued that delay in lodging the report 
and omission to mention the names of the witnesses in the FIR is 
because of the illiteracy of the complainant, therefore, no premium 
can be given to the petitioners on that score. He next urged that 
when the petitioners have not denied  the allegation as is apparent 
from their line of cross-examination, they have rightly been 
convicted by the learned Courts below. 
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4. I have gone through the record carefully and 
considered the submissions of the learned counsel for the parties. 

 
5. A perusal of statement of the complainant would 

reveal that he himself is not a witness of the occurrence. Quite 
naturally, when he himself is not a witness of the occurrence, he 
must have been informed by some one. If it was Farid who 
informed him about the incident, his name should have been 
mentioned in the FIR. But where his name was neither mentioned 
as a witness in the FIR nor in the site plan prepared at his instance, 
his statement will not be of any value whatever, that too, when the 
incident was reported after an excessive, inordinate and 
unexplained delay of 20 days.  

 
6. When the testimony of this witness is left out of 

account, there is absolutely no other evidence on the record even to 
raise suspicion about the complicity of the petitioners in the crime. 

 
7. Having thus considered in this background, I do not 

think, the charge against the petitioners has been proved in 
accordance with the requirements of law.  

 
8. For the reasons discussed above, this Criminal 

Revision is allowed, the impugned convictions and sentences 
recorded by the Courts below are set aside. If the amount of fine 
has already been paid, the petitioners would be entitled to its 
refund. 

 
Dated:21.2.2005       J  U D G E
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Gulab Gul --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. R. No. 16/2004   Date of hearing 01.04.2005 

 
EJAZ AFZAL KHAN J.- On 13.9.2002 at 11.00 A.M. 

Gulab Gul, petitioner herein, was on h is way to his house 
alongwith P.W. Abdul Wali. As soon as he reached at place known 
as ‘Shahdand’ he was fired at by Miraj Khaliq, respondent herein. 
The petitioner on being hit sustained as many as two injuries. The 
incident was reported and consequent upon that a case under 
section 324 PPC. was registered against the respondent, vide FIR 
No.181 dated 13.9.2002 Police Station Dargai. 

 
2. On arrest and  completion of the investigation, the 

respondent was sent to the Court of the learned Azafi Zillal Qazi 
for trial who on its conclusion sentenced him to 3 years R.I. with a 
fine of Rs. 5000/- or in default to undergo two months S.I., vide his 
judgment dated 5.1.2004. Hence this petition for enhancement of 
sentence. 

 
3. It was argued by the learned counsel for the 

petitioner that where the respondent used firearm in the 
commission of the crime and thereby caused as many as two 
firearm injuries on the person of the petitioner, attempt to commit 
murder was proved against him on the record and that in the 
absence of any mitigating circumstance the trial Court was 
required to award the maximum sentence provided by the Statute. 

 
4. As against that, the learned State counsel appearing 

on behalf of the State  adopted the arguments of the learned 
counsel for the petitioner. 
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5. Mr. Muhammad Khalid khan, learned counsel 
appearing on behalf of the respondent argued that as the magnitude 
of sentence has to be commensurate with the magnitude of the 
crime, the sentence awarded by the learned trial Court and 
undergone by the respondent shall be sufficient to meet the ends of 
justice. 

 
6. I have gone through the record carefully and 

considered the sub missions of the learned counsel for the parties. 
 
7. A perusal of the evidence on the record shows that 

the case against the respondent stands proved beyond doubt, 
moreso when the conviction and sentence awarded to him has not 
been questioned in this Court. As far as the enhancement of 
sentence is concerned, I am afraid it is not sought on valid and 
viable grounds. Firstly because none of the injuries caused on the 
person of the petitioner is either grievous or caused damage to any 
part of his body muchless vital. Where the injuries on the person of 
the petitioner are simple in nature and he has not remained in the 
Hospital for more than a week, the sentence already awarded to 
and undergone by the respondent is sufficient to meet the ends of 
justice. Needless to stress that the magnitude of sentence has to be 
commensurate with the magnitude of the crime. 

 
8. For the reasons discussed above, this petition being 

without merit is dismissed. 
 

Dated:1.4.2005      J U D G E 
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Zahir Shah --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.R. No. 179/2004   Date of hearing 06.05.2005 

 
EJAZ AFZAL KHAN J.-   The petitioners through the 

instant petition has questioned the order dated  5.7.2004 of the 
learned Additional Sessions Judge-IV Mardan, whereby a  penalty 
to the tune of Rs.20,000/- each was imposed on them pursuant to a 
proceeding under section 514 Cr. P.C.  

 
2. It was argued by the petitioners that where the 

accused, they stood sureties for, was produced on the date fixed his 
absence for a while at the time of announcement of the order for 
confirmation of bail will not constitute so serious a default as could 
call for the imposition of penalty of an amount of Rs.20,000/- each. 
He next submitted that where there is nothing on the record to 
show that they stood sureties out of ulterior motive or for monetary 
gain, the penalty mentioned above shall be too harsh in the 
circumstances of the case 

 
3. Against that, the learned counsel appearing on 

behalf of the State argued that the Court has already taken a lenient 
view, therefore, any further reduction in the amount will reduce the 
whole process to a farce. 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. As the accused, the petitioners stood sureties for, 

submitted himself to the process of the Court and in consequence 
his pre-arrest bail was confirmed, the penalty to the tune of Rs. 
20,000/- shall be too harsh in the circumstances of the case, 
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especially when there is nothing on the record to show that this 
exercise was undertaken by them out of ulterior motive or for 
monetary gain. 

 
6. The argument that any further reduction in the 

amount will reduce the whole process to a farce is unconscionable 
altogether because magnitude of the penalty is supposed to 
conform to the magnitude of default. 

 
7. For the reasons discussed above, this petition is 

allowed and the amount of penalty is reduced from Rs.20, 000/- to 
Rs.3000/-. 

 
Dated:6.5.2005:             J U D G E  



 

Peshawar High Court 

1744 

NOOR MUHAMMAD ---Appellant 

Versus 

H. MUHAMMAD SAEED---Respondent 

JUDGMENT 

F.A.O No. 168/2000                         Decided on 16.03.2001 
2002 YLR 607 Peshawar 
 
West Pakistan Urban Rent Restriction Ordinance (VI of 1959)--- 

Ejaz Afzal Khan, J ----Ss.13(6) & 15---Failure to deposit 
arrears of rent---Striking off defence of tenant---Tenant having 
failed to deposit arrears of rent in compliance of tentative rent 
order, Rent Controller struck off his defence but without giving 
him opportunity of hearing---Validity---Rent Controller before 
striking off defence of tenant, was legally bound to have conducted 
an inquiry as to causes of default in depositing arrears of rent---
Order striking off defence of tenant was set aside and case was 
remanded to be decided afresh in accordance with law after giving 
tenant opportunity of hearing as to causes of default in depositing 
arrears of rent. 

Muhammad Nasir Farooqi v. Mst. Zubaida and 2 others 1992 CLC 
1086 and Syed Mir Hussain and others v. Additional District Judge 
and others 1998 MLD 135.ref. 

Ghulam Ali and M. Alam Khan for Appellants. 

Muazullah Barkandi for Respondent. 

Date of hearing: 16th March 2001. 
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JUDGMENT 

The facts stated in brief are that the respondent herein instituted 
application before the learned Rent Controller, Mardan for the 
ejectment of the appellant on the ground of personal default and 
expiration of period of tenancy. When the appellant failed to 
deposit arrears of rent in compliance with the order of the Rent 
Controller before 3-8-2000 he struck off the defence of the 
appellant and directed him to put the landlord/respondent 
possession of the demised premises wit two months. On being 
aggrieved by order of the learned Rent Controller the appellant 
assailed the same by filing this appeal 

2. The learned counsel for the appellant contended that the learned 
Rent Controller was not present in the Court the dates before the 
date of hearing therefore, the appellant could not deposit the rent 
before the said date in compliance with his order. He next 
contended that even if the Rent Controller was present at attended 
the Court before the date hearing nonetheless, the Rent Controller 
was bound to have given an opportunity being heard to the 
appellant before striking off his defence. He in support of his 
contention relied on the case of Muhammad. Nasir Farooqi v. Mst. 
Zubaida and 2 others (1992 C L C 1086). 

3. The learned counsel appearing on behalf of the respondent 
resisted all of the arguments advanced by the learned counsel for 
the appellant with much greater verve vigour and vehemence by 
contending at the bar that there is absolutely nothing on the record 
to support any of the reasons canvassed by the learned counsel for 
the appellant. He by placing reliance of the case Syed Mir Hussain 
and others v. Additional District Judge and others (1998 MLD 
135) contended that the failure on the part of the appellant to 
deposit the rent even thereafter militate against him and rob him of 
any defence whatever. 

4. I have seriously considered the contentions of the learned 
counsel for the parties and perused the record. The argument that 
the Rent Controller had not attended the Court before the date of 
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hearing is not borne out from the record. The argument of the 
learned counsel for the appellant that before striking off the 
defence of the appellant, the learned Rent Controller was legally 
bound to have conducted an inquiry as to the causes of default in 
view of the provisions contained in section 27 of the West Pakistan 
Urban Rent Restriction Act, is not without substance. Without 
further discussing the unnecessary details I accept this appeal, set 
aside the impugned order and send the case back to the learned 
Rent Controller to decide it afresh in accordance with law within 
one month from the date of receipt of the file; after giving the 
appellant an opportunity of being heard as to the causes of default. 
However, the Rent Controller is to ensure the deposit of arrears 
after tentatively determining the same within ten days from the 
date of the appearance of the parties before him 

H.B.T/557/P                                                                                        
Order accordingly.
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GUL HAIDER ---Appellant 

versus 

Dr. MUHAMMAD ASAD ZIA ---Respondent 

JUDGMENT 

F.A.O No. 143/2002        Decided on 26th November, 2002 

(2003 Y L R 913 Peshawar) 
Specific Relief Act (1 of 1877)--- 

Ejaz Afzal Khan and Dost Muhammad Khan, JJ ----S. 
12---Civil Procedure Code (V of 1908), S.104 & O.XXXIX, R.1, 
2---Interim injunction, grant of---Prima facie case--Specific 
performance of oral agreement to sell---Plaintiff relied on Bank 
cheques issued to the defendant to prove the payment---Trial Court 
allowed the application for interim injunction---Plea raised by the 
defendant was that there was nothing on record to prove oral 
agreement to sell the suit property--Validity---Plaintiff had brought 
nothing on record in black and white which could prove that the 
agreement to sell was ever entered into or sale consideration 
pursuant thereto was paid to the defendant---Fact that number of 
cheques were with the defendant to prove the passing of 
consideration was of no consequence unless it was proved that the 
amount mentioned in the cheques was paid to the defendant---
Essential ingredients for the grant of temporary injunction were not 
fulfilled by plaintiff, in circumstances--Interim injunction granted 
by the Trial Court was set aside accordingly.  

M. Umar Khan for Appellant. 

M. Alam for Respondent. 

Date of hearing: 26th November, 2002. 
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JUDGMENT 

EJAZ AFZAL KHAN, J.---The plaintiff, respondent herein, 
instituted a suit in the Court of learned Civil Judge 1st Class, 
Mardan for the specific performance of contract mainly on the 
ground that the defendant, appellant herein, has by virtue of an oral 
agreement promised to sell the property in dispute. The respondent 
also asked for the issuance of a temporary injunction restraining 
the appellant from alienating the property pending decision of the 
case. The application for the temporary injunction was allowed by 
the learned trial Court vide order, dated 12-5-2001. The appellant 
filed an appeal against the said order in the Court of District Judge, 
Mardan but as the valuation of the suit exceeded Rs. five lacs, it 
was returned vide order, dated 13-10-2001. In the mean time when 
the impugned order ceased to have effect after the expiration of six 
months, the respondent moved another application for temporary 
injunction which was allowed by the learned Civil Judge vide his 
order, dated 17-7-2000, hence this appeal. 

2. The learned counsel appearing on behalf of the appellant mainly 
contended that there is no evidence worth the name to show that 
the appellant ever entered into any oral agreement with the 
respondent or received sale consideration, as such, the well 
recognized essentials for the grant of temporary injunction have 
not been fulfilled, therefore, the impugned order is liable to be set 
aside. 

3. The learned counsel appearing on behalf of the respondent by 
placing reliance on the case of Mrs. Mussarat Shaukat Ali Khan v. 
Mrs. Safia Khatoon (1994 SCMR 2189) contended that the 
agreement-need not be in black and white and, therefore, specific 
performance of contract cannot be declined to a party merely 
because the agreement to sell was oral. He next contended that as 
many as five cheques mentioned with details in the plaint show 
that the amount of consideration has since Been paid to the 
appellant. 
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4. We have gone through the record and carefully considered the 
submission of the learend counsel for the parties. 

5. A persual of the data so far available on the record would 
indicate that the respondent has brought nothing on the record in 
black and white which could prove that the agreement to sell was 
ever entered into or sale consideration pursuant thereto was paid to 
the appellant. The fact that there is a good number of cheques with 
the respondent to prove the passing of consideration, we are afraid, 
will be of no consequence unless it is proved that the amount 
mentioned in the cheques was paid to the appellant. When seen in 
this context, we do not think that the essential ingredients for the 
grant of a temporary injunction are fulfilled. 

As a sequel to what is discussed above, this appeal is 
allowed, the impugned order of the learned trial Court is set aside. 
However, if some evidence during the trial comes forth which 
makes out a case for grant of an injunction, the respondent may, if 
so advised, move another petition in this behalf which shall be 
considered by the learned trial Judge without being influenced by 
this order. In the circumstances of the case, we would also direct 
the learned trial Court to conclude this case within a period of six 
months. 

Q.M.H./648/P  

Appeal allowed. 
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Haji ABDUL SATTAR---Appellant 

Versus 

Dr. SHAHID INAYAT and another---Respondents 

JUDGMENT 

F.A.O Nos.44 to 32 and 53 to 60/2001           Decided on 12.5.2003 
(2003 C L C 1870) 

(a) Cantonments Rent Restriction Act (XI of 1963)--- 

Ejaz Afzal Khan, J ----S. 17(8)---Ejectment of tenants---
Tenants, appellants had denied their relationship of landlord and 
tenant with the respondents and averred that they being tenants of 
T and A, the other successor-in-interest of the deceased landlord 
had been paying rent to them even during the lifetime of their 
predecessor-in-interest and as such the respondents had no locus 
standi much less a cause of action to institute the ejectment 
petitions--Rent Controller without framing a preliminary issue and 
handing down a verdict about the relationship of landlord and 
tenant directed the tenants to deposit the rent and on failure of the 
tenants to deposit the rent their defence was struck off and ordered 
their ejectment ---Validity---Such denial by the tenants being not 
frivolous, Rent Controller was bound to. frame a preliminary issue 
about the existence of such relationship because the same being a 
foundational fact and a condition precedent for the exercise of 
jurisdiction vested in the Rent Controller was to be determined 
first---Rent Controller, without determining the jurisdictional fact 
directed the tenants to deposit rent and in the wake of their failure 
proceeded to strike off their defence---Rent Controller in 
circumstances had not acted in accordance with law---High Court 
allowed the appeal of the tenants, set aside the impugned orders 
and sent the case back to the Rent Controller for decision afresh 
after framing preliminary issue.   
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Muhammad Ashraf v. Mst. Qamar Sultana PLD 2003 SC 228 and 
Ghulam Rasool v. Mian Khursheed Ahmad 2000 SCMR 632 
distinguished. 

Mst. Razia Begum and another v. Senior Civil Judge/Rent 
Controller, Charsadda and 2 others PLD 1996 Pesh. 8; Ahmad 
Shah v. Mst. Bibi Sakhia and another PLD 1990 Lah. 48; 
Rehmatullah v. Ali Muhammad and others 1983 SCMR 1064 and 
Muhammad Daud v. Mst. Surrya Iqbal and another PLD 2000 
Pesh. 54 ref. 

(b) Cantonments Rent Restriction Act (XI of 1963)--- 

----S. 17(8)---Ejectment---No right of appeal from an order 
passed under S.17(8), Cantonments Rent Restriction Act, 1963 
having, been provided any illegality in passing the said order could 
be urged as a ground in appeal from the first order before the High 
Court.   

Mian Muhammad Abdullah v. Sheikh Nabuddin 1971 
SCMR 336 and Messrs Asad Brothers v. Ibadat Yar Khan 1991 
SCMR 986 ref. 

Qamar Zaman Tangi for Appellant. 
Abdul Samad Khan for Respondents. 
Date of hearing: 12th May, 2003. 
 

JUDGMENT 

Dr. Shahid Inayat and Engineer Baber Inayat, respondents in First 
Appeals from Order Nos.44 of 2001 to 32 of 2002 and Dr. Zahid 
Mehmood, respondent in First Appeals from Order Nos.53 of 2001 
to 60 of 2001, the successor-in-interest of Sheikh Inayat Elahi, 
hereinafter called respondents, instituted ejectment petitions 
against appellant No.1 in each of the First Appeals From Orders, 
hereinafter called appellants. 
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2. The appellants after being served, submitted their written 
statements wherein they denied their relationship of landlord and 
tenant with the respondents and averred that they being tenants of 
Dr. Taria Mehmood and Ali Mehmood, the other successors-in-
interest of the said Sh. Inayat Elahi have been paying rent to them 
even during the lifetime of their predecessor-in-interest and as such 
the respondents have no locus standi muchless a cause of action to 
institute the petitions mentioned above 

3. The learned Rent Controller directed the appellants to deposit 
rent and when they failed to do the needful, he proceeded to strike 
off their defence and ordered the respondents to be put in 
possession of the premises, vide his order, dated 17-3-2001, hence 
these appeals. 

4. As a common question of law and fact is involved in these 
appeals, they are disposed of by this single judgment. 

5. The learned counsel appearing on behalf of the appellants by 
referring to the cases of Mst. Razia Begum and another v. Senior 
Civil Judge/bent Controller, Charsadda and 2 others PLD 1996 
Pesh. 8, Ahmad Shah v. Mst. Bibi Sakhia and another PLD 1990 
Lah. 48 and Rehmatullah v. Ali Muhammad and others 1983 
SCMR 1064, contended that where relationship of landlord and 
tenant is denied, the learned Rent Controller without framing a 
preliminary issue and handing down a verdict in this behalf, could 
neither have directed the appellants to deposit the rent nor have 
struck off their defence, therefore, the order being coram non 
judice is liable to be set aside by this Court especially when a civil 
suit is pending between the respondents and other legal heirs of the 
said Sh. Inayat Elahi regarding their title as to the demised 
premises and an order maintaining status quo has been issued. 

6. As against that, the learned counsel appearing on behalf of the 
respondents by placing reliance on the cases of Muhammad Ashraf 
v. Mst. Qamar Sultana PLD 2003 SC 228 and Ghulam Rasool v. 
Mian Khursheed Ahmad 2000 SCMR 632 contended that where 
the relationship of landlord and tenant was frivolously denied, the 
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Rent Controller needs not frame a preliminary issue as to the 
existence of such relationship, therefore, the order directing the 
appellants to deposit rent and the one striking off their defence in 
the wake of their failure to deposit it, being well within the 
competence of the learned Rent Controller suffers from no 
illegality or jurisdictional error so as to justify interference 
therewith. The learned counsel by referring to the case of 
Muhammad Daud v. Mst. Surrya Iqbal and another PLD 2000 
Pesh. 54 contended that ejectment applications could not be stayed 
or stalled on the plea of pendency of a civil suit. The learned 
counsel next contended that where the appellants failed to question 
the order of the Rent Controller directing them to deposit rent 
through a writ petition, they cannot question it now through the 
instant appeals. 

7. I have gone through the record and carefully considered the 
submission of the learned counsel for the parties.  

8. A perusal of the available record would reveal that the 
appellants right from the very inception denied their relationship of 
landlord and tenant between them and the respondents by stating 
that they have been tenants under Tariq Mehmood and Ali 
Mehmood and have been paying rent thereto and that none of the 
respondents ever had any such relationship with them. Since this 
denial was not frivolous, the learned Rent Controller was bound to 
frame a preliminary issue about the existence of such relationship 
because it being a foundational fact and a condition precedent for 
the exercise of jurisdiction vested in the Rent Controller was to be 
determined first. The facts of the judgments rendered in the cases 
of Muhammad Ashraf v. Mst. Qamar Sultana and Ghulam Rasool 
v. Mian Khursheed Ahmad (supra) being distinguishable from the 
instant case have no relevance thereto as in those cases the 
relationship was denied without any solid foundation whereas 
denial in this case being well-grounded was to be resolved first by 
the learned Rent Controller before taking further steps as he could 
not have proceeded in a vacuum without attending to this issue. 
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9. The argument that an ejectment petition could not have been 
stayed or stalled on the plea of pendency of a civil suit is no doubt 
a tenable argument inasmuch as the prayer of the appellants for the 
stay of the ejectment petition is concerned, but it in no way 
furnishes a justification for dispensing with the need of framing a 
preliminary issue as to existence of relationship of landlord and 
tenant and handing down a finding thereon. 

10. The arguments that failure of the appellants to question the 
order of the learned Rent Controller directing them to deposit rent 
through a writ petition will estop them to question it through the 
instant appeals is also misconceived on the face of it as such type 
of orders being interlocutory in nature can be challenged in an 
appeal against the final order of eviction. In the cases of Mian 
Muhammad Abdullah v. Sheikh Nabuddin 1971 SCMR 336 and 
Messrs Asad Brothers v. Ibadat Yar Khan 1991 SCMR 986, the 
Honourable Supreme Court while dealing with the provision in 
para meteria with section 17(8) of the Cantonments Rent 
Restriction Act held that as there is no right of appeal from an 
order passed under section 18(1), obviously any illegality in 
passing the said, order can be urged as a ground in appeal from the 
first order before the High Court. The same view was reiterated in 
the case of Muhammad' Daud v. Mst. Surrya Iqbal and others 
(supra) cited at the Bar by the learned counsel for the respondents. 

11. As the learned Rent Controller without determining the 
jurisdictional fact directed the appellants to deposit rent and in the 
wake of their failure proceeded to strike off their defence, he 
cannot be held to have acted in accordance with the settled law of 
the land, I, have, therefore, no hesitation to allow these appeals, set 
aside the impugned orders and send the cases back to the learned 
Rent Controller for decision afresh after framing a preliminary 
issue as mentioned above. The parties are directed to appear before 
the Rent controller concerned on 6-6-2003. 

M.B.A./877/P                                                                                      
Case remanded. 
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Abdul Khaliq --- Appellant/Petitioner (s) 
 

Versus 

Malik Aman Khan --- Respondent (s) 

 

JUDGMENT 

FAO. No. 77/2003   Date of hearing 23.01.2004 

 
EJAZ AFZAL KHAN J.- The appellant through the 

instant appeal has questioned the order dated 21.4.2003 of the 
learned Rent Controller, Nowshera, whereby he struck off his 
defence and directed him to put the landlord in possession of the 
demised premises. 

 
2. The learned counsel appearing on behalf of the 

appellant argued that the order of the learned Rent Controller is not 
in conformity with the letter and spirit of section 17(9) of the Rent 
Restriction Act, 1963, as the first  failure of the appellant to deposit  
rent in accordance with the direction of the Court on 5th January, 
2003 was on account of a holiday while the second on 5th 
February, 2003, was on account of his illness therefore, it is liable 
to be set aside. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondent, argued that none of the defaults 
committed by the appellant is condonable as on both the occasions, 
he failed to deposit rent before the 5th of each month, therefore, the 
order of the learned Rent Controller being free from any legal and 
factual infirmity merits no interference. 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
       

5. A perusal of the record would reveal that the 
appellant twice failed to deposit rent in accordance with the 
direction of the Court before 5th of each month. No doubt on 5th 
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January, 2003, the Courts were closed  on account of holiday but it 
will not in any way save the appellant from the penal consequences 
as he was directed to deposit rent before and not on 5th, of each 
month.                 

 
6. The argument that the appellant was ill on 5th 

February, 2003, is though supported by a Medical Certificate but it 
too will be of no consequence as according to the Certificate he 
was ill on 5th of February and not before that. 

 
7. Even otherwise, since it is not statutory requirement 

that the rent be deposited personally by the tenant, the plea of 
illness, even if correct, will not in any way advance the case of the 
appellant. 

 
8. Having thus considered against this back-ground, I 

do not think the default on either of the occasions was on account 
of plausible reasons. 

 
9. For the reasons discussed above, this appeal being 

without substance is dismissed. However, the appellant would be 
at liberty to retain the premises for a period of 3 months from the 
date of announcement of this judgment. 

 
 

Dated:23.1.2004.      J U D G E.
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Mst. Sardar Akhtar --- Appellant/Petitioner (s) 
 

Versus 

Sagheer --- Respondent (s) 

 

JUDGMENT 

FAO. No. 144/2002   Date of hearing 13.02.2004 

 
 EJAZ AFZAL KHAN J.- The appellants whose 
application for ejectment of the respondent from the demised 
premises on the grounds of default and personal use was dismissed 
by the learned Addl Controller of Rent, Peshawar Cantonment, 
vide his order dated 24.6.2002 have preferred the instant appeal in 
this Court. 
 

2. It was argued by the learned counsel for the 
appellants that default in payment of rent against   respondent has 
been proved on the record as he has neither brought any 
documentary evidence to prove payment of rent nor examined the 
clerk concerned from the Post Office along with the record to 
prove its transmission through money orders. He next argued that 
the mere fact that the appellant for whose use the premises are 
required  is student will not taint their plea with mala fidies 
particularly when the statement of their attorney made on oath 
remained un-shaken in cross-examination. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondent argued that the respondent moved an 
application for summoning the clerk concerned from the Post 
Office to substantiate the payment of rent through money orders 
but his request was not countenanced by the Court below, 
therefore, the failure to examine the clerk concerned from the Post 
Office will not in any way damage his case as it being an act of the 
Court will not prejudice any one. The learned counsel next 
contended that when appellant No.6 for whose use the premises are 
sought to be vacated is a student, the question of the bona fidie for 
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personal use would be exposed to serious doubt, therefore, the 
learned Addl Rent Controller has rightly rejected their petition. 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. The record reveals that the respondent made an 

application for summoning the clerk concerned from the Post 
Office to substantiate his allegation about transmission of the rent 
through money orders. It further reveals that appellant No.6  is a 
student, though no evidence has been brought on the record to 
show the nature of education and the Institution he is getting it 
from.                            

6. Since the examination of the record relating to 
transmission of rent through money orders before giving any 
verdict about default of the respondent in payment of rent and the 
examination of the record from the concerned Institution as to the 
nature of the study undertaken by the appellant before giving any 
verdict about his bona fide need for personal use are essential for 
the just decision of the case, I would not like to maintain the 
impugned order, moreso when the request of the respondent for  
examination of the above mentioned record was declined without 
any cogent reason.  

 
7. For the reasons discussed above, I allow this appeal, 

set aside the impugned order, send the case back to the learned 
Addl Rent Controller Peshawar Cantonment for decision afresh 
after doing the needful as mentioned above. Since it is an old case, 
it be disposed of within a period of two months. The parties are 
directed to appear in the Court concerned on 28.2.2004. 

 
 
Announced on:       J U D G E.        
Dated 13.02.2004                
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Mst. Sardar Akhtar --- Appellant/Petitioner (s) 
 

Versus 

Tawab --- Respondent (s) 

 

JUDGMENT 

FAO. No. 145/2002   Date of hearing 13.02.2004 

 
EJAZ AFZAL KHAN J.- The appellants whose 

application for ejectment of the respondent from the demised 
premises on the grounds of default and personal use was dismissed 
by the learned Addl Controller of Rent, Peshawar Cantonment, 
vide his order dated 24.6.2002 have preferred the instant appeal in 
this Court. 

 
2. It was argued by the learned counsel for the 

appellants that default in payment of rent against   respondent has 
been proved on the record as he has neither brought any 
documentary evidence to prove payment of rent nor examined the 
clerk concerned from the Post Office along with the record to 
prove its transmission through money orders. He next argued that 
the mere fact that the appellant for whose use the premises are 
required is student will not taint their plea with mala fidies 
particularly when the statement of their attorney made on oath 
remained un-shaken in cross-examination. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondent argued that the respondent moved an 
application for summoning the clerk concerned from the Post 
Office to substantiate the payment of rent through money orders 
but his request was not countenanced by the Court below, 
therefore, the failure to examine the clerk concerned from the Post 
Office will not in any way damage his case as it being an act of the 
Court will not prejudice any one. The learned counsel next 
contended that when appellant No.6 for whose use the premises are 
sought to be vacated  student, the question of the bona fidie for 
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personal would be exposed to serious doubt, therefore, the learned 
Addl Rent Controller has rightly rejected their petition. 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. The record reveals that the respondent made an 

application for summoning the clerk concerned from the Post 
Office to substantiate his allegation about transmission of the rent 
through money orders. It further reveals that appellant No.6 is a 
student, though no evidence has been brought on the record to 
show the nature of education and the Institution he is getting it 
from.                            

 
6. Since the examination of the record relating to 

transmission of rent through money orders before giving any 
verdict about default of the respondent in payment of rent and the 
examination of the record from the concerned Institution as to the 
nature of the study undertaken by the appellant before giving any 
verdict about his bona fide need for personal use are essential for 
the just decision of the case, I would not like to maintain the 
impugned order, moreso when the request of the respondent for  
examination of the above mentioned record was declined without 
any cogent reason.  

 
7. For the reasons discussed above, I allow this appeal, 

set aside the impugned order, send the case back to the learned 
Addl Rent Controller Peshawar Cantonment for decision afresh 
after doing the needful as mentioned above. Since it is an old case, 
it be disposed of within a period of two months. The parties are 
directed to appear in the Court concerned on 28.2.2004. 

 

Announced on:       J U D G E.        
 Dated 13.02.2004               

                                 



 

Peshawar High Court 

1761 

Mst. Sardar Akhtar --- Appellant/Petitioner (s) 
 

Versus 

Shariullah --- Respondent (s) 

 

JUDGMENT 

FAO. No. 146/2002       Date of hearing 13.02.2004 

 
EJAZ AFZAL KHAN J.- The appellants whose 

application for ejectment of the respondent from the demised 
premises on the grounds of default and personal use was dismissed 
by the learned Addl Controller of Rent, Peshawar Cantonment, 
vide his order dated 24.6.2002 have preferred the instant appeal in 
this Court. 

 
2. It was argued by the learned counsel for the 

appellants that default in payment of rent against   respondent has 
been proved on the record as he has neither brought any 
documentary evidence to prove payment of rent nor examined the 
clerk concerned from the Post Office along with the record to 
prove its transmission through money orders. He next argued that 
the mere fact that the appellant for whose use the premises are 
required is student will not taint their plea with mala fidies 
particularly when the statement of their attorney made on oath 
remained un-shaken in cross-examination. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondent argued that the respondent moved an 
application for summoning the clerk concerned from the Post 
Office to substantiate the payment of rent through money orders 
but his request was not countenanced by the Court below, 
therefore, the failure to examine the clerk concerned from the Post 
Office will not in any way damage his case as it being an act of the 
Court will not prejudice any one. The learned counsel next 
contended that when appellant No.6 for whose use the premises are 
sought to be vacated is a  student, the question of the bona fide for 
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personal use would be exposed to serious doubt, therefore, the 
learned Addl Rent Controller has rightly rejected their petition. 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. The record reveals that the respondent made an 

application for summoning the clerk concerned from the Post 
Office to substantiate his allegation about transmission of the rent 
through money orders. It further reveals that appellant No.6 is a 
student, though no evidence has been brought on the record to 
show the nature of education and the Institution he is getting it 
from.                            

6. Since the examination of the record relating to 
transmission of rent through money orders before giving any 
verdict about default of the respondent in payment of rent and the 
examination of the record from the concerned Institution as to the 
nature of the study undertaken by the appellant before giving any 
verdict about his bona fide need for personal use are essential for 
the just decision of the case, I would not like to maintain the 
impugned order, moreso when the request of the respondent for  
examination of the above mentioned record was declined without 
any cogent reason.  

 
7. For the reasons discussed above, I allow this appeal, 

set aside the impugned order, send the case back to the learned 
Addl Rent Controller Peshawar Cantonment for decision afresh 
after doing the needful as mentioned above. Since it is an old case, 
it be disposed of within a period of two months. The parties are 
directed to appear in the Court concerned on 28.2.2004. 

 
 

Announced on:       J U D G E. 
Dated 13.02.2004 
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Mst. Sardar Akhtar --- Appellant/Petitioner (s) 
 

Versus 

Sawab Khan --- Respondent (s) 

 

JUDGMENT 

FAO. No. 145/2000   Date of hearing 18.03.2004 

 
 EJAZ AFZAL KHAN J.- By this single judgment, we 
dispose of appeals No.145 to 148 of 2000 and appeals No.28 to 30 
of 2000 filed by M/s Al-Khair Gadoon Ltd.  and the Commissioner 
Income Tax/Wealth Tax, Companies Zone Peshawar, respectively 
under section 136 of the Income Tax Ordinance, as a common 
question of law is involved therein. The controversy for the 
decision  of this Court  in all these appeals gives rise to only two 
formulations which read as under:- 
 
 (1) Whether on the facts and circumstances 

of the case the learned  Income Tax 
Appellate Tribunal Peshawar was justified 
to include in its judgment dated 6.4.2000 
under appeal in Appeals No.145 to 148 of 
2000, the cash purchases from the purview 
of section 50(4) of the Income Tax 
Ordinance?                    (2) 
 Whether on the facts and 
circumstances of the case, the learned 
Income Tax Appellate Tribunal Peshawar 
was justified to exclude in its judgment 
dated 15.10.1999 under appeal in appeals 
No.28, to 30 of 2000, the cash purchases 
from the  purview of section 50 (4) of  the 
Income Tax Ordinance, 1979? 

 
2. Appellants in appeals No.145 to148 of 2000 and for 

that matter the respondent in appeals No.28 to 30 of 2000 do not 
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dispute the purchase of goods from the supplier thereof against 
payments made by them. They also do not dispute that none of 
their purchases was subjected to deduction of income tax at the 
source. But their case, however, is that supply of goods does not 
include both cash and credit purchases of goods by the payer, 
therefore, it cannot be brought within the mischief of section 50 (4) 
of the Income Tax Ordinance, 1979. The explanation, as per their 
instance, inserted by virtue of amendment in Finance Act, 1998   
(Act No.III of 1998 ) promulgated  on Ist July, 1998, whereby the 
expression supply has been held to include both cash and credit 
purchase of goods by the payer will not have any application on 
their cases which relate to the assessment year of 1994-95,  1995-
96, 1996-97 and 1997-98 as no law imposing a liability can be re-
trospective. Reliance was also made on the cases of Commissioner 
Income Tax, Karachi..Vs..Eastern Federal Union Insurance Co. ( 
PLD 1982 S.C. 247), Adftabuddin Qureshi and 
another..Vs..Mst.Rachel Joseph  and  another  ( PLD 2001 
Supreme Court 482) and Khalid Qureshi and 5 others..Vs..United 
Bank Limited 1.1 Chundrigar Road, Karachi (2001 SCMR 103). 
 
3. As against that, the learned counsel appearing on behalf of 
the Income Tax Department argued that when the income tax at the 
source was not deducted  in terms of section 50(4) of the 
Ordinance, appellants in appeals No.145 to 148 of 2000 as well as 
respondents in appeals No.28 to 30 of 2000 were liable to be 
proceeded against under section 52 of the Ordinance. It was next 
argued that since the provision contained in section 50 (4) of the 
Ordinance was interpreted differently by the various forums of the 
concerned hierarchy , the legislature inserted explanation thereto 
which being declaratory cannot be held to be an addition to or 
deletion from the Ordinance, therefore, it shall be applicable from 
the date  the original provision was given effect. The learned 
counsel in support of his arguments referred to the judgment of this 
Court rendered in the case of Commissioner Income Tax..Vs.. M/s 
Ithihad Product in Tex  Reference No.42 of  2002  decided  on  
26.8.2003. 
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4.. We have gone through the record carefully and 
considered the submissions of the learned counsel for the parties. 

 
5. Before we  evaluate the worth and weight of the 

arguments addressed by the learned counsel at the bar , it is worth 
while  to re-produce the relevant provision of the Ordinance which 
reads as under: 

 
 
 “50. Deduction of tax at source.--- 
 (1)………………………………… 
 (2)………………………………… 
 (2-A)……………………………… 
 (2-B)……………………………. 
 (3)………………………………. 
 (3-1)…………………………….. 
 (3-2)……………………………. 
   (i)…………………….. 
   (ii)……………………. 
 (3-3)…………………………… 
 (3-A)…………………………… 

 (4) Notwithstanding anything contained in 
this Ordinance,--- 
 (a) any person responsible for making any 
payment in full or in part (including a 
payment by way of advance) to any person, 
(being resident), (hereinafter referred to 
respectively as “payer” and “recipient”), on 
account of the supply of goods or for service 
rendered to, or the execution of a contract 
with the Government, or a local authority, or 
(a company,) (or a registered firm or any 
foreign contractor or consultant or 
consortium shall, (xxxxx) deduct advance 
tax, at the time of making such payment, at 
the rate specified in the First Schedule, and 
credit for the tax so deducted in any financial 
year shall, subject to the provisions of 
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Section 53, be given in computing the tax 
payable by the recipient for the assessment 
year commencing on the first day of July next 
following the said financial year, or in the 
case of an assessee to whom Section 72 or 
section 81 applies, the assessment year, if 
any, in which the “said date” as referred to 
therein, falls, whichever is the later ( ). 
 
   

6. The explanation which was inserted vide Act No.III 
of 1998, also merits reference which reads as under:- 

“Explanation.--- For the purposes of clause 
(a) the expression“ supply of goods” 
includes both cash and credit purchases of 
goods by the payer, whether under a 
contract or not, on credit or in cash.” 

 
7. A perusal of the above quoted provision would 

reveal that the legislative intent behind its insertion was to evolve  
a mechanism  to collect tax in advance at the source from a person 
responsible for making any payment in full or in part to any person 
be he a payer or recipient on account of supply of goods or for 
service rendered to or the execution of a contract with the 
Government or a local authority etc. No doubt in the original 
provision only supply was mentioned and purchase did not figure 
anywhere but it will hardly be significant as expression  supply 
itself is comprehensive enough to include the activity of both sale 
as well as purchase. Those who understood its true import included 
purchase, those who did not excluded it therefrom. It was in view 
of this confusion whether contrived or real, the legislature in its 
wisdom inserted the explanation. Since supply is just 
inconceivable without the activity of sale and purchase, it would be 
absurd and  unconscionable to exclude purchase from the purview 
of the above mentioned provision.                               
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8.  In the case of Commissioner of Income Tax/Wealth 
Tax, Companies-II Lawrence Road, Lahore..Vs..Messrs Prime 
Dairies Ice Cream Limited (1999 PTD Lahore High Court 4147), 
their Lordships of Lahore High Court for the first time much 
before the insertion of the explanation while referring to the 
meaning of the expression ‘supply’ as defined in the Black Law 
Dictionary and explaining its true import and implication held that 
supply being an expression of general nature  connotes the 
availability of aggregate of things needed and demanded for a 
given use or purpose and thus includes sale as well as purchase. 

 
9. There is, however, no cavil with the argument that 

an amendment in an Act or Ordinance can not be retrospective, if it 
imposes a new or adds to an already existing liability or tends to 
take away a right already accrued  as  held in the cases of 
Commissioner Income Tax Karachi..Vs..Eastern Federal Union 
ILnsurance Co., Aftabuddin Qureshi and another..Vs..Mst.Rachel 
Joseph and another and Khalid Qulreshi and 5 others..Vs..United 
Bank Limited 1.1 Chundrigar Road, Karachi (Supra), but as the 
explanation inserted vide Act No.III of 1998, neither imposes a 
new nor adds to an already existing liability nor tends to take away 
a right already accrued, none of the judgments cited at the bar will 
have any perceptible relevance to the instant case when it like all 
other declaratory Statutes simply removes the confusion which to 
our mind arose due to lack of proper comprehension of the true 
import of the expression “supply”.                                                   
 

10. Assuming that the insertion of the explanation was 
an amendment, which is not the case,  yet it being declaratory in 
nature will have re-trsopective effect from the date the original 
provision was given effect. The case of Commissioner Income 
Tax..Vs..Messers Ithehad Products (Supra), will thus squarely 
cover the case in hand. 
 

11. Having  considered in this context, we thus answer 
question No.1 in appeals No.145 to 148 of 2000 in the affirmative 
while question No.II in appeals No.28 to 30 of 2000 in the 
negative.          
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12. As a sequel to what has been discussed above, we  
while dismissing appeals No.145 to 148 of 2000, uphold the 
judgments of the learned appellate Tribunal and while allowing 
appeals No.28 to 30 of 2000, set aside the impugned judgments
 and restore those of the Assessing Officer. 

 
 

Dated: 18.3.2004.     CHIEF JUSTICE. 
 

                                                    J U D G E 
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Mst. Bas Khan --- Appellant/Petitioner (s) 
 

Versus 

Muhammad Raees Khan --- Respondent (s) 

 

JUDGMENT 

FAO. No. 75/2003   Date of hearing 15.04.2004 
(PLD 2005 Peshawar 214) 
 
 EJAZ AFZAL KHAN J.- Appellants  instituted a suit for  
recovery of Rs.29,00,000/- (Rs.29 lacs) as their share in the 
business descending on them and the respondents on the demise of 
their ancestor. They also asked for recovery of their share in 
income at the rate of Rs.20,000/- per month from December, 1998 
upto date. 

 
2. The respondents on being served raised objection as 

to the maintainability of the suit. The learned trial Judge after 
hearing the parties rejected the plaint, vide order dated 31.10.2002, 
mainly on the ground that the form of suit was not proper and that 
the suit for rendition of account was the proper remedy in the 
circumstances of the case. 

 
3. The appellants preferred an appeal in the Court of 

the learned District Judge on 3.1.2003 which was, however, 
entertained  and admitted to regular hearing on the same date. 
Later on when the respondents raised objection about its 
competency on account of pecuniary jurisdiction, it was returned 
by the learned District Judge, vide order dated 7.5.2003, hence this 
appeal. 

 
4. It was argued by the learned counsel for the 

appellants that where the appellants pursued his remedy with all 
the diligence at his beck and call in a wrong forum any delay so 
consumed in such forum may well be condoned under sections 5 
and 14 of the Limitation Act when the order sought to be 
impugned is  illegal on the face of it. 
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5. As against that, the learned counsel appearing on 
behalf of the respondents argued that filing or prosecution of 
appeal in a wrong forum even in good faith or on account of 
mistaken advice of counsel does not furnish a justification for 
condonation of delay, therefore, the appeal being hopelessly time 
barred is liable to be dismissed. The learned counsel to support his 
contention placed reliance on the cases of Bashir 
Ahmad..Vs..Muhammad Sharif and 4 others (PLD 2001 Supreme 
Court 228),  Mst.Khadija Begum and 2 others..Vs..Mst.Yasmeen 
and 4 iothers (PLD 2001 Supreme Court 355) and Sheikh 
Muhammad Saleem..Vs..Faiz Ahmad (PLD 2003 Supreme Court 
628). The learned counsel, however, could not defend the 
impugned order on merits. 

 
6. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties.  
 
7. A perusal of the plaint reveals that the appellants in 

their suit have claimed a specific amount as their share, as well as 
monthly income thereof, in the business left by their propositus. 
The averments made in the plaint clearly suggest that a serious 
triable issue has been raised by the appellants which cannot be 
decided without regular proceedings that too before the submission 
of written statement, therefore, there was hardly any need or 
justification for the learned trial Court to short-circuit the matter by 
proceeding with such an indecent and un-called   for haste. 

 
8. Now the question which crops up for our 

consideration  is whether the appellants pursued their remedy in 
good faith and  with due diligence in a wrong forum and as such 
the time consumed therein is liable to be condoned? We will 
answer this question in the affirmative as according to the record, 
the appellants soon after the announcement of the order applied for 
its attested copy and after getting it filed an appeal in the Court of 
the learned District Judge. The relevant order-sheets of the learned 
District  Judge also indicate that the appellants have been pursuing 
their appeal in the said forum with due diligence. The moment it 
transpired that it was filed in a wrong forum, they asked for its 
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return and soon thereafter presented it before this Court. There is 
nothing on the record of this Court as could give an indication that 
the appellants acted with negligence, therefore, we will not 
subscribe to the argument  of the learned counsel for the 
respondents that filing or prosecution of appeal in a wrong forum 
even in good faith or on account of mistaken advice  of counsel 
does not furnish a justification for condonation of delay.  
     

9. In the case of Sherin and 4 others..Vs..Fazal 
Muhammad and 4 others (1995 SCMR 584), a Bench of the 
Hon’ble Supreme Court consisting of 3 Hon’ble Judges while 
dealing with a similar aspect held as under:- 

 
“4. The appellants’ case is that they entrusted 

the case to their learned counsel, who after completion 
of the file, instituted the same in the Court of the 
learned District Judge; that the appellants themselves 
were not posted with the knowledge of the provisions 
of law as to the pecuniary jurisdiction of the District 
Judge to entertain the appeal, and they wholly 
depended on their counsel. The delay has been thus, 
sought to be excused on the plea that the appeal was 
instituted in the District Court on the mistaken advice 
of the counsel. In order to plead that the latter was not 
negligent, lit has been asserted that the value of the 
suit for the purposes of the court-fee and jurisdiction 
was neither incorporated in the decree sheet nor 
explicity shown in the judgment of the trial Court. 
Conversely, the learned counsel for the respondents 
has dubbed it a case of gross negligence on the part of 
the appellants and their counsel, and added that the 
mistaken advice of the counsel cannot furnish a good 
ground for condonation of delay. 

 
5.  Diligence is a state of human conduct. 

What should be the standard for assessing the 
behaviour of an appellant to style him as diligent. 
Because of fluidity of the notion of diligence, it is 
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difficult to set up a precise yardstick. Whether or not 
litigant has acted diligently and with care, would differ 
from case to case. Speaking broadly, a person may be 
said to have acted diligently, when he has informed 
himself of all relevant factors, taken all obvious steps 
and precautions, characterized by a degree of effort, as 
in a given situation, a reasonable person would do. 
But, the epithet of “reasonable”, opens wide the 
measure of application of this yardstick, on the factual 
plane, for the word “reasonable” is not susceptible of 
any precise definition. Etymologically, it signifies 
according to reason, which expression itself is open to 
difference of opinion. Whether or not a person has 
acted diligently, in ultimate analysis, would depend on 
the circumstances of each case and cannot be 
determined on the foundation of any judicial 
syllogism. 

 
6.  The criterion of “due diligence” for 

enlargement of time is prescribed by section 14 of the 
Limitation Act, which upon its terms applies only to 
the suits and applications and not to the appeals. On 
the other hand section 5 is applicable  to the appeals 
but it does not apply to suits. The question of  
condonation of delay, therefore, has to be examined on 
the basis of section 5 and not section q14 of the 
Limitation Act. ;Not unoften, while examining the 
question of condonnation of delay, in filing the appeal, 
the Courts have been invoking the principles 
underlying section 14 of the Act. The High Court has 
declined to condone the delay entirely on the touch 
stone of section 14. It is, however, to be remembered 
that expression “due diligence” and “good faith” 
appearing in section 14 do not figure in section 5. The 
condition prescribed in the latter section for its 
applicability is “sufficient cause” but what is sufficient 
cause is not capable of connotation, with exactitude 
and would differ from case to case. We ;may observe 
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that filing of appeal in a wrong Court on account of 
mistaken advice tendered by the counsel canvassed on 
behalf of the  appellants  for condonatin of delay by 
itself would not attract section 5 but when the litigant 
and the counsel have acted with due care and caution 
and their conduct does not smack of negligence, the 
institution of the appeal in the wrong forum may 
constitute a “sufficient cause” within the meaning of 
section 5 for condonation of the delay.” 

  
10. Assuming for a while that the appellants did not act 

with due diligence by prosecuting their remedy in a wrong forum, 
none-the-less, they, before it was too late, could be put on the right 
track by the learned District  Judge, the day the memorandum of 
appeal was presented before him. This is what preliminary hearing 
stands for. In any case when it was entertained and even admitted 
by the learned Judge without adverting to its competency on 
account of his pecuniary jurisdiction, all the time so consumed 
from its entertainment to its return in his Court, cannot be debited 
in the account of the appellants, and thus they cannot be allowed to 
suffer for the act of the Court. Had it been returned on the first date 
of hearing the appellants could have presented it in this Court well 
within time. Since the time was consumed  due to the act of the 
Court, it will certainly constitute a sufficient cause for condonation 
of delay as according to the principle enshrined in the maxim actus  
curiae neminem gravabit, ‘an act of the Court’ shall prejudice 
none.                          

 
11. This aspect of the case too was highlighted by the 

learned Judges of the Supreme Court in the case of in the case of 
Sherin and 4 others..Vs..Fazal Mehmood and 4 others (supra) in 
the following paragraphs which are also referred for the facility of 
reference  which read as follows:- 

 
“ We feel that omission on the part of learned 

District Judge to take timely action is the major cause 
of refilling of the appeal by the appellants, in the High 
Court, out of time. They have been the victim of the 
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act of the Court which furnishes “sufficient cause” 
under section 5 of the Limitation Act, for condonation 
of delay. The fact that after receiving the 
memorandum of appeal from the District Court, some 
time was consumed by the appellants, in presenting it 
to the High Court, in the circumstances of the case is 
inconsequential. We are, therefore, inclined to 
condone the delay in presenting the memorandum of 
appeal to the High Court.” 

 
12. While dealing with an act of the Court the Privy 

Council  in the case of Jai Berhrm..v..Kedar Nath (AIR 1922 P.C. 
269) made the following observation:- 

 
“One of the first and highest duties of all 

Courts is to take care that the act of the Court does not 
cause injury to any of the suitors and when the 
expression ‘ the act of the Court’, is used, it does not 
mean merely the act of the <Primary Court, or of any 
intermediate Court of Appeal, but the act of the Court 
as a whole from the lowest Court which entertains 
jurisdiction over the matter up to the highest Court 
which fin ally disposes of the case.” 

 
13. In the case of P.M.Amer..Vs..Qabool Muhammad 

Shah and 4 others (1999 SCMR 1049), the Hon’ble Supreme Court 
despite holding that section 14 of the Limitation Act, does not 
apply to the proceedings in appeal held that in appropriate cases 
principle underlying the said provision could be taken into 
consideration while condoning the delay in filing appeal under 
section 5 of the Limitation Act.          

 
14. In the case of Syed Haji  Abdul Wahid and 

another..vs.. Syed Sirjuddin (1998 SCMR 2296), another Bench of 
the Hon’ble Supreme Court consisting of 3 Hon’ble Judges by 
approving the judgment rendered in the case of Sherin and 4 
others..Vs..Fazal Mehmood and 4 others (supra) held as under:- 
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“ From the preceding discussion, it emerges 
that the ratio decidendi in Abdul Ghani v. Ghulam 
Sarwar has been followed consistently. No doubt 
Abdul Ghani’s case laid down that an advice given 
by the counsel against a clear provision of law would 
amount to gross negligence on the part of counsel 
and any action taken on such advice would not entitle 
the party to seek condonation of delay on the ground 
that he bonafidely acted on that advice, but the above 
rule laid down in Abdul Ghani’s case did not exclude 
from its purview condonation of delay by the Court 
under section 5 of the Limitation Act in a case where 
the appellant is able to establish that he acted in good 
faith in pursuing his appeal before the wrong Court, 
as is evident from the above quoted passage from 
Abdul Ghani’s case. Therefore, notwithstanding, the 
fact that section 14 of the Limitation Act, in terms 
does not apply to proceedings of an appeal, if the 
appellant is able to establish that he followed the 
remedy before a wrong forum in good faith, the 
Court may condone such delay in filing of the appeal 
treating it as “sufficient cause” in such cases would 
depend on the facts and  circumstances of each case”. 

 
15.  In the case of Karachi Electric Supply Corporation 

Ltd..Vs..Lawari and 4 others (PLD 2000 Supreme Court 94), the 
Hon’ble Supreme Court  after dealing with the expression 
sufficient cause, due diligence, good faith and act of the Court held 
as under:- 

“In the aforesaid admitted facts and 
circumstances, we are of the view that it is not a case 
where the appeal had been filed by the appellant 
before the District Judge only on account of mistaken 
advice of the counsel. Here the act and conduct of the 
District Judge and its office in entertaining the appeals 
on both occasions i.e. in the earlier round when the 
appeal was filed by the respondents and then when the 
appeal was filed by the appellant and District Judge 
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deciding the appeals on both occasions on merits and 
not noting or raising the question of maintainability, 
and respondents’ conduct on both occasions, are also 
factors which led the appellant in filing the appeal 
before the District Judge and pursuing the same there. 
In our view taking all the above, facts and 
circumstances together, a case of sufficient cause as 
required in section 5 of the Limitation Act had been 
made out and the appeal filed; by the appellant before 
the High Court was not liable to be rejected on the 
ground of limitation.” 

 
16. As we have already held that the appellants pursued 

their remedy in a wrong forum in good faith and with due diligence 
the judgments cited at the bar by the learned counsel for the 
respondents will not have any relevance to the case in hand as in 
those cases the element of  good faith or due diligence in 
prosecuting the remedy in a wrong forum  was completely absent. 

 
17. Having thus viewed in this background and in the 

light of the dictums referred to above, we are convinced that a case 
for condonation of delay is made out.  

 
18. For the reasons discussed above, we allow this 

appeal alongwith the C.M. set aside the impugned order and send 
the case back to the learned trial Court for decision afresh in 
accordance with law. 

 
19. While parting with this judgment we will direct the 

Registrar of this Court to circulate  a copy of this judgment  to all 
the Courts of the learned District and Additional District Judges 
and the Clerks of Court with the remarks that they should before  
entertaining  any appeal ensure that it is within their pecuniary 
jurisdiction.  
 
Dated:15.4.2004.      J U D G E 
 

       J U D G E
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M/S Colony Sarhad Textile --- Appellant/Petitioner (s) 

 

Versus 

National Bank of Pakistan --- Respondent (s) 
 

JUDGMENT 

FAO. No. 49/2004   Date of hearing 13.05.2004 

 
EJAZ AFZAL KHAN J.- A decree for a sum of 

Rs.44,95,96,703.23 was passed against M/S Colony Sarhad Textile 
Mills Limited, appellant herein, vide judgment dated 21.2.2000 by 
the learned Banking Court Peshawar. An appeal was preferred 
against the said judgment but it was dismissed by this Court, vide 
judgment dated 4.7.2003. On revival of the execution proceedings 
which was pending all along, the Registrar of this Court was 
directed to proceed with the auction of the pledged goods as 
directed, vide order dated 5.6.2000. The appellant moved a Civil 
Misc: application before the Banking Court for the suspension of 
the execution proceedings and the order mentioned above. The 
petition was dismissed, vide order dated 19.9.2003. Though  an 
appeal was preferred against the order but it was dismissed by this 
Court vide judgment dated 15.10.2003. The appellant then moved 
an objection petition before the learned Banking Court for seeking 
annulment of the auction of goods taking place on 18.10.2002 
under the aegis of the Registrar of this Court. When the said  
objection petition was dismissed, vide order dated 1.12.2003, the 
appellant once again filed yet another appeal in this Court which 
was, however, allowed, vide judgment dated 19.2.2004 and thus 
the order dated 1.12.2003 was set aside and the case was sent back 
to the learned trial Court with the direction that the appellant be 
allowed to participate in private negotiation in between the decree 
holder and auction purchaser. The learned Banking Judge pursuant 
to the order dated 19.2.2004 passed by this Court in FAO No.123 
of 2003, directed the parties to attend the CIRC office on 5th, 6th 
and 7th April, 2004 for settlement. The appellant attended the 
office of the CIRC and participated in the proceedings with certain 
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reservations. When at the closure of the proceedings, the bid of 
4,46,00,000/- was declared to be the highest one, the appellant 
offered to match it but conditioned its payment with the provisions 
contained in BPD Circular No.29 issued on 15.10.2002 by the 
State Bank of Pakistan. When the learned trial Court termed these 
conditions as an effort to thwart  the execution of the decree and 
rejected the objection petition, the appellant preferred the instant 
appeal. 

 
2. It was argued by the learned counsel for the appellant 

that status of CIRC is that of assignee or transferee  of the decree, 
therefore, it has to be treated as such in terms of the C.P.C. The 
learned counsel by referring to the provisions of section 18(5) of 
Banking Companies (Recovery of Loans, Advances, Credits and 
Finances), Act, 1997 argued that the Court executing the decree 
shall before  concluding the sale give an opportunity to  the 
judgment debtor to purchase the property at a matching price and 
that the learned  Court failed to exercise jurisdiction vested by not 
doing the needful. The learned counsel next argued that by 
matching the highest bid and conditioning its payment with the 
provisions of the Circular is by no means repugnant to the relevant 
law as the circular issued by the State Bank of Pakistan being the 
product of a delegated legislation has the force of law. The learned 
counsel to support his contention placed reliance on the case of 
United Bank Ltd..Vs..Messr Azmat Textile Mills Limitted (2002 
CLD Karachi 542). The learned counsel concluded his argument 
by submitting that the stock from the premises of the judgment 
debtor cannot be removed without the payment of sales tax. 

 
3. As against that, the learned counsel appearing on 

behalf of the CIRC , respondent No.2 herein, argued that the CIRC 
being a Corporation is not a Banking Company, therefore, the 
circular No.29 cannot regulate its business. The learned counsel 
next agued that since a judgment debtor in view of section 10 (2) 
of Non-Performing Assets And Rehabilitation of Industrial 
Undertakings (Legal Proceedings) Ordinance, 2000, on being 
given an opportunity to match the highest bid has to make payment 
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within 30 days, no other mode in derogation of this provision shall 
be permissible.  

 
4. The learned counsel appearing on behalf of the auction 

purchaser argued that where the pledged stock has since been lifted 
by the auction purchaser in the absence of any restraint order it will 
not be proper to pass an order creating  irretrievable  situation  that 
too without directing the appellant to deposit the decretal amount. 
The learned counsel while responding to the argument of the 
learned counsel for the appellant as to the payment of sale tax 
argued that the matter in this behalf is pending in the Court below, 
therefore, it will not be in the fitness of things to advert to this 
aspect of the case while deciding the instant appeal.  

 
5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
6. There is no cavil with the proposition that if and when 

a decree is passed the Court executing the decree before 
concluding the sale, is bound to give an opportunity to the 
judgment debtor to purchase the property at a matching price. The 
relevant order of the learned Banking Court reveals  that the 
appellant was given an opportunity to match the highest bid.  

 
7. Now the question is whether the satisfaction of the 

decree is to be made in accordance with section 18 of the Banking 
Companies (Recovery of loan, Advances, Credits and Finances) 
Act, 1997, (Act No.XV of 1997) hereinafter called the Act or in 
accordance with the provisions of Non-Performing Assets and 
Rehabilitation Industrial Undertaking (Legal Proceedings) 
Ordinance, 2000 (Ordinance LVIII of 2000), hereinafter called the 
Ordinance or in accordance with the Circular referred to above.  

 
8. Before we answer the question it is worthwhile to refer 

to the relevant provisions of the Act, Ordinance and Circular. 
 
9. First of all we will refer to section 18 of the Act which 

reads as under:- 
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 18. Execution of Decree.-(1)……………… 
 
 Provided:…………………………………. 
 (2)……………………………………….. 
 (3)………………………………………… 
 (4)………………………………………… 

 (5) Where a banking company wishes to sell 
a property by inviting sealed tenders, it shall invite 
offers through advertisements in one English and one 
Urdu newspaper which are circulated widely in the city 
in which the sale is to take place giving not less than 
thirty days time for submitting offers. The sealed 
tenders shall be opened in the presence of the tenders 
or their representatives or such of them as attend; 

 
Provided that before concluding the sale the 

judgment debtor shall be given an opportunity to 
purchase the property at a matching price to be paid in 
cash within a period of thirty days.” 

 
10. Section 10 (2) of the Ordinance runs as under:- 

 
Execution of decree, and sale of assets of the 

obligor.- 
 (1)………………………………………………….. 

 (2) On the passing of the order for the 
execution of the decree under subsection (1), the decree 
holder shall give an opportunity to the judgment debtor 
to satisfy the decree in cash within a period of thirty 
days. 

 
11. Relevant clause of the Circular is also reproduced 

which reads as under:- 
 

 ”12. The settlement in above categories shall 
be made only on the basis of cash recovery. The 
borrower has to make a least 10% cash down 
payment of settled amount at the time of signing of 
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agreement and remaining amount may be paid in 
installments at least on quarterly basis within a 
maximum period of 3 years from the date of signing 
of agreement . Under the above arrangements the 
borrower will only be eligible for write-off after 
repayment of entire agreed amount. In case of non-
adherence of terms of agreement, the borrower will 
not be eligible for any concession.” 

 
12. The above quoted provisions of the Act provide that 

before the conclusion of sale the judgment debtor shall be given an 
opportunity to purchase the property at matching price to be paid 
within a period of 30 days. The provisions of the Ordinance also 
provide the same period  though it is phrased a bit differently. Thus 
there can be no two opinions that on being given an opportunity a 
judgment debtor shall have to satisfy the decree in cash within a 
period of 30 days. 

 
13. Though the relevant clause of the Circular 

envisages a different mode for satisfaction of decree but, it, to say 
the least,  cannot over-ride the express provisions of the Act and 
the Ordinance firstly because none of its clauses is preceded by a 
non-obstante clause and secondly because this circular being 
addressed to the Chief Executive of the Banks and  NBFIs will not 
be applicable to CIRC as according to section 19  of Corporate and 
Industrial Restructuring Corporation Ordinance, 2000 ( Ordinance 
L of 2000), CIRC cannot not be deemed to be engaged in the 
business of Banking for the purposes of  Companies Ordinance  
1962 (LVILI of 1962) or for the purposes of  the State Bank of 
Pakistan Act, 1956 (Act XXXII of 1956). When the circular is not 
applicable to CIRC, the satisfaction of the decree has to be made in 
accordance with the provisions of the Act or Ordinance, therefore, 
the contention of the learned counsel for the appellant is  totally 
devoid of force and thus the judgment cited by him at the bar  has 
no relevance to the case in hand. 

 
14. The argument with regard to the payment of sale tax 

need not be made subject matter of dispute in this  appeal when the 
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matter in this behalf is pending in the forum below and no final 
order has so far been passed.  

 
15. Apart from this, when the pledged stock has since 

been lifted as admitted by the appellant, we will not like to step in 
to create a situation which is irretrievable altogether. 

 
16. When seen in this context, we do not think, the 

learned counsel for the appellant has succeeded in making out a 
case to justify interference with the impugned order. 

 
17. For the reasons discussed above, this appeal being 

without merit is dismissed in limine alongwith the C.M. 
 
 

Dated:13.5.2004.     CHIEF JUSTICE. 
 

          J U D G E.
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Arbab Nazir --- Appellant/Petitioner (s) 
 

Versus 

Malakand Fiat --- Respondent (s) 

 

JUDGMENT 

FAO. No. 103/2000   Date of hearing 04.06.2004 

 
EJAZ AFZAL KHAN J.- Arbab Nazir, appellant, in FAO 

No.103 of 2003 and petitioner in C.R.No.139 of 2004, henceforth 
called appellant has questioned the orders dated 23.6.2003 and 
20.1.2004 of the learned Aa’la Illaqa Qazi, whereby he declined to 
return and reject the plaint under Order-VII Rule 10 and 11 of the 
C.P.C. respectively.  

 
2. As both the matters arise out of the same case, they 

are disposed of by this single judgment. 
 
3. It was argued by the learned counsel for the 

appellant that where the appellant neither resides within the 
territorial jurisdiction of the Court at Malakand nor the cause of 
action has arisen therein, the learned trial Court has no jurisdiction 
to entertain, hear and adjudicate upon the case in hand, therefore, 
the order refusing to return the plaint, is liable to be set aside. He 
next argued that where the plaint appears to be motivated and the 
allegations made therein evince nothing but frivolity on their face, 
it is liable to rejection under Order-VII Rule 11 of the C.P.C., 
therefore, the order refusing its return will amount to failure of 
exercise of jurisdiction vested. 

 
4. As against that, respondent No.1 appearing in 

person argued that where the cause of action has taken place within 
the territorial jurisdiction of the learned trial Court at Malakand 
and  the averments made in the plaint prima facie raise triable 
issues, the learned trial Court has acted perfectly in accordance 
with law by refusing to return  and reject it. 
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5. We have gone through the record carefully and 
considered the submissions of the learned counsel for the parties. 

 
6. A perusal of the plaint filed by the respondent 

reveals that the respondent by stating jurisdictional facts has 
specifically averred as to the accrual of cause of action within the 
territorial jurisdiction of the trial Court. Similarly the averments 
made therein reveal that he has raised certain triable issues which 
cannot be summarily turned down as false or frivolous at this 
stage. Since the question as to the cause of action itself or accrual 
thereof within the territorial jurisdiction of the learned trial Court 
cannot be decided without recording evidence, we do not think, 
that the impugned orders of the learned trial Court can, in any way, 
be held against law. It appears that the learned Court after due 
consideration of the averments made in the plaint as to cause of 
action and its accrual within its territorial jurisdiction has rightly 
refused to return and reject the plaint. 

 
7. Quite apart from this, as there is no factual or legal 

error much less jurisdictional in the impugned orders, we do not 
feel inclined to interfere therewith. 

 
8. For the reasons discussed above, the appeal as well 

the revision petition being without substance are dismissed. 
 
 

Announced on:          J U D G E 
Dated 04.06.2004       

       J U D G E
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Muhammad Zaman --- Appellant/Petitioner (s) 
 

Versus 

Shah Hussain Khan --- Respondent (s) 

 

JUDGMENT 

FAO. No. 51/2004   Date of hearing 29.11.2004 

 
 EJAZ AFZAL KHAN J.-   The appellants through 

the instant appeal have questioned the order dated 21.4.2004 of the 
learned Addl District Judge Swabi, whereby he returned their 
appeal for its presentation in the proper forum. 

 
2. Before the learned counsel appearing on behalf of 

the appellants addressed any argument with regard to the merits of 
the case, the learned counsel appearing on behalf of the respondent 
argued that when the appellants were placed ex-parte on 29.5.2002 
and ex-parate decreed was passed against them on 15.10.2002, 
their application for setting it aside filed on 14.5.2003 being barred 
by the law of Limitation was rightly dismissed by the learned trial 
Court, vide his order dated 17.9.2003 as the period for setting aside 
an ex-parte decree being covered by article 164 of the Limitation 
Act is 30 days. The learned counsel to support his contention 
placed reliance on the cases of  Inayatullah Khan..Vs.. Haji 
Muhammad Ayaz Khan and 8 others ( PLD 1988 Peshawar 33), 
Attaur Rehman Baig and 2 others..Vs..Barey Khan ( PLD 1998 
Peshawar 43), Muhammad Saleem and others..Vs.. Mukhtiar 
Ahmad (1996 SCMR 596). The learned counsel by taking  
exception  to the competency of this appeal, next urged that it too 
being barred by the law  of Limitation for having been filed after 
the expiration of 90 days is liable to be dismissed notwithstanding 
its pendency in a wrong forum for more than 6 months as wrong 
advice of counsel will not entitle him to condonation of delay. The 
learned counsel to support  his contention placed reliance on the 
cases of Mst. Bakht Bano..Vs..Mst. Jamila alias Afsar Jan and 
others (PLJ 1981 Supreme Court 800), Ghulam Muhammad and 
others..Vs.. Amir Nawab Khan and others (1989 SCMR  74), 
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Manzoor Hussain and 2 others..Vs..Muhammasd Ali and another 
(1989 SCMR  1498), Raj Muhammad..Vs..Mst. Chan Bibi and 
others (1984 SCMR  1068) and Mehtab Khan and others..Vs..Fazi 
Muhammad (PLD 2003 Peshawar 46). 

 
3. As against that, the learned counsel appearing on 

behalf of the appellants argued that though one of the appellants 
after  being served appeared and subsequently absented himself in 
the Court, none-the-less, article 164 will not have application in the 
instant case as neither he nor the remaining appellants had any 
knowledge about the date on which the ex-parte decree was passed 
against them, their application being cove red by article 181 of the 
Limitation Act was well within time. The learned counsel to 
support his contention placed reliance on the cases of Messrs 
Rehman Weaving  Factory (Regd.) Bahawalnagar..Vs..Punjab 
Small Induesties Corporation Lahore (PLD 1981 SC 21), Fayyaz 
Rasool..Vs..Government of NWFP through Secretary, Physical 
LPlanning and Housing  Department Peshawar and 5 others (2001 
CLC Peshawar 1976) and Farzand Khan Naqvi..Vs.. Muhammad 
Din through legal heirs and others ( 2004 SC 4000). 

 
4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. The record reveals that besides one of the appellants 

who appeared on a date of hearing in the trial Court and 
subsequently absented himself, no other appellant was served, 
therefore, the time for filing an application for setting aside the ex-
parte decree will not run from the date they were placed ex-parte 
but from the one when they came to know about it. Similarly when 
none of the appellants had any knowledge about the date of 
passing the ex-parte decree, the provision of law regulating the 
period of limitation for setting aside an ex-parte decree would be 
article 181 and not article 164. In the case of M/S Messrs Rehman 
Weaving Factory (Regd) Bahawalnagar..Vs..Punjab Small 
Industries Corpopration Lahore (supra), the Hon’ble Supreme 
Court after analyzing the rationale behind these two provisions of 
law held as under:-  
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“If Order IX, rule 13 applies to ex parte decree 

passed under clause 9(a) of rule 6 (1) thereof and also by 
reference to similar decree passed under Order XVII Rule 
2, and if the language used in Article 164 is relatable to rule 
6 (1) (a) and first part of Order IX, rule 13, which caters for 
situation arising out of rule 6 (1) (a), i.e, when ‘summons, 
laws not duly served; when it would be logical to assume 
that Article 164 relates to the ex parte decree passed under 
Rule 6(1) (a) on the first hearing and not to an ex parte 
decree passed on the adjourned hearing  under Order XVII, 
rule 2. If a ‘notice’ which was required by natural justice or 
by law to be served on a defendant to afford him an 
opportunity for appearance on an adjourned hearing and it 
was not duly served on him, then his case would lnot be 
governed by Article 164, because it would lnot be a case of 
first hearing for which ‘summons’ was to be issued. This 
interpretation of Article would also permit a judicious 
interactions of first and third columns thereof; in that, it 
would govern only those applications which seek the 
setting aside of that ex parte decree which has been passed 
after the service ( or non-service) of the ‘summons’ issued 
for the first hearing visualized under Order IX, rule 6(1)(a). 
The word ‘summons’ is not only the key to the 
interpretation of third column, but it will also govern the 
entire article. When any cause is shown for non-appearance 
at the first hearing whether non-service of ‘summons’ or 
any other sufficient cause, e.g. an accident on the way, an 
act of God or act of State beyond human control, only 
Article 164 would apply and limitation would commence 
from the date of the knowledge of the decree, when the 
‘summons’ was not duly served; otherwise from the date of 
the decree. And the remaining cases, other than those of 
first hearing, would not be governed by Artic le 164.”  

 
 It therefore, follows that the application of the appellants 

being covered by article 181 was well within time. The judgments 
cited at the bar by the learned counsel for the respondent having 
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distinguishable facts and features both on legal as well as factual 
plain have thus no relevance to the instant case. 

 
6. With regard to the second point urged by the 

learned counsel for the respondent, suffice it to say that where a 
clerk of Court or for that matter the learned Addl District Judge 
entertained the appeal filed by the appellants without seeing that it 
being well beyond his pecuniary jurisdiction could not have been 
entertained it being an act of the Court clear and simple cannot be 
construed to the detriment of the appellants in view of the principle 
enshrined in the maxim  actus curiae neminem gravabit which 
provides that an act of the Court prejudices none, therefore, it shall 
not be in consonance with the well recognized principles of the law 
and natural justice to dismiss such appeal when two very important 
functionaries  of the Court concerned with the administration of 
justice proceeded with the case  for more than 6 months with their 
eyes and minds closed. This aspect of the case was beautifully 
elucidated in the case of  Sherin and 4 others..Vs.. Fazal 
Muhammad and 4 others (1995 SCMR 584) as under:-  

   
“4. The appellants’ case is that they entrusted 

the case to their learned counsel, who after completion 
of the file, instituted the same in the Court of the 
learned District Judge; that the appellants themselves 
were not posted with the knowledge of the provisions 
of law as to the pecuniary jurisdiction of the District 
Judge to entertain the appeal, and they wholly 
depended on their counsel. The delay has been thus, 
sought to be excused on the plea that the appeal was 
instituted in the District Court on the mistaken advice 
of the counsel. In order to plead that the latter was not 
negligent, lit has been asserted that the value of the 
suit for the purposes of the court-fee and jurisdiction 
was neither incorporated in the decree sheet nor 
explicity shown in the judgment of the trial Court. 
Conversely, the learned counsel for the respondents 
has dubbed it a case of gross negligence on the part of 
the appellants and their counsel, and added that the 
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mistaken advice of the counsel cannot furnish a good 
ground for condonation of delay. 

 
5.  Diligence is a state of human conduct. What should be 

the standard for assessing the behaviour of an appellant to style 
him as diligent. Because of fluidity of the notion of diligence, it is 
difficult to set up a precise yardstick. Whether or not litigant has 
acted diligently and with care, would differ from case to case. 
Speaking broadly, a person may be said to have acted diligently, 
when he has informed himself of all relevant factors, taken all 
obvious steps and precautions, characterized by a degree of effort, 
as in a given situation, a reasonable person would do. But, the 
epithet of “reasonable”, opens wide the measure of application of 
this yardstick, on the factual plane, for the word “reasonable” is 
not susceptible of any precise definition. Etymologically, it 
signifies according to reason, which expression itself is open to 
difference of opinion. Whether or not a person has acted diligently, 
in ultimate analysis, would depend on the circumstances of each 
case and cannot be determined on the foundation of any judicial 
syllogism. 

 
6. The criterion of “due diligence” for enlargement of 

time is prescribed by section 14 of the Limitation Act, which upon 
its terms applies only to the suits and applications and not to the 
appeals. On the other hand section 5 is applicable  to the appeals 
but it does not apply to suits. The question of  condonation of 
delay, therefore, has to be examined on the basis of section 5 and 
not section q14 of the Limitation Act. Not unoften, while 
examining the question of condonnation of delay, in filing the 
appeal, the Courts have been invoking the principles underlying 
section 14 of the Act. The High Court has declined to condone the 
delay entirely on the touch stone of section 14. It is, however, to be 
remembered that expression “due diligence” and “good faith” 
appearing in section 14 do not figure in section 5. The condition 
prescribed in the latter section for its applicability is “sufficient 
cause” but what is sufficient cause is not capable of connotation, 
with exactitude and would differ from case to case. We ;may 
observe that filing of appeal in a wrong Court on account of 
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mistaken advice tendered by the counsel canvassed on behalf of 
the  appellants  for condonatin of delay by itself would not attract 
section 5 but when the litigant and the counsel have acted with due 
care and caution and their conduct does not smack of negligence, 
the institution of the appeal in the wrong forum may constitute a 
“sufficient cause” within the meaning of section 5 for condonation 
of the delay.” 

 
7. This Court while respectfully following the above 

mentioned judgment in the case of (Mst. Bas Khana 
etc…Vs..Muhammad Raees Khan etc.) in F.A.O. No. 75 of 2003 
decided on 15.4.2004 held as under :- 

 
“ Assuming for a while that the appellants did 

not act with due diligence by prosecuting their remedy 
in a wrong forum, none-the-less,  they, before it was 
too late, could be put on the right track by the learned 
District Judge, the day the memorandum of appeal was 
presented before him. This is what preliminary hearing 
stands for. In any case when it was entertained and 
even admi8tted by the learned Judge without adverting 
to its competency on account of his pecuniary 
jurisdiction, all the time so consumed from its 
entertainment to its return in his Court, cannot be 
debited in the account of the appellants, and thus they 
cannot be allowed to suffer for the act of the Court. 
Had it been returned on the first date of hearing the 
appellants could have presented it in this Court well 
within time. Since the time was consumed due to the 
act of the Court, it will certainly constitute a sufficient 
cause for condonation of delay as according to the 
principle enshrined in the maxim actus curiae 
neminem gravabit, ‘an act of the Court’ shall prejudice 
none.” 

   
8. When considered in this background, I do not feel 

inclined to maintain the impugned order, moreso when a decree to 
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the tune of Rs. 12,00,000/- (Rs. Twelve lacs) has been passed 
against the appellants without giving them the option of hearing. 

 
9.  For the reasons discussed above, this petition is 

allowed alongwith the C.M., the impugned orders  of the learned 
trial Court are set aside and the case is sent back thereto for 
decision afresh after giving the parties an opportunity to submit 
their written statement and adduce evidence at the costs of 
Rs.1000/- (Rs. One thousand). The parties are directed to appear in 
the Court of the learned trial Judge on 20.12.2004. 

 
Dated:29.11.2004       J U D G E
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Mst. Zubaida Khatoon --- Appellant/Petitioner (s) 
 

Versus 

Toorlalai Muhammad --- Respondent (s) 

 

JUDGMENT 

FAO. No. 97/2002   Date of hearing 25.02.2005 

 
 

EJAZ AFZAL KHAN J.-    Mst. Zubaida Khatoon and 4 
others appellants in  F.A.Os.Nos.97 to 102 of 2002, whose 
applications for ejectment of the respondents therein on the 
grounds of default and subletting have been dismissed by the 
learned Additional Controller of Rent Cantonment, vide order 
dated 7.3.2002 have filed these appeals. 

 
2. As in all these appeals common questions of law 

and fact are involved, they are disposed of by this single judgment. 
 
3. It was argued by the learned counsel for the 

appellants  that where subletting as well  as default in paying rent 
on the part of the respondents was proved on the record, the 
learned Addl Rent Controller was bound to accept  applications of 
the appellants for ejectment. The learned counsel to support his 
contention placed reliance on the case Fazal Ahmad Khan 
Saleemi..Vs..Mrs. Anwar Iqbal (1987 CLC 1638), Abdul 
Qadeer..Vs..Haji Muhammad Ismail ( 2000 MLD 382), Mst. 
Maqsood Begum..Vs..Hamid Mahmood Butt (1999 CLC Lahore 
39 ), Allah Din..Vs..Habib (PLD 1982 SC 465), Masroor Hasan 
and another..Vs..Abbas Ali Khan (1981 CLC Karachi 669) and Sh. 
Muhammad Saleem..Vs..Messrs Obey Rai Co-Operative Sports 
Ltd and 4 others (1992 CLC Lahore 286). The learned counsel next 
urged that where the respondents failed to deposit rent in 
accordance with the direction of the court, their defence was to be 
struck off and that the learned Addl Rent Controller by dismissing 
the applications of the appellants for non-prosecution moved in 
this behalf acted against the mandatory provisions of section 17 (9) 
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of the Cantonment Rent Restriction Act ( XI of 1963). The learned 
counsel by concluding his arguments submitted that since the 
orders of the learned Addl Controller dismissing the applications 
of the appellants for striking off defence of the respondents being 
interlocutory was not appealable  in view of the provisions 
contained in section 24 (4) of the Act, it can well be challenged 
under section 105 of the C.P.C. in appeal. 

 
4. As against that, the learned counsel appearing on 

behalf of the respondents argued that the appellants failed to 
produce any convincing evidence to substantiate the plea of default 
as well as subletting, therefore, the impugned finding being free 
from any infirmity is not open to any exception. 

 
5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
6. No doubt as per evidence on the record there has 

been some default in payment of rent on the part of the respondents 
but it was not because they never wanted to pay but because the 
appellants never wanted to receive it. It was in view of their refusal 
that the respondents firstly sent it  through money order and when 
its receipt even through this mode was declined, they deposited it 
in the Bank in the names of the appellants under the order of the 
Controller. When this is the state of affairs, I do not think, the 
respondents can be held defaulter on any count. 

7. The argument that where the respondents failed to 
deposit rent in accordance with the direction of the Court, their 
defence was to be struck off is also without force where the 
appellants despite moving applications in this behalf did not pursue 
them to their logical end and did not prefer appeals against their 
dismissal, therefore, it being a chapter past and closed, could not 
be reopened thereafter. 

 
8. The argument that orders of the Addl Rent 

Controller dismissing the applications of the appellants for striking 
off defence of the respondents being interlocutory in nature were 
not appealable and as such could be challenged in appeal under 
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section 105 of the C.P.C. would have been tenable, had it not been 
repelled by the dictum of the Hon’ble Supreme Court rendered in 
the case of Mrs. Zubaida Begum..Vs..Mrs. S.T. Naqvi (1986 
SCMR 261), wherein it was held that an order of the rent 
Controller passed under section 13 (6) of the West Pakistan Rent 
Restriction Ordinance, 1959 (VI of 1959), a provision in 
paramateria  with section 17 (9) of the Act, refusing to strike off 
tenant’s defence is as much appealable as the one striking off his 
defence. Needless to stress that section 105 of the C.P.C. would 
only be applicable when the orders sought to be impugned there 
under are not appealable. 

 
9. The argument of the learned counsel with regard to 

subletting would also lack force and even foundation, when it has 
been admitted by one of the appellants in his statement recorded in 
the trial Court that the respondents have been in possession of the 
demised premises for last 14/15 years long before the period of the 
alleged default, as it would be a case of estopple clear and simple. 

 
10. Having thus considered in this backdrop, the 

impugned orders of the learned Addl Rent Controller do not appear 
to suffer from any legal or factual error so as to justify interference 
therewith. The judgments cited by the learned counsel for the 
appellants at the bar because of their different and distinguishable 
features are not applicable to the case in hand. 

 
11. For the reasons discussed above, these appeals 

being without substance are dismissed. 
 

Dated:25.2.2005       J U D G E
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Government --- Appellant/Petitioner (s) 
 

Versus 

Malik Naeem --- Respondent (s) 

 

JUDGMENT 

FAO. No. 56/2005       Date of hearing 01.07.2005 

 
EJAZ AFZAL KHAN J.- Appellants in F.A.Os. Nos.56 

and 57 of 2005 have assailed the order dated 5.3.2005 of the 
learned District Judge Kohat, whereby they have been directed to 
deposit payable amount within a period of 4 months. As both of 
them involve a common question of law and fact, they are disposed 
of by this single judgment. 

 
2. The learned Deputy Attorney General appearing on 

behalf of the appellants argued that since the calculation have been 
made by the learned District Judge in the absence of the 
representative of the Department, it would be rather proper that he 
be associated in the process before they are directed to deposit the 
payable amount. 

 
3. Respondents in persons by explaining their plight 

ever since the date of acquisition of their property and recounting 
the rigours they faced in getting what is their due, stated that there 
was nothing wrong with the calculation, therefore, the appeal 
alongwith the C.M. merits out right dismissal. 

 
4. I have gone through the record carefully and 

considered the submissions of the learned Deputy Attorney 
General and the respondents. 

 
5. Though the learned Deputy Attorney General could 

not point out any miscalculation, all the same, in the interest of 
justice and to safeguard the un-necessary drain of national 
exchequer, I would observe that before directing the appellants to 
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deposit the payable amount, it be calculated by the associating the 
representative of the Department in the process. 

 
6. These F.A.Os. alongwith the C.Ms. are thus 

disposed of . 
 

Dated:1.7.2005       J U D G E 
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Abdul Rashid Yousafzai --- Appellant/Petitioner (s) 

 
Versus 

Ghafoor Khan --- Respondent (s) 

 

JUDGMENT 

FAO. No. 278/2005   Date of hearing 25.08.2005 

 
EJAZ AFZAL KHAN J.-  This appeal which should been 

a revision petition as a matter of course and law and converted as 
such, is directed against the order dated 26.5.2005 of the learned 
Civil Judge Swabi, whereby the application of the petitioner for 
temporary injunction was declined. 

 
2. The main grievance of the petitioner was that his 

prayer for temporary prohibitory injunction restraining the 
respondents from disposing of the machinery lying in the disputed 
premises could not have been declined during the pendency of his 
suit for recovery of possession under section 9 of the Specific 
Relief Act and that the learned trial Court by refusing the prayer 
acted against the principles regulating the grant and refusal of 
temporary injunctions. 

 
 3. The learned counsel appearing on behalf of the 

respondents by referring to the machinery and other articles 
mentioned in the list duly signed by him stated at the bar that the 
respondents are not going to dispose them of in any manner, 
therefore, the application of the petitioner being misconceived was 
rightly dismissed. 

 
4. We have gone through the available record and 

considered the submissions of the learned counsel for the parties. 
 
5. Where the learned counsel for the respondents has 

stated at the bar in clear and unambiguous terms that they are not 
going to dispose of the machinery mentioned in the list Ex: C.A. 
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duly signed by him, we have no alternative but to allow this 
petition and pass an order restraining them from disposing them of 
till the decision of the case.  

 
6. For the reasons discussed above, this petition 

alongwith the C.M. is disposed of. 
 
 

Dated:25.8.2005       J U  D G E 
 
      J U D G E 
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Major General (Retd.) FAZLE GHAFOOR---Appellant 

Versus 

TOTAL PARCO PAKISTAN LTD. and another---Respondents 

JUDGMENT 

 F.A.O. No. 23 of 2008        Decided on 2nd July, 2009 
(2009 M L D 1396 Peshawar) 

 Arbitration Act (X of 1940)--- 

Ejaz Afzal Khan and Jehan Zaib Rahim, JJ ----Ss. 2(c), 
17, 31, 34.& 39---Civil Procedure Code (V of 1908), O.VII, R.10--
-Arbitration agreement---Return of plaint---Territorial jurisdiction 
of Trial Court---Scope---Appellant had assailed order of Trial 
Court, whereby it returned his plaint for presentation in the proper 
forum---Relevant paragraph of agreement dealing with arbitration 
would reveal that it simply stipulated about the arbitration, place 
thereof and the application of provision of the Arbitration Act, 
1940---Said clause despite stipulating that arbitration would be 
held at place `L', did not stipulate the ousting of jurisdiction of the 
civil court at place `P'---Even S.2(c) of Arbitration Act, 1940 did 
not come in the way of the civil court at place `P'---What it 
required and laid stress on was that the court must be a civil court 
and it must have jurisdiction to entertain a suit vis-a-vis the dispute 
referred to arbitration---Civil court at place `P' under no canons of 
interpretation would be shorn of jurisdiction, where the subject 
matter of dispute was situated and cause of action had arisen 
within its territorial jurisdiction---Section 31 of Arbitration Act, 
1940, too, would not come in the way of the civil court, when all 
the questions enumerated therein could be decided by the said 
'court---Respondents could well move an application for the stay of 
proceedings under S.34 of Arbitration Act, 1940 in case they felt 
that appellant had not done something good by leaping over the 
arbitration clause and there was hardly any occasion to ask for the 
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return of plaint in the case---Allowing appeal, impugned order was 
set aside and case was sent back to the Trial Court for decision 
afresh in accordance with law.   

 Uzin Export Import Foreign Trade Co. v. Macdonald Layton and 
Co. Ltd., Karachi and another 1996 SCMR 690 and Messrs 
Eckhardt and Co., Marine GmbH v. Muhammad Hanif PLD 1993 
SC 42 ref. 

 Jehanzab Khan Mohdzai for Appellant.  
 Shamail Ahmad Butt for Respondents. 

 Dates of hearing: 30th June, 1st and 2nd July, 2009.  

 

JUDGMENT 

  

EJAZ AFZAL KHAN, J.---Major General (Rtd.) Fazle Ghafoor, 
appellant herein, has assailed the order, dated 20-5-2008 of the 
learned Civil Judge, Peshawar, whereby he returned his plaint for 
presentation in the proper forum. 

 2. Learned counsel appearing on behalf of the appellant contended 
that jurisdiction of Civil Court at Peshawar was not barred when 
the subject matter of dispute is situated and cause of action has 
arisen within its territorial jurisdiction notwithstanding arbitration 
clause in the agreement, which too, does not bar its jurisdiction. 
The learned counsel next contended that if at all the respondents 
want that the dispute, in view of the arbitration clause be referred 
to arbitration, they instead of moving an application for the return 
of plaint under Rule 10 of Order VII could have moved an 
application for the stay of proceedings under section 34 of the 
Arbitration Act, 1940. While pressing C.M. No. 218 of 2009 
moved under Rule 1(2)(a) and (b) of Order XXIII read with section 
107 of the C.P.C., the learned counsel contended, that the appellant 
be permitted to withdraw the suit in hand with the permission to 
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bring a fresh, as it suffers from a formal defect which is likely to 
culminate in its failure. 

 3. As against that, the learned counsel appearing on behalf of the 
respondents contended that since all the questions regarding the 
validity, effect or existence of an award or an arbitration agreement 
between the parties to the agreement or persons claiming under 
them, in view of the provisions contained in section 31 of the Act 
are to be decided by the Court in which the award under the 
agreement has been or may be filed, no other Court will have 
jurisdiction to proceed with the matter. The learned counsel by 
referring to the arbitration clause contended that since the 
arbitration proceedings are to take place at Lahore and the 
expression Court as defined in section 2(c) of the Act means a 
Civil Court having jurisdiction to entertain a suit with respect to 
the subject matter of reference, the Civil Court at Peshawar will 
not have jurisdiction -to proceed with the matter and that the Court 
below acted well within its rights by ordering the return of plaint. 

 4. We have gone through the record carefully and considered the 
submissions of the learned counsel for the parties. 

 5. Before we proceed ahead to discuss the merits of the case, it is 
worthwhile to refer to the relevant paragraph of the agreement 
dealing with arbitration, which reads as under:-- 

"If any question or difference or dispute regarding the 
terms of this Agreement shall arise between the parties 
which cannot be settled amicably, then, and in all such 
cases, the same shall be referred to arbitration by one 
Arbitrator to be appointed by the mutual consent of the 
parties and failing such mutual consent, to be appointed by 
the Court. The provisions of the Arbitration Act, 1940 shall 
apply to such arbitration, which shall be held in Lahore. 
The award under such Arbitration shall be final and binding 
on the parties." 

  



 

Peshawar High Court 

1802 

6. A perusal of the above quoted clause, would reveal that it simply 
stipulates about the arbitration, place thereof and the application of 
the provisions of the Arbitration Act. This clause despite 
stipulating that arbitration shall be held at Lahore does not stipulate 
the ouster of jurisdiction of the Civil Court at Peshawar. Even 2(c) 
of the Act does not come in the way of the Civil Court at Peshawar 
by any stretch of imagination. What it requires and lays stress on is 
that the Court must be a Civil Court and it must have jurisdiction 
to entertain a suit vis-a-vis the dispute referred to arbitration. The 
Civil Court at Peshawar under no canons of interpretation would 
be shorn of jurisdiction, when the subject matter of dispute is 
admittedly situated and cause of action, as per .averments in the 
plaint, has arisen within its territorial jurisdiction. Section 31(2) of 
the Act, too, would not come in the way of the Civil Court when 
all the questions enumerated therein can be decided by the said 
Court. The respondents could, well, move an application for the 
stay of proceeding under section 34 of the Act in case they feel that 
the plaintiff has not done something good by leaping over the 
arbitration clause. There was hardly any occasion to ask for the 
return of the plaint in the hand. In the cases of Uzin Export Import 
Foreign Trade Co. v. Macdonald Layton and Co. Ltd., Karachi and 
another (1996 SCMR 690) and Messrs Eckhardt and Co., Marine 
GmbH v. Muhammad Hanif PLD 19.93 Supreme Court 42, the 
Hon'ble Supreme Court after considering a string of judgments 
held that even a clause in the agreement between the parties 
stipulating arbitration in a foreign country, cannot bar the 
jurisdiction of a Civil Court within the country. When seen in this 
context, we do not feel inclined to uphold the order of the trial 
Court, returning the plaint. 

 7. For the reasons discussed above, this appeal is allowed, the impugned order 
is set aside and the case is sent back to the learned trial Court for decision afresh 
in accordance with law. The appellant may, if so advised, move the trial Court 
for stay of proceedings under section 34 of the Act. Since we have allowed the 
appeal and sent the case back to the learned trial Court, the appellant may, if so 
advised, move the trial Court afresh for withdrawal of suit with the permission 
to bring a fresh one.  

H.B.T./171/P                                                                                       Appeal 
allowed.  
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Sardar Ali Khan --- Appellant/Petitioner (s) 

 
Versus 

Director Mining --- Respondent (s) 

 

JUDGMENT 

FAO No. 90/2005           Date of hearing 31.03.2010 

 

EJAZ AFZAL KHAN, CJ.- By this single judgment, we 
propose to decide FAOs No.90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 
100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 
113 & 114 of 2005, wherein the appellants have questioned the 
judgments dated 15.07.2005 of the learned Senior Civil Judge, 
Karak, whereby, applications of the respondents for enhanced 
compensation were allowed.  

 
2. The learned counsel appearing on behalf of the 

appellants contended that where respondents didn’t file any 
reference under Section 18 of the Land Acquisition Act, 1894, they 
couldn’t claim the enhanced compensation awarded to the other 
owners pursuant to the references filed by them under Section 18 
of the said Act. He next contended that if such applications are 
entertained at the instance of such owners, the whole scheme of the 
Act mentioned above shall be up-heaved with the result that the 
owners not filing references would be claiming compensation at 
par with those who filed references, that too, without proving the 
nature, character, location and potential of the property acquired 
and that the learned Senior Civil Judge, Karak while allowing the 
applications, filed by the respondents, not only ignored this aspect 
of the case but also the declared law of the land. The learned 
counsel in support of his contentions, placed reliance on 
unreported judgment of the Apex Court, rendered in the case of 

Chairman National Highway Authority, Islamabad & 2 others 

vs. Amir Khan Afridi & 8 others (C.P.No.235/2009).  
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3. As against that, the learned counsel appearing on 
behalf of the respondents contended that once award announced by 
the Collector is modified by the Referee Court through its 
judgment, the former merges into the latter under Section 26 of the 
Land Acquisition Act, 1894. He next contended that if at all there 
is nothing before the Executing Court to know about the nature, 
character, location and potential of the property acquired that can 
be ascertained by examining ‘Patwari’ or an official witness or by 
issuing a commission.  

 
4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 
parties.  

 
5. Before we proceed ahead to discuss the contentions 

raised by the learned counsel for the parties, it would be 
appropriate to see and examine the provision of Section 26 of the 
Land Acquisition Act, 1894, which reads as under:- 

 

S.26. Form of award: (1) Every 
award under this part shall be in writing 
signed by the Judge, and shall specify the 
amount awarded under clause first of sub-
section (1) of Section 23, and also the 
amounts (if any) respectively awarded 
under each of the other clauses of the 
same sub-section, together with the 
grounds of awarding each of the said 
amounts.  

 
(2) Every such award shall be 

deemed to be a decree and the statement 
of the grounds of every such award a 
judgment within the meaning of Section 2, 
clause (2), and Section 2, clause (9), 
respectively, of the Code of Civil 
Procedure, 1908.  
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6. A look at the above quoted provision would reveal 
that award announced by the Collector merges into the decision 
given by the Referee Judge, if and when the latter holds that the 
compensation awarded by the Collector being less merits 
enhancement. Such judgment would be an award to all intents and 
purposes if seen in the light of the provision quoted above. Since, it 
in its essence and substance deals with the compensation of the 
property acquired, it holds good for every owner whose property 
has been acquired by virtue of the award announced by the 
Collector irrespective of the fact whether he filed a reference under 
Section 18 of the Land Acquisition Act or not. There can’t be any 
pick and choose amongst the owners, who filed references or those 
who didn’t. Such award given by the Referee Judge shall be an 
award for all the owners, whose property having similar nature, 
character, location and potential has been acquired. In case, we 
allow pick and choose in this process, it would be violative of the 
constitutional provision ensuring equality before the law. It would 
amount to discrimination of the worst form atleast against those, 
who wanted to but couldn’t file a reference due to poverty or 
financial constraints. It was perhaps, in view of this reason that the 
framers of the Code of Civil Procedure enacted Rule 33 of the 
Order XLI which provided for extending the benefit of the 
appellate judgment even to the non-appealing litigants. In the case 
of Hameed Akhtar Niazi vs. The Secretary, Establishment 

Division, Government of Pakistan & others (1996 SCMR 

1185), the Hon’ble Supreme Court of Pakistan extended the benefit 
of the judgment even to the person, who didn’t litigate, provided 
he was found to have been similarly placed and positioned by 
observing as under:-  

“We may observe that if the 
Tribunal or this Court decides a point of 
law relating to the terms of service of a 
civil servant which covers not only the 
case of the civil servant who litigated, but 
also of other civil servants, who may have 
not taken any legal proceedings, in such a 
case, the dictates of justice and rule of 
good governance demand that the benefit 
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of the above judgment be extended to 
other civil servants, who may not be 
parties to the above litigation instead of 
compelling them to approach the Tribunal 
or any other legal forum.”  

 
7. In the cases of Tara Chand & others vs. Karachi 

Water and Sewerage Board, Karach & others [2005 PLC (CS) 

368]; Inam-ul-Haq Shah & 3 others vs. Government of the 

Punjab through Secretary Technical Education and Vocational 

Training Authority & 2 others [2006 PLC (CS) 11] and 

Government of Punjab through Secretary Education, Civil 

Secretariat, Lahore & others vs. Sameena Parveen & others 

(2009 SCMR 1), the Apex Court while dealing with a similar 
situation reiterated the same principle.  

 
8. The apprehension of the learned counsel for the 

appellants that if such applications are entertained at the instance 
of such owners, the whole scheme of the Act mentioned above 
shall be up-heaved with the result that the owners not filing 
references would be claiming compensation at par with those who 
filed references, that too, without proving the nature, character, 
location and potential of the property acquired, may not be wholly 
without foundation but that can be catered for by examining 
‘Patwari’ or some official witness or by issuing a commission to 
see whether the nature, character, location and potential of the 
property is at par with the one, which was subject matter of the 
reference culminating in the enhancement of compensation. The 
case of Chairman National Highway Authority, Islamabad & 2 

others vs. Amir Khan Afridi & 8 others (Supra) cited by the 
learned counsel for the appellants shall not have much force unless 
the appeal so converted is decided by the Apex Court in line with 
the leave granting order.  

 
9. For the reasons discussed above, we partially allow 

these appeals, maintain the impugned judgments to the extent that 
the respondents shall be entitled to compensation of the property 
acquired at par with other owners, who filed references, provided 
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they succeed in proving in the Court below that their property is 
also having alike nature, character location and potential. These 
cases are sent back to the learned Senior Civil Judge, Karak for 
determining the nature etc. of the property as hinted to above. Both 
the parties are directed to appear before the said Court on 
10.05.2010.       

 
Announced. 
31. 03. 2010             CHIEF JUSTICE 

 
    J U D G E 
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Capital Development Authority --- Appellant/Petitioner (s) 

 

Versus 

Zubair Khan --- Respondent (s) 

 

JUDGMENT 

FAO No. 40/2009       Date of hearing 08.04.2010 
 

EJAZ AFZAL KHAN,  C.J.-  Appellants have questioned 
the order dated 2-4-2009 whereby they have been restrained from 
encashing the bank guarantees. 

 

2. The learned counsel appearing on behalf of the 
appellants contended that where the cause of action has taken place 
in Islamabad and the subject matter of dispute is also situated there, 
the Court at Mardan has no jurisdiction, notwithstanding the 
impugned order has ceased to have effect after expiration of six 
months. 

 

3. Learned counsel appearing on behalf of the 
respondent defended the impugned order by submitting that where 
a fraction of cause of action has taken place at Mardan, the Court at 
Mardan has the jurisdiction to proceed in the matter. 

 

4. We have gone through the record carefully and have 
also considered the submissions made by the learned counsel for 
the parties. 

 

5. Since nothing has been averred in the plaint to have 
happened here at Mardan as to give rise to a cause of action, we are 
afraid the court at Mardan does not have the jurisdiction. We, thus, 
allow this appeal, set aside the impugned order and direct the return 
of the plaint for being presented in the competent forum within 
fifteen days. Till then the bank guarantees shall  not be encashed.  

  
Announced on                                   CHIEF JUSTICE  

8th April, 2010.                      J U D G E
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Government --- Appellant/Petitioner (s) 

 
Versus 

Nisar Ahmad --- Respondent (s) 

 

JUDGMENT 

 
FAO No. 66/2009         Date of hearing 03.05.2010 

 

EJAZ AFZAL KHAN, C.J.- The appellant has 
questioned the order dated 17-7-2009 of the learned Civil Judge-
III, Swat Camp Court at Peshawar, whereby the application of the 
Government for rejection of the plaint under Rule-X of Order VII 
of the CPC was dismissed. 

 
2. The learned Additional Advocate General appearing 

on behalf of the appellant contended that where the work pursuant 
to the contract was done in the tribal area, the court at tribal area 
was competent to entertain the application even for making the 
Award as Rule of the Court, notwithstanding the entire proceeding 
culminating in the Award was held at Peshawar. The learned AAG 
next contended that Section 20 of the CPC cannot be attracted to 
the case in hand as the government cannot be pushed within the 
definition of a natural person. The learned AAG to support his 
contention placed reliance on the case of “Smooth Way 

construction vs. Province of Punjab ( PLD 2001-Lahore-89). 
The learned AAG next contended that if at all, the learned court 
below wanted to assume jurisdiction in this case, it could have 
done so after recording the evidence. The locus standi of the 
respondent to move the court, the learned AAG by concluding his 
arguments submitted, is also questionable as he has never been a 
recipient of the contract in this case. 

 
3. As against that, learned counsel appearing on behalf 

of the respondent contended that the arbitration proceeding was 
held at Peshawar pursuant to the relevant provision of the contract, 
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therefore, no question of jurisdiction could be raised by the 
appellant that too when the venue of arbitration according to yet 
another provision of the contract shall be in the province. 

  
4. I have gone through the record placed on file and 

have also considered the submissions made by both the parties. 
 
5. Since the question of jurisdiction being a mixed 

question of law and fact has to be decided after recording evidence 
about the existence of jurisdictional facts, the order of the learned 
trial court, deciding this question without recording evidence, 
appears to be premature. Similarly, the question of locus standi 
being a question of fact cannot be decided without recording 
evidence in this behalf,  I thus allow this FAO, set aside the 
impugned order and hold that all these questions together with 
other questions urged through Objections, be decided after 
recording evidence.  

 
CHIEF JUSTICE  

Announced on       
3rd May.  2010.         
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Sardar Ali --- Appellant/Petitioner (s) 

 
Versus 

Director Mining --- Respondent (s) 

 

JUDGMENT 

FAO No. 73/2009          Date of hearing 31.05.2010 

 

EJAZ AFZAL KHAN, CJ.- Appellant instituted a suit for 
the recovery of Rs.45,35,000/- mainly on the ground that once a 
contract for collection of royalty was awarded to him, respondents 
No.5 &  6 couldn’t extract and take away crush etc., without 
paying its royalty and that so long as the amount of royalty, as 
mentioned above, is not paid by respondents, contract for recovery 
of royalty can’t be re-auctioned. During the pendency of the suit, 
an application for temporary injunction was also filed restraining 
the respondents from re-auctioning the contract for recovery of the 
royalty. The Court seized of the matter, passed an order dated 
13.06.1996 permitting the appellant to retain the area till the 
recovery of the amount, mentioned above, with the condition that 
the appellant shall deposit monthly installments with 15% 
enhancement alongwith the enhancement of amount of security in 
the same proportion. Since the appellant failed to prove his case, 
his suit was dismissed. However, the learned Trial Court in the 
concluding paragraph, discussing Issue No.5, held as under:- 

 
“The contract of the plaintiff was 

admittedly for the period from 01.10.1995 
to 30.06.1996 and has further availed the 
contract for the period of 01.07.1996 to 
12.09.1997 and during the said period as 
per the Court order the plaintiff has 
deposited various installments in the Court 
which amounts to about Rs.28 lacs for 
which the defdts No.1 to 4 are entitled to 
receive. As aftermath of the comments on 
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the evidence the pltff: is held not entitled to 
the decree as prayed for. Issue is decided in 
negative against the plaintiff.”   

 
Appellant filed an appeal against the said judgment but that 

was dismissed. However, the respondents didn’t challenge the 
aforesaid judgment in appeal. They, however, filed an application 
for execution of the aforesaid judgment and decree in the executing 
Court on 26.05.2006 to claim the amount over and above 
Rs.28,00,000/-, which was though recovered but not deposited by 
the appellant in the Court pursuant to the order dated 13.06.1996. 
The appellant filed objection petition in the execution Court but it 
was dismissed. Hence, this appeal alongwith an application for 
condonation of delay in filing it.   

 
2. The learned counsel appearing on behalf of the 

appellant contended that when there is nothing in the judgment 
showing that respondents No.1 to 4 would be entitled to receive 
anything over and above Rs.28,00,000/-, no application for 
execution of the decree to receive it would lie. While arguing the 
application for condonation of delay, the learned counsel 
contended that where the appeal was filed in a wrong forum and 
entertained by it, time, so consumed in the said forum, is liable to 
be condoned. The learned counsel in support of his contention 
relied upon the judgment of Mst. Bas Khana vs. Muhammad 

Raees Khan (PLD 2005 Pesh 214). 

 
3. As against that, the learned Additional Advocate 

General appearing on behalf of the respondents contended that 
though the amount over and above Rs.28,00,000/- is not mentioned 
in the judgment, all the same, it is recoverable through the decree 
because the order staying the auction clearly provided that the 
appellant would deposit the monthly installments with 15% 
enhancement alongwith enhancement of amount of security in the 
same proportion, therefore, the appellant is bound to pay the 
amount and that the impugned judgment being free from any legal 
and factual error is not open to any interference. With regard to the 
application for the condonation of delay, the learned AAG 
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contended that where nothing has been brought on the record to 
show that the appellant exercised due diligence in pursuing his 
remedy, delay, in filing appeal even on the ground of wrong advise 
of the counsel, can’t be condoned.  

 
4. I have gone through the record carefully and 

considered the submissions made by the learned counsel for the 
parties.         

 
5. A perusal of the above quoted paragraph of the 

judgment would reveal that the learned Trial Court didn’t grant a 
decree for an amount over and above Rs.28,00,000/-, 
notwithstanding, in view of the order dated 13.06.1996 of the 
learned Civil Judge, appellant was required to deposit the amount 
on enhanced rate alongwith security. When there is nothing in the 
judgment or decree sought to be executed that the appellant is 
liable to pay the amount over and above Rs.28,00,000/-, deposited 
in the Court, the decree-holder can’t recover the said amount, 
atleast, through an application for execution of the decree.  

 
6. Delay in filing the appeal would not come in the 

way of its entertainment as it being filed in the District Appellate 
forum was liable to be returned on the first date of hearing but 
when it was not returned, the time so consumed can be attributed 
to the act of the appellant but to that of the Court. It, thus, has to be 
condoned in view of the judgment rendered in the case of Mst. Bas 

Khana vs. Muhammad Raees Khan (Supra). 

  
7. For the reasons discussed above, I allow this appeal, 

set aside the impugned judgment and dismiss the application for 
execution of decree. However, this judgment will not debar the 
respondents from recovering the amount over and above 
Rs.28,00,000/- as arrears of land revenue.  

 
Announced. 
31. 05. 2010           CHIEF JUSTICE
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Haji Kamal Appellant/Petitioner (s) 
 

Versus 

Abdullah --- Respondent (s) 

 

JUDGMENT 

 
FAO No. 67/2009         Date of hearing 07.06.2010 

 

EJAZ AFZAL KHAN, .C.J.- Appellants through the 
instant appeal have questioned the order dated 29-7-2009 of the 
learned Additional District Judge-II, Takhtbhai, whereby he 
dismissed the application of the appellants for setting aside the 
exparte judgment. 

 
2. The learned counsel appearing on behalf of the 

appellants contended that when the appellants were present in the 
court on 31-1-2009 and even on 16-2-2009, it does not appeal to 
common sense that they would not call their counsel for arguing the 
case and that they have been placed exparte without any plausible 
reason. The learned counsel next contended that the learned Judge 
could have heard the appellants even on 11-3-2009 even if he was 
all out to reverse the judgment and decree of the learned trial Court. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondents contended that the provision of Role-2 of 
Order-XLI was not at all attracted, therefore, the learned appellate 
court rightly declined to set aside the exparte proceeding and the 
judgment. 

  
4. I have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. Treatise  

 
5. A perusal of the impugned judgment reveals that the 

learned judge authored a detailed treatise spreading over 12 pages 
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while reversing the finding of the learned trial court. It is strange 
that he laboured so much to create a justification for reversing the 
judgment of the learned trial court but did little to comply with the 
principle of natural justice enshrined in the maxim “audi alteram 
partem”, inspite of the fact that the appellants were before him even 
9 long days before the pronouncement of the judgement. This 
attitude of the learned Judge shows that he was concerned with 
disposal of the case and not doing justice therein. A judgment thus 
rendered cannot be maintained. Even otherwise when decision on 
merits after hearing the parties is the  most cherished goal of law, I 
would not like to maintain a judgment given in the way highlighted 
above, notwithstanding the application moved may or may not 
covered the provision of the CPC mentioned therein.  

 
6. For the reasons discussed above, I allow this appeal, 

set aside the impugned judgment and order placing exparte and 
send the case back to the Additional District Judge-I, Takhtbhai for 
decision afresh after hearing the parties. The parties are directed to 
appear before the court on 24-6-2010. 

 
  

Announced on  
7th June,2010.                     CHIEF JUSTICE  
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Niaz Muhammad --- Appellant/Petitioner (s) 
 

Versus 

Syed Anwar Rasheed --- Respondent (s) 

 

JUDGMENT 

FAO No. 12/2010          Date of hearing 18.10.2010 

 

EJAZ AFZAL KHAN, CJ.-By this single judgment, I 
propose to decide FAOs No.12, 13, 14, 15 &  16 of 2010, wherein, 
the appellants have challenged the orders dated 23.02.2010 of the 
learned Cantonment Rent Controller, Mardan, on alike grounds of 
law and facts.   

 
2. The main argument of the learned counsel for the 

appellants was that where the respondent adduced no convincing 
evidence showing that he was landlord of the demised premises 
and that the appellants were tenants under him, his application for 
ejectment was liable to be dismissed. The learned counsel next 
contended that where no order has been passed under Section 17(8) 
of the Cantonment Rent Restriction Act directing the appellants to 
deposit the rent of each month or arrears before a given date and 
the entire dispute remained confined to the issue of relationship of 
landlord and tenant, the order of the learned Cantonment Rent 
Controller granting arrears is clearly beyond jurisdiction, therefore, 
it cannot be maintained.  

 
3. The learned counsel appearing on behalf of the 

respondent contended that where late Rehmat Khan was admittedly 
the landlord of the demised premises and on his death whatever 
rights he had descended on his legal heirs, who, in turn, sold the 
same to the respondent vide registered deed dated 10.05.2006, the 
relationship of the landlord and the tenant stands established, 
especially, when the appellants failed to produce any of the legal 
heirs in the Court to prove to the contrary.  
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4. I have gone through the record carefully and 
considered the submissions made by the learned counsel for the 
parties.  

 
5. It is not disputed on the record that late Rehmat 

Khan was the landlord of the property in dispute and that the 
appellants in these appeals were tenants under him. It is also not 
disputed that on his demise, the property descended to his legal 
heirs. It is, however, disputed by the appellants that the legal heirs 
of late Rehmat Khan sold their rights to the respondent by the dint 
of a registered deed but they produced no evidence to rebut this 
fact or even the presumption of truth, attached to the said deed. 
They also failed to produce any of the legal heirs of late Rehmat 
Khan to prove to the contrary. In the circumstances of the case, the 
finding of the learned Cantonment Rent Controller regarding 
existence of relationship of landlord and tenant appears to be based 
on proper appraisal of evidence, therefore, it is not open to any 
interference. However, since the entire dispute remained confined 
to the issue of relationship of landlord and tenant, the learned 
Cantonment Rent Controller on deciding it in affirmative could not 
have passed any order regarding the arrears. It being outside the 
jurisdiction of the learned Cantonment Rent Controller cannot be 
maintained and is, thus, set aside.  

 
6. With the modification above, these appeals are 

disposed of. However, with the consent of the parties, the 
appellants shall continue to occupy the premises for six months 
from today, provided they pay the rent thereof to the respondent 
for the said period.      
 
Announced. 
18. 10. 2010            CHIEF JUSTICE 
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Collector Custom --- Appellant/Petitioner (s) 

 
Versus 

Nadir Khan --- Respondent (s) 

 

JUDGMENT 

SAO. No. 100/2001   Date of hearing 20.11.2003 

 
EJAZ AFZAL KHAN, J.- A Toyota Hiace Van bearing 

registration No.BUA-8810 chassis No.LH 61 B-0005416 Model 
1986 was seized from the respondent mainly on the ground that it 
was smuggled without any valid document of import. When reply 
furnished by the respondent pursuant to the show-cause notice 
issued by the Additional Collector Customs was not found 
satisfactory, the learned Additional Collector Customs by holding 
it to be smuggled one ordered its out-right confiscation, vide his 
order dated 20.11.1998. The respondent filed appeal before the 
Collectorate of Customs Central Excise and Sales Tax (Appeals) 
Northern Zone which was allowed vide order dated 12.7.1999 and 
in consequence the case was sent back for denovo consideration of 
Adjudicating Officer in the light of the documents showing repair 
of the vehicle including replacement of its parts after carrying 
physical examination through a Committee of experts of repute 
and Senior Customs Officer under his supervision. When the 
needful was not done as the vehicle stood auctioned during the 
pendency of appeal, the respondent as a last resort filed an appeal 
in the Customs Central Excise and Sales Tax Tribunal Islamabad 
which was allowed in the following terms:- 

 
 “We have gone through the record of the case 

and the submissions made by the appellant and the 
respondent. In this case it has been observed that the 
vehicle auctioned and the orders of the Honorable 
Peshawar High Court issued on 20.1.2000 in Writ 
Petition No.1515/1999 and the orders of the Collector 
of Customs, Central Excise and Sales Tax (Appeals) 
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were not complied with reference to the checking of the 
documents and re-examination of the vehicle through 
experts but the vehicle was auctioned with indecent 
haste i.e. within one month of the passing of the order in 
original. The result being that now the vehicle is not 
available for re-examination like-wise the orders issued 
by this forum dated 16.01.2001 unimplemented. This 
casts serious doubts on the bonafide of the action of the 
Customs Department. In view of the above this forum 
has no option but to accept the appeal. The appeal, 
therefore, succeeds and the department is directed to 
refund the entire sale proceeds to the appellant without 
charging any duties and taxes or any fines and penalty.” 

 
2. The appellant on being aggrieved by the aforesaid 

order filed the instant appeal under section 196 of the Customs 
Act. It was argued by the learned counsel for the appellant that 
when the respondent failed to prove that the vehicle in question 
was imported under a license and that he paid all the duties and 
taxes leviable thereon, it was rightly confiscated by the forums 
below, more so when its chassis number was found tampered and 
that the learned appellate Tribunal did not act in accordance with 
law by directing the refund of the entire sale proceeds to the 
respondent without charging any duty etc. 

 
3. As against that the learned counsel appearing on 

behalf of the respondent argued that the respondent besides being 
bona fide purchaser possessed documents showing the lawful 
import of the vehicle and the documents showing its repair 
including replacement of its parts and that failure of the appellant 
to procure the vehicle for examination as mentioned above would 
cast serious doubt on the bona fide action of the appellant, 
therefore, the learned appellate Tribunal by accepting the appeal 
has handed down a just and fair finding by directing the refund of 
the sale proceeds etc. to the respondent. 

 
4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
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5. It is not disputed that the vehicle was auctioned 
during the pendency of the appeal. It is also not disputed that 
despite efforts it could not be procured for the purposes of 
verification in the light of the documents as mentioned above after 
the remand of the case. When so, we do not think, that the learned 
Appellate Tribunal has committed any illegality or jurisdictional 
error by directing the refund of the sale proceeds etc. as by 
auctioning the vehicle during the pendency of appeal, the 
respondent has been deprived of his most valuable right to prove 
its lawful import and establish the nexus of the documents he had 
in his possession showing  its repair and replacement of its parts as 
also  the circumstances calling for the welding of its chassis 
number.  

 
6. Since the impugned judgment when viewed in this 

perspective conforms, on all counts, to what could be called just, 
fair and equitable, we do not feel inclined to interfere therewith, 
especially when it does not suffer from any illegality or 
jurisdictional error. 

 
7. For the reasons discussed above, this appeal being 

without merit is dismissed. 
 

Announced: 
20.11.2003. 

J U D G E 
 

       J U D G E 
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____________________Appellant/Petitioner (s) 

 
Versus 

_______________________Respondent (s) 

 

JUDGMENT 

SAO. No. 2/2003   Date of hearing 19.02.2004 

 
 NASIR UL MULK J.- Pursuant to a report submitted by 
the Director General of  Audit Revenue Receipt Lahore based on 
S..R.O. No.1307 (1)/97 dated 20.12.1997, M/S Northern Bottling 
Company (Pvt.) Ltd., appellant herein, who is engaged in the 
supplies of aerated water, was required to deposit an amount of 
Rs.8,15,978/- alongwith the added tax into the Government 
Treasury within 10 days on the ground that it was not entitled to 
re-claim or deduct the input  tax paid on caustic soda, bottle 
glasses and PMX glasses which are not the direct  constituent and 
integral part of the taxable goods produced, manufactured or 
supplied  thereby. The appellant resisted the demand and requested 
for its recall. When the learned Deputy Collector turned down the 
request, vide order dated 29.6.1999, the appellant preferred an 
appeal in the Court of the Collector Appeals. When the aforesaid 
appeal was dismissed, vide order dated 13.4.2000, the appellant 
preferred an appeal before the Customs Central Excise and Sales 
Tax Appellate Tribunal Islamabad Bench-II., which was partially 
allowed , vide judgment dated 8.11.2002 and in consequence 
deduction of input tax in respect of caustic soda and glass bottles 
was allowed but it was declined in respect of PMX glasses. 
Discontent with the aforesaid judgment, the appellant filed the 
instant appeal. 
 

2. It was argued by the learned counsel for the 
appellant that the appellant is entitled to reclaim and deduct the 
input tax paid on all the taxable supplies including PMX glasses 
purchased by the appellant for further supply to the buyers and that 
Notification No.SRO 1307 (1)/97 dated 20.12.1997 being in 
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conflict   with the Statute cannot be pressed into service to deny 
the aforesaid deduction. To support his contention the learned 
counsel placed reliance on judgment of Lahore High Court 
rendered in Writ Petition No.3941 of 2000 decided on 4.2.2002. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondents by referring to Notification SRO. 
No.1307 (1)/97 dated 20.12.1997, argued that PMX glasses are not 
integral part of taxable supplies, therefore, no deduction on 
account of  input tax adjustment can be  claimed by the appellant 
and that both the forums below have rightly declined the request of 
the appellant made in this behalf. 

 
4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
  

5. Before we answer the question convassed at the bar 
by the learned counsel for the appellant, we would like to refer to 
the relevant provision of the Sales Tax Act of 1990 which is 
reproduced as under for the facility of reference:- 

 

“7. Determination of tax liability.-   (1) For the 
purpose of determining his tax liability in respect of 
taxable supplies made during a tax period, a registered 
person shall ( subject to the provisions of Section 73) be 
entitled to deduct input tax (paid (during the tax period)) 
for the purpose of taxable supplies made, or to be made, by 
him) from the output tax that is due from him in respect of 
that tax period and to make such other adjustments as are 
specified;  in  section 9. 
 

(2) A registered person shall not be entitled to 
deduct input tax from output tax unless.- 

(i) In case of a claim for input tax in respect of a 
taxable supply made in Pakistan, he holds a tax invoice in 
respect of such supply for which a return is furnished; 
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(ii) In case of goods imported into Pakistan, he 
holds the bill of entry duly cleared by the customs under 
section 79 or Section 104 of the Customs Act, 1969 (IV of 
1969): 

 
6. The relevant S.R.O. also merits reference which too 

is reproduced as under:- 
 
“Notification No.SRO.1307(1)/97, dated 20th December, 

1997.- In exercise of the powers conferred  by clause (b) of sub-
section (1) of section 8 of the Sales Tax Act, 1990, and in 
supersession of its Notification No.SRO 556 (1) 96 dated the Ist 
July, 1996, the Federal Government is pleased to direct that a 
registered person shall not be entitled to reclaim or deduct the 
input tax paid on goods which are not the direct constituent and 
integral part of the taxable goods produced, manufactured or 
supplied, during the course, or it the furtherance of any  taxable  
activity.” 

 
7.  The above quoted provision of the Act and S.R.O. 

leave no doubt in our mind that a registered person engaged in a 
taxable activity is entitled to claim input tax on the goods used for 
manufacturing taxable goods or supplies thereof.    
   

8. Now the question which arises for our decision in 
this case is whether PMX glasses also form part of the goods used 
in taxable supplies? The learned appellate Tribunal answered this 
question in the negative and thus declined the deduction of input 
tax on PMX glasses mainly because  they are not a compulsory or 
integral packing  of  premix  supplied by the appellant. This 
reason, to say the least, is not tenable either legally or logically 
especially when their supply with the premix aerated water has not 
been disputed in the forums below nor before this Court. This 
reason would, of course, have carried some weight had the use of 
the goods for the purposes of input tax deduction been confined to 
manufacture alone but since their supply also forms part of taxable 
activity as is evident form the provision of the Act and the S.R.O. 
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quoted above, we are afraid, deduction even on  PMX glasses 
cannot be denied under any cannons of law or propriety.  

 
9. Having thus considered in this background, we 

allow this appeal, set aside the impugned judgment and hold that 
the appellant is entitled to input tax credit even on PMX glasses. 
 
 
Dated:19.2.2004.           J U D G E . 

 
   J U D G E . 
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M/S Premier Tormica --- Appellant/Petitioner (s) 
 

Versus 

Deputy Director --- Respondent (s) 

 

JUDGMENT 

SAO. No. 35/2003   Date of hearing 02.03.2005 

 
EJAZ AFZAL KHAN J.-   M/S Premier Formica 

Industries (Pvt) Limited, appellants herein, filed this appeal under 
section 47 of the Sales Tax Act, 1990, with the following 
questions:- 

 
(a)   Whether the Appellate Tribunal could order 

the recovery of sale tax on the basis of duty 
paid value when the excise duty was neither 
paid nor is recoverable as being time 
barred? 

(b)   Could the Tribunal order the recovery of 
additional tax which is in the nature of 
penalty after having concluded that there 
was no mala fide on the part of the 
appellant? 

 
2. It was argued by the learned counsel for the appellants 

that where the excise duty was neither paid nor recoverable as 
being barred under 10 (1) of the Central Excise Rules of 1944, the 
appellate Tribunal could not order the recovery of sales tax. It was 
next urged that where the appellants contested their liability to pay 
the sales tax in the relevant forum of the hierarchy and there was 
no mala fide on their part, they could not be held liable to pay 
additional tax. The learned counsel in support of his contention 
referred to the judgment of the Hon’ble Supreme Court rendered in 
the case of D.G. Khan Cement Company Ltd and others ..Vs.. The 
Federation of Pakistan and others in Civil Appeal No.1866 of 1996 
decided on 11.11.2003. 
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3. As against that, the learned counsel appearing on 
behalf of the respondents, by referring to section 2 (46) (a) of the 
Act argued that where the expression “value of supply” in respect 
of taxable supply means the consideration in money including all 
Federal and Provincial duties and taxes, if any, which the supplier 
receives from its recipient, it would be immaterial whether the 
duties were recovered or not. The learned counsel next urged that 
when section 34 of the Act has since been amended by Finance 
Act, 1996, the liability to pay additional tax cannot be avoided on 
any pretext. 

 
4. We have read the record alongwith the relevant 

judgments cited at the bar in the light of the submissions made by 
the learned counsel for the parties. 

 
5. Before we appreciate the arguments of the learned 

counsel for the parties, it is worthwhile to refer to the relevant 
provision which reads as under:- 

 
 (2. Definitions.- ………………… 
 (1)………………………………. 
 (2)…………………………. 
 (2A)………………………. 
 (3)………………………… 
  
   (i) ……………….. 
   (ii) ……………… 
 
 (46) “value of supply” means.- 

 
(a) in respect of a taxable supply, the 

consideration in money including all Federal and 
Provincial duties (and taxes), if any which the supplier 
receives from the recipient for that supply but 
excluding the amount of tax; 

 Provided that: 
 (i)  …………………………………………. 
 (ii) …………………………………………. 
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 (iii)……………………………………………… 
 (b)………………………………………………. 
 
6. A perusal of the above quoted provision would 

reveal that the expression “value of supply” in respect of taxable 
supply means the consideration in money including all Federal and 
Provincial duties and taxes, the supplier receives from its recipient. 
It is, therefore, not the recovery of duties and taxes from, but their 
receipt by the supplier alongwith the consideration of money from 
the recipient of the supply that matters for the purpose of this 
provision of law. When it is not the case of the appellants that they 
being suppliers did not receive the duties and taxes alongwith the 
consideration of money from the recipient of the supply, it would 
be just immaterial  that the excise duty being time barred was 
neither paid nor recoverable from them. We, thus have no 
hesitation to answer question (a) in the affirmative.  

 
7. The argument that where the appellants contested their 

liability to pay the sale tax in the relevant forums of the hierarchy 
without there being any mala fide on their part, they could not be 
held liable to pay additional tax has not impressed us to the least 
when by virtue of amendment in section 34 of the Act the word 
‘may’ has been substituted by the word ‘shall’ and imposition of 
additional tax is no more discretionary with the authorities. 

 
8. In the case Collector Sales Tax..Vs..M/s Dhan Fibres 

Limited Hattar Industries Haripur rendered in S.A.O. No.25 of 
1999 decided on 6.1.2005, this Court while interpreting the 
relevant amendment in the section held as under:- 

 
“Probably it was on account of above pronouncement 
by the Lahore High Court that the Legislature deemed 
it appropriate to bring about an amendment in Section 
34 of the Sales Tax Act and replace the words ‘shall’. 
In any case by the above substitution, the legislative 
intent is clear. The discretionary power of imposing 
additional tax was  substituted by the mandatory 
direction to the authorities to impose the tax. The 
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Appellate Tribunal had not discussed this aspect of the 
matter and had simply held the word ‘shall’ as 
discretionary while taking into consideration other 
factors. The various factors are taken into account only 
for the purpose of finding out the Legislative intent. 
When by the substitution made by the Finance Act, of 
1996 in Section 34 of the Sales Tax Act, the 
Legislative intent was clear, there was no need to take 
into consideration other factors. We, therefore, hold 
that the imposition of additional tax was mandatory 
and the Appellate Tribunal has erred in law in setting 
aside the imposition of additional tax on the 
respondent/Company imposed on account of delay in 
payment of sales tax.”  

 
9.  The case of D.G. Khan Cement Company Ltd and 

others..Vs.. The Federation of Pakistan and others (Supra) will not 
be relevant to the case  in hand as it relates to the interpretation of 
section 34 of the Act before its amendment. 

 
10. When considered in the light of the foreging 

discussion and the above quoted paragraph, we also answer  
question (b) in the affirmative. 

 
11. This appeal is disposed of accordingly. 

 
 
Dated:2.3.2005       J U D G E 

 
       J U D G E
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____________________Appellant/Petitioner (s) 

 
Versus 

_______________________Respondent (s) 

 

JUDGMENT 

SAO. No. 26/2002       Date of hearing 14.04.2004 

 
NASIR UL MULK J.-   A truck bearing registration 

No.C-3397 Peshawar was intercepted by the Deputy 
Superintendent Customs Special Checking Squad at Kund. On 
being searched it was found loaded with aluminum ingots and 
copper scrap of foreign origin. When the driver of the truck and 
owner of the above mentioned items could not prove their lawful 
import, they were proceeded against under sections 156(1) (8) (89) 
and 157 of the Customs Act, 1969. 

 
2. During the course of the proceedings, the 

adjudicating Officer found that the aluminum ingots were of local 
origin while the copper scrap was of foreign origin , therefore,  he 
ordered the release of the former and our-right confiscation of the 
latter, vide his order dated 22.11.2001. 

 
3. Discontent with the aforesaid order, the respondents 

filed an appeal before the learned Customs Central Excise and 
Sales Tax Appellate Tribunal Peshawar Bench, which was 
allowed, vide order dated 13.4.2002, hence this appeal by the 
Department. 

 
4. It was argued by the learned counsel for the 

appellant that where none of the documents relied upon by the 
respondents could establish its nexus with the copper scrap. the 
learned Appellate Tribunal did not act in accordance with the 
settled principles of law by ordering  its return to respondents as 
they failed to prove that it was lawfully  imported and that all the 
duties and taxes leviable  thereon were paid. 
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5. It was argued by the learned counsel appearing on 

behalf of the respondents that the copper scrap was purchased from 
Messer’s Dilawar Khan and  Brothers, a local dealer, who never 
disowned its sale to the respondents, therefore, its return to the 
respondents was rightly ordered by the Appellate Tribunal. 

 
6. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
7. The stance of the respondents is that they purchased 

the copper scrap from M/s Dilawar Khan and Brothers, a local 
dealer in the local market. The record reveals that this stance  stood 
fully substantiated when on being contacted by the departmental  
representative, the dealer confirmed it. When that being the case, 
we do not think, that the learned Appellate Tribunal has committed 
any illegality by ordering the return of the copper scrap to the 
respondents. The respondents, however, cannot be allowed to 
suffer if the Department failed to make any probe to find where did 
the dealer bring it from and whether it was  imported in accordance 
with law.   

 
8. For the reasons discussed above, this appeal being 

without merit is dismissed. 
 

Dated:14.4.2004.        J U D G E . 
 
      J U D G E . 
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Collector Custom --- Appellant/Petitioner (s) 
 

Versus 

Namroz Gul --- Respondent (s) 

 

JUDGMENT 

SAO. No. 181/2004   Date of hearing 18.10.2004 

 
EJAZ AFZAL KHAN J.-  Collector Customs through the 

instant appeal has questioned the order dated 1.7.2004 of the  
Central Excise and Sales Tax Appellate Tribunal Peshawar Bench 
whereby he declared all the seized goods as unserviceable and thus 
ordered their release after cutting, piercing , breaking or de-
shaping them. 

 
2. It was argued by the learned counsel for the 

appellant that where  after  examination of the compressors, it 
transpired that some of them were serviceable, the statement of the 
respondents turned out to be untrue as such  they could be 
proceeded against under section 132 of the Customs  Act. He next 
argued that though the questions formulated by him appear to be 
those of fact on their face but when looked at closely and 
comprehensively, they are ones of law, therefore, this Court under 
section 196 of the Act can entertain this appeal. 

 
3.  I have gone through the record carefully and 

considered the submissions of the learned counsel for the 
appellant. 

 
4. The Questions  

 
1. Whether under the facts and circumstances of the 

 case, the Respondents were able to prove 
that  serviceable compressors, illegally 
brought into the  country, were 
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allowable to be released without 
 payment of duty and taxes? 

 
2. Whether under the facts and circumstances of the 

  case reasonable ground exists to 
believe that the  seized goods were ‘ 
smuggled’ goods under the  meaning and 
contemplation of section 2 (s) and  section 
16 of the Act read with section 3 (1) of the 
 Imports and Exports (Control) Act, 1950? 

 
on their face appear to be those of fact rather than law, 

therefore, this Court while exercising powers under section 196 of 
the Customs Act shall not enter into a controversy which is 
essentially factual on all counts. 

 
5. The argument that when the statement made by the 

respondents turned out to be untrue, they could have been 
proceeded against under section 132 of the Customs Act being out 
side the scope of the present controversy, cannot be considered at 
this stage,  firstly when all the compressors according to the verdict 
of the learned appellate tribunal, have been held to be 
unserviceable and secondly when none of the functionaries 
competent in this behalf has opted to proceed against them under 
the aforesaid provision. 

 
6. Having thus considered in this background, this 

appeal being without substance is dismissed in limine. 
 

Dated:18.10.2004       J U D G E  
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The Collector Custom --- Appellant/Petitioner (s) 
 

Versus 

Abid Rehman --- Respondent (s) 

 

JUDGMENT 

SAO. No. 11/2005   Date of hearing 01.07.2005 

 
EJAZ AFZAL KHAN J.-  Collector appellant, herein, has 

questioned the judgment dated 23.12.2004 of the learned Customs, 
Central Excise and Sales Tax Appellate Tribunal Peshawar Bench, 
whereby it accepted the appeal filed by the respondents and set 
aside the judgment dated 14.9.2004 of the learned Additional 
Collector of Customs, Sales Tax & Central excise (Adjudication) 
Peshawar. 

 
2. It was argued by the learned counsel for the 

appellant that when on chemical analysis the chassis number of the 
vehicle in question was found tampered and refitted, it bears ample 
testimony to the fact that it was not lawfully imported into the 
country and as such it was liable to out right confiscation. It was 
next urged that when the Tribunal itself in one of the paragraphs  
of its judgment, expressed reservation about the damage to the 
place where chassis number is written, it could not have given any 
allowance to the respondents on this score notwithstanding grant of 
amnesty under the Amnesty Scheme. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondents by referring to paras 9 and 12 of the 
impugned judgment argued that when the learned appellate 
Tribunal has befittingly dealt with the matter after considering it in 
its proper perspective vis-à-vis law and facts, it is not open to any 
exception. 

 
4. I have gone through the record carefully and 

considered the sub missions of the learned counsel for the parties. 
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5. The record reveals that the vehicle in question was 
legitimized under an Amnesty Scheme and N.O.C. in this behalf 
was also issued by the Customs Authority somewhere in 1998. 
Once the vehicle was legitimized by the Customs Authority itself 
under the Amnesty Scheme, it could not have been trapped on the 
ground that it was not lawfully imported.  

 
6. The question whether it was the same vehicle or 

another was substituted under the same chassis and engine number 
after tampering therewith would essentially be a question of fact 
rather than of law which, I am afraid, cannot be entered into by this 
Court under section 196 of the Customs Act. 

 
7. For the reasons discussed above, this appeal being 

without substance is dismissed. 
 

Dated:1.7.2005.       J U D G E 
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Bakht Muhammad --- Appellant/Petitioner (s) 
 

Versus 

Addl: Director Intelligence --- Respondent (s) 

 

JUDGMENT 

SAO. No. 38/2005   Date of hearing 09.08.2005 

 
EJAZ AFZAL KHAN J.-  A Mitsubishi Intercooler Jeep 

Model 1995 bearing registration No.DRA-760 was intercepted by 
the Customs officials of the Directorate General of Intelligence and 
Investigation on 14.6.2000 near Bagh-e-Naram, Hayatabad, 
Peshawar. Since the vehicle was suspected to be smuggled one, a 
notice was served on its occupant. At the same time, it was also 
referred to the FSL Peshawar for chemical analysis of its chassis 
number. When the chassis number was found tampered and re-
stamped, the vehicle was seized. The learned Additional Collector 
Adjudication issued a chow-cause notice to the appellant and when 
no satisfactory reply came forth there from, he ordered its outright 
confiscation, vide order dated 4.9.2000. An appeal was preferred 
against that order but that too did not bear any fruit as it was 
dismissed, vide order dated 13.12.2004, hence this appeal.  

 
2. The main argument of the learned counsel for the 

appellant was that since the Intelligence Officer was not authorized 
to seize the vehicle, the entire proceeding based on such seizure 
being against the provision of section 26 of the Customs Act will 
be nullity in the eye of law. He next urged that if at all any 
tampering with the chassis number of the vehicle has been done, 
that may have been done in the country it was  imported from, 
therefore, it will not adversely reflect on the claim of the appellant 
especially when no finger of doubt or suspicion has been raised by 
the respondents as to the genuineness of the documents showing its 
import. The third argument of the learned counsel was that where 
no probe was made whether any other vehicle operated under the 
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same documents, the genuineness of the vehicle in question could 
not be looked askance at.  

 
3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 
appellant. 

 
4. The first argument of the learned counsel for the 

appellant has no force altogether inasmuch as the provision 
mentioned above is neither mandatory nor any consequence for 
failure to comply therewith has been mentioned therein. The 
second argument of the learned counsel for the appellant is also 
devoid of force firstly because it cannot be urged for the first time 
in second appeal and secondly because it being essentially one of 
fact cannot be gone into while hearing an appeal under section 196 
of the Customs Act which is maintainable only on a question of 
law. The third argument of the learned counsel for the appellant 
too appears to have no foundation at all when the appellant could 
not establish any nexus between the documents of import and the 
vehicle so seized and confiscated, as according to the report of the 
FSL, the chassis number of the latter was re-stamped and tampered 
with. Needless to say that it is not the genuineness or otherwise of 
the documents but that of the vehicle which is in dispute. 

 
5. When viewed in this background, we do not find 

any substance in this appeal which is thus dismissed in limine. 
 
Dated:9.8.2005       J U D G E 
 

            J U D G E 
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COLLECTOR OF SALES TAX AND CENTRAL EXCISE, 
PESHAWAR 

Versus 

Messrs SOLV-TECH. (PVT.) LIMITED, HATTAR 
INDUSTRIAL ESTATE, HATTAR-HARIPUR 

JUDGMENT 

S.A.O. No.3/2004       Decided on 16th February, 2010 
(2010 P T D 1269 Peshawar High Court) 

 Sales Tax Act (VII of 1990)--- 

Ejaz Afzal Khan, C.J. and Liaqat Ali Shah, J ----
Ss.2(16), 2(33)(a) & Sixth Schedule---Levy of sales tax---
"Supply"--Assessee was an industrial unit engaged in processing 
and packing of oil on behalf of another company---Grievance of 
authorities was when on receipt of oil and packing material from 
another company, assessee processed and packed the same then it 
was liable to be taxed on account of conversion charges---Validity-
--Not only that the assessee also received consideration for value 
addition but such activity was supply par excellence---As such the 
same was covered by expression `supply' as defined in S.2 (33) of 
Sales Tax Act, 1990---End product in question was exempted from 
Sales Tax under Sixth Schedule to Sales Tax Act, 1990, what was 
supplied by assessee was not an end product but value added to the 
raw material through exercise of processing and packing---
Assessee thus could not claim exemption under any canons of 
interpretation---If exemption could be extended on such 
assumptions, then even import of raw material could not be taxed, 
as it also constituted an activity preceding manufacture and supply 
of an end product---High Court declined to accept such 
interpretation of assessee which prima facie led to absurdity and 
tend to defeat purpose of charging provision---Legislature had not 
exempted such an activity from tax, when it constituted 
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manufacture as well as supply carried for pecuniary consideration--
-Activity of assessee processing and packing of oil on behalf of 
another company was liable to be taxed---Reference was answered 
accordingly.   

 Abdur Rauf Rohaila for Appellant.  

 Ishaq Ali Qazi for Respondent. 

 Date of hearing: 20th January, 2010.  

JUDGMENT 

  

EJAZ AFZAL KHAN, C.J.---Collector Sales Tax and Central 
Excise, appellant herein, has filed this appeal by raising the 
question, whether in the circumstances for the case, the 
respondent, who processed and packed the oil is liable to be 
taxed. 

  

2. Learned counsel appearing on behalf of the appellant 
contended that when the respondent on receipt of oil and 
packing material from Messrs Lever Brothers Pakistan Ltd., 
processed and packed it, it was liable to be taxed on account of 
conversion charges and that the learned Appellate Tribunal by 
ignoring this essential aspect of the case failed to appreciate 
the law on the subject. The learned counsel by referring to 
section 2(16) of the Sales Tax Act, 1990 contended that when 
the activity embarked upon by the respondent constitutes 
manufacture to all intents and purposes, it could not be exempt 
from being taxed notwithstanding the end product, according 
to Sixth Schedule, is liable to be taxed. 
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3. As against that, the learned counsel appearing on behalf of 
the respondents contended that when the end-product of edible 
oil is exempt from sales tax under the Sixth Schedule, any 
activity leading to completion of its manufacture cannot be 
taxed. Manufacture, the learned counsel added, cannot be 
termed as taxable activity unless the goods manufactured are 
supplied. But since the learned counsel maintained, nothing 
has been supplied, it cannot be taxed. The learned counsel by 
referring to the impugned judgment of the learned Appellate 
Tribunal contended that when the D.R. of the Department 
unequivocally stated before the learned Appellate Tribunal that 
the Collectorate is not in a position to defend the audit 
observation calling for levy on the business activity of the 
respondent, appellant has no locus standi to pursue and 
prosecute this appeal.  

4. We have gone through the record carefully and considered 
the submissions of the learned counsel for the parties. 

5. A perusal of section 2(16) of the Act would reveal that 
processing, packing, re-shaping and any other process 
incidental or ancillary to the completion of a manufacture 
product is manufacture to all intents and purposes. But 
manufacture itself is not a taxable activity unless the goods 
manufactured are supplied. Though, according to the learned 
counsel for the respondent, engagement of the respondent is 
confined only to manufacture but we do not find ourselves in 
agreement with him because the respondent on receipt of raw 
material from Lever Brothers processes and packs it and then 
dispatches it back thereto. Not only that, it also receives 
consideration for value addition. This activity is supply par 
excellence. This is what is covered by the expression `supply', 
as defined in section 2(33) of the Sales Tax Act.  

6. Yes the end product is exempt from Sales Tax under the 
Sixth Schedule but what is supplied here by the respondent in 
this case is not an end product, but, the value added to the raw 
material through the exercise of processing and packing. It, 
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thus, cannot claim exemption under any canons of 
interpretation. If exemption can be extended on such 
assumption, then even the import of raw material cannot be 
taxed, as it also constitutes an activity preceding the 
manufacture and supply of an end product. We do not feel 
inclined to accept an interpretation, which, prima facie, leads 
to absurdity and tends to defeat the very purpose of the 
charging provision. Even otherwise, we do not understand why 
would the legislature exempt such an activity from tax, when it 
constitutes manufacture as well as supply and is admittedly 
carried for pecuniary consideration. We in this backdrop are 
constrained to hold that such activity is liable to be taxed from 
whatever angle, it is looked at. The question is, therefore, 
answered accordingly. 

  

M.H./66/P                                                                                  
          Order accordingly. 
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Collector Custom --- Appellant/Petitioner (s) 
 

Versus 

Muhammad Ishaq --- Respondent (s) 

 

JUDGMENT 

 
SAO No. 08/2002         Date of hearing 04.05.2010 

 

EJAZ AFZAL KHAN, C.J.-  The Collector Customs has 
questioned the order dated 3-1-2002 of the learned Custom, 
Central Excise and Sales Tax Appellate Tribunal, Peshawar, on the 
ground that when the respondent failed to produce anything in 
black & white to show that the vehicle seized was lawfully 
imported,  it was liable to outright confiscation. 

  
2. The learned counsel for the respondent contended 

that the respondent could not be burdened with the liability of 
proving lawful import of vehicle when he purchased it after its 
registration with the MRA. The learned counsel next contended 
that a duty was also cast on the investigating agency of the 
Customs Department to verify from the MRA as to how the 
vehicle thus imported was registered. 

 
3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. The learned Tribunal while dealing with the case in 

hand held as under:- 
 

“We have heard both the parties and have 

perused the record of the case. The appellants have 

presented application for the release of the vehicle 

on payment of duty and taxes, as they do not want to 

contest the case. Thus without prejudice to the 
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merits of the case, since the vehicle is old one being 

1985 model and in use of the appellant Muhammad 

Rizwan as transferee thereof, we deem it proper to 

release the same on payment of duty and taxes with 

a redemption fine of Rs.20,000/- (Rupees twenty 

thousand only), which is ordered accordingly, if the 

vehicle is not required in any other case. The appeal 

stands accepted in the terms stated above.” 

 

A look at the above quoted paragraph would reveal that the 
learned Appellate Tribunal did not attend to the controversy 
emerging in this case. It by holding that the vehicle is old and in 
use of the respondent as transferee, therefore, it would be proper to 
release it on payment of duty and taxes. The forum below too did 
little to see as to how a vehicle so imported was registered with the 
MRA. Since neither legal nor factual aspect of the case has been 
properly attended to by the fora below, remand of the case would 
be inevitable. We, therefore, allow this appeal, set aside the 
impugned order and send the case back to the Additional Collector 
Customs to proceed afresh after considering all the aspects hinted 
to above. As it is an old matter, it be decided within a month. The 
parties are directed to appear before the Additional Collector on 
17-5-2010. 

  
CHIEF JUSTICE  

Announced on       
4th  May.  2010.              J U D G E  
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____________________Appellant/Petitioner (s) 
 

Versus 

_______________________Respondent (s) 

 

JUDGMENT 

SAO. No. 7/2001   Date of hearing ___________ 

 
EJAZ AFZAL KHAN J.-  M/S Pakistan International 

Public School Abbottabad, appellant herein, filed this appeal under 
section 27 of the Wealth Tax Act,1963 (Act No.XV of 1963),  with 
the following questions:- 

 
(1) Whether on the basis of facts obtaining on 

W. Tax record of the appellant where securities 
claimed as debts were allowed in the original 
assessments by the assessing officer after consulting 
the income tax record, rectification made by the same 
assessing officer under section 35 was not merely a 
change of opinion? 

 
(2) Whether on the basis of income tax 

assessments framed from year to year, where securities 
refundable to students were accepted by the income 
tax department as source and liabilities against the 
construction of school building, the learned Bench of 
the Tribunal was right to hold that refundable 
securities are not loan or debts, hence, not admissible 
as debts within the meaning of section 2 (1) (16) (ii) of 
the wealth tax Act, 1963? 

 
(3) Whether in view of the fact that there was 

no factual error or omission in the original 
assessments, the learned Bench of the Tribunal was 
right in law to hold that mistake was apparent from the 
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record and consequently rectification was rightly made 
under section 35 of the Wealth Tax Act, 1963? 

 
(4) Whether on the basis of proven case history 

where securities refundable as disclosed from year to 
year were accepted by the Income Tax department as 
source of investment against school’s building in the 
past, the learned Bench of the ITAT was right to hold 
that appellant has failed to establish that these 
securities  were spent on the construction of school 
building? 

 
2.  The learned counsel appearing on behalf of the 

appellant, argued that where the refundable securities of the 
students are debts within the meanings of section 2 (16) (ii) of the 
Wealth Tax Act and have been incurred in relation to the assets in 
respect of which wealth tax has been paid, the liabilities arising 
therefrom were rightly allowed in the original assessment order. 
The learned counsel by referring to the case of Commissioner of 
Wealth Tax..Vs..Hoor Bai Ibrahim (1992 PTD 1972) argued that 
as the expression ‘debt owed’ has not been defined in the Act, it is 
to be construed in its ordinary dictionary meaning which means 
and contemplates something that is owed especially money or a 
state of obligation to pay something owed. He by concluding his 
arguments urged that where the mistake was not apparent from the 
record, there was no occasion whatever  to rectify it by invoking 
the application of section 35 of the Act.  

 
3.  As against that, the learned counsel appearing on 

behalf of the respondent, argued that securities cannot be treated as 
debts, therefore, they have rightly been taxed especially when 
nothing in black and white has been brought on the record in the 
form of Bank statement to show their refund. The learned counsel 
by referring to section 35 of the Act, argued that where a liability 
was wrongly allowed by the Wealth Tax Officer in his original 
order, it being an error apparent from the record was rightly 
rectified.  
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4.  We have gone through the record carefully and 
considered the submissions of the learned counsel for the parties. 

 
5.  The question whether the formulations 

projected by the questions enumerated above, are questions of law 
or questions of fact, cannot be answered unless we have a clear 
perception of what is a question of law and what is a question of 
fact.  

 
6. The term question of law is used in three distinct 

but related senses. It in the first place means a question which is 
authoritatively answered by the law itself. In the second sense it 
means a question as to what the law on a particular point is or what 
is the true and real meaning behind a provision of law which is 
ambiguous. In the third sense it means a question which relates to 
the applicability or otherwise a provision of law in view of the 
facts proved in a given case. This category of questions can also be 
called mixed questions of law and fact, since their answers one 
way or the other depend on the existence or otherwise of certain 
facts. For instance the question as to what is the period of 
limitation for a suit for recovery of possession by an owner after 
his dispossession is purely a question of law but whether the suit 
was instituted within the period provided by the first schedule of 
the Limitation Act would essentially be one of fact.  

7. Any other question which does not fall in any of the 
categories mentioned above, would be a question of fact. However, 
in the cases of Oriental Investment Co. Ltd…Vs.. Commissioner of 
Income Tax, Bombay (PLD 1958 Supreme Court (Ind.) 151) and 
Shree Meenakshi Mills Ltd. Madurai..Vs.. Commissioner of 
Income Tax, Madras (PLD 1957 Supreme Court (Ind.) 188), the 
Supreme Court of India after reviewing a string of judgments 
suggested almost the same tests for determining whether a question 
is one of fact or law which are reproduced as under:- 

 
1.  When the point for determination is a 

pure question of law such as 
construction of a statute or document of 
title, the decision of the Tribunal is 
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open to reference to the Court under 
section 66(1). 

2.  When the point for determination is a 
mixed question of law and fact, while 
the finding of the Tribunal on the facts 
found is final, its decision as to the 
legal effect of those finding is a 
question of law which can be reviewed 
by the Court.  

3. A finding on a question of fact is open 
to attack under section 66 (1) as 
erroneous in law if there is no evidence 
to support it or if it is perverse. 

4. When the finding is one of fact, the fact 
that it is itself an inference from other 
basic facts will not alter its character as 
one of fact (P.161)D. 

 
8.  With this perception about question of law and fact, 

we would like to examine the relevant provision of the Act which 
reads as under:-  

 
 (2) Definitions.---(1)……………………………. 
 (1)………………………………………………… 
 (2)………………………………………………… 
 (3)…………………………………………………. 
   (i)…………………………….. 
   (ii)……………………………. 
 
 (4)…………………………………………………. 
 (5)………………………………………………. 
   (i)……………………………….. 
    (a)…………………….. 
    (b)…………………….. 
   (ii)………………………………… 
 
 Explanation.---……………………………….. 
   (i)………………………………. 
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   (ii)……………………………… 
   (iii)……………………………. 
 (6)………………………………………………… 
 (7)………………………………………………… 
 (8)………………………………………………… 
 (9)………………………………………………… 
  (i)………………………………. 
   (ii)……………………………… 
 (10)………………………………………………… 
 (11)………………………………………………… 
 (12)………………………………………………… 
 (13)………………………………………………… 
 (14)……………………………………………....... 
 (15)……………………………………………….. 

 
(16) “net wealth” means the amount by which 

the aggregate value computed in accordance with the 
provisions of the Act of all the assets, wherever 
located, belonging to the assessee on the valuation 
date, including assets required to be included in his net 
wealth as on that date under this Act, is in excess of 
the aggregate value of all the debts owed by the 
assessee on the valuation date other than. 

 
(i) ………………………………………… 
 
(ii) debts which are secured on or which  

  have been incurred in relation to, any  
  asset in respect of which wealth tax is not  
  payable under this Act; 

  
(iii)……………………………………. 
 
 Explanation.- For the purpose of this 

clause.- 
(i) ……………………………………… 

 
(ii)…………………………………….. 
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9. The above quoted provision would reveal that the net 

wealth means the amount which is exclusive of debts. The word 
‘debt’ as defined by Lord Lindlay in the case of Webb  V. Stenton  
(1883) 11 QBD 518 at Page 527, means a sum payable now or in 
future by reason of a present obligation. It, as defined in the case of 
Commissioner of Wealth Tax..Vs.. Hoor Bai Ibrahim (Supra), 
means an amount owed to some other person and includes an 
obligation to pay.   

 
10.  Now the question crops up as to what is the status 

of the securities and whether they can be termed as debts so as to 
exclude them from assets. The answer to this question depends on 
the existence of two facts which are envisaged by the provision 
itself. The first is that they must be debts by virtue of their being 
refundable and the second is that they have been incurred in 
relation to assets in respect of which wealth tax is payable. But 
where no evidence whatever is available on the record to prove 
that they being refundable have ever been refunded or have been 
incurred in relation to the assets on which wealth tax is payable, 
quite obviously, it will not be a question which falls within the first 
category of questions of law inasmuch as it is not authoritatively 
answered by the law itself. It does not fall in the second category 
of questions of law either, as no question has been raised as to 
what the law on a particular point is or what is the true and real 
meaning behind a provision of law which is ambiguous. It  does 
not fall even in the third category of questions of law when the 
very existence of the facts attracting the applicability of the 
provision has not been proved. Needless to say that this category of 
questions cannot be answered in a void and vacuum on the basis of 
assumptions or surmises and conjectures.  

 
11.  As it is not the case of the appellant that the forums 

below have based their finding on no evidence, the question 
relating to securities cannot be brought within any of the questions 
of law in general and question No.3 in particular as defined in the 
cases   of Oriental Investment Co. Ltd…Vs.. Commissioner of 
Income Tax, Bombay and Shree Meenakshi Mills Ltd. 



 

Peshawar High Court 

1849 

Madurai..Vs.. Commissioner of Income Tax, Madras (Supra). It 
thus  follows that formulations projected by question No.2 and 4 
being essentially ones of fact would go outside the scope of section 
27 of the Act and so would the ones projected by question No.1 
and 3 as all being interdependent on each other, involve almost the 
same factual controversy. 

 
12.  When none of the formulations enumerated above, 

raises a question of law, this appeal being misconceived on the 
face of it, would call for no interference. 

 
13.  For the reasons discussed above, this appeal being 

without merit is dismissed. 
      
 

Announced on:     J U D G E 
 
       J U D G E 
Reported in 2006 PTD 545 
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Board of Trustees --- Appellant/Petitioner (s) 
 

Versus 

Manager ABL --- Respondent (s) 
 

JUDGMENT 

FAB. No. 62/2003       Date of hearing 20.01.2004 

 
 EJAZ AFZAL KHAN J.- The appellant who has invested 
an amount of Rs.62.200/- millions in the respondent-Bank in a 
Scheme known as Allied Super Premium Term Certificate for a 
period of five years when failed to get the profit at the stipulated  
rate instituted a suit for the recovery of the profit alongwith the 
interest. When on the objection raised by the respondent as to the 
jurisdiction of the Court, the plaint was returned, vide order dated 
10.11.2003, he preferred the instant appeal. 
 

2. The learned counsel appearing on behalf of the 
appellant  by referring to the Black’s Law Dictionary argued that 
term customer is wide enough to include nearly all business 
transactions of modern Banking system and that the learned Judge 
Banking Court has erred by placing a narrow construction thereon. 
He next urged that the learned Court below  also failed to   
appreciate the true import and implication of the word “finance” 
while passing the impugned judgment. The learned counsel by 
referring to section 9 of the Financial institutions (Recovery of 
Finances ) Ordinance, 2001 (Ordinance No.XLVI of 2001), 
contended that where a financial  institution commits a default in 
the fulfillment  of any obligation with regard to any “finance” a 
customer has the right to institute a suit in the Banking Court by 
presenting a plaint in accordance with law. The learned counsel to 
support his arguments also relied on the case of Qatar Airways 
PLC..Vs..ANZ Grindlays Bank (2000 CLC 1455) (Karachi) and 
Avari Hotels Limited and others..Vs..Investment Corporation of 
Pakistan and 6 others (2000 YLR 2407) (Karachi). 
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3. As against that, the learned counsel for the 
respondent argued that where a suit against a Bank does not relate 
to loan or finance, Banking Court has no jurisdiction to proceed 
with the matter, therefore, the return of plaint by the Court below 
being perfectly in accordance with  the Ordinance mentioned 
above merits no interference. The learned counsel to support his 
contention placed reliance on the cases of ARY Traders (Pvt) 
Ltd..Vs..Mulsim Commercial Bank Ltd. (2003 CLD 1601) and 
Karachi Electric Provident Fund..Vs..National ILnvestment 
(UNIT) Trust and others (2003 CLD 1026 Karachi 

 
4. We have gone through the record carefully, read the 

relevant law and considered the submissions of the learned counsel 
for the parties. 

 
5. Before we get down to the brass-tracks and discuss 

the merits of the case it is worth-while to refer to the relevant 
definitions of the Ordinance which read as under:- 
 
 2. Definitions.-………………………………………. 
  

(a)……………………………………………………. 

 (i)……………………………………………………. 

 (ii)…………………………………………………… 

 (iii)………………………………………………….. 

 (b)…………………………………………………… 

 (i)……………………………………………………. 

 (ii)…………………………………………………… 
 
(c) “customer” means a person to whom finance 

has been extended by a financial institution 
and includes a person on whose behalf a 
guarantee or letter of credit has been issued 
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by a financial institution as well as a surety 
or an indemnifier; 

 
(d) “finance” includes:-    

   (i) an accommodation or facility 
provided on the basis of participation in 
profit and loss, mark-up or mark-down in 
price, hire-purchase, equity support, lease, 
rent-sharing licensing charge or fee of any 
kind, purchase and sale of any property 
including commodities, patents, designs, 
trade marks and copy-rights, bills of 
exchange, promissory notes or other 
instruments with or without buy-back 
arrangement by a seller, participation term 
certificate,  musharika, morabaha, 
musawama, istisnah or modaraba certificate, 
term finance certificate; 

 
    ( ii) facility of credit or change cards; 
 

(iii) facility of guarantees, indemnities, 
letters of credit or any other financial 
engagement which a financial institution 
may give, issue or undertake on behalf of a 
customer, with a corresponding obligation 
by the customer to the financial institution; 
 
(iv) a loan, advance, cash credit, overdraft, 
packing credit, a bill discounted and 
purchased or any other financial 
accommodation provided by a financial 
institution to a customer; 
 
(v) a benami loan or facility that is, a loan or 
facility the real beneficiary or recipient 
whereof is a person other than the person in 
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whose name the loan or facility is advanced 
or granted; 
 
(vi)any amount due from a customer to a 
financial institution under a decree passed 
by a Civil Court or an award given by an 
arbitrator; any amount due from a customer 
to a financial institution whilch is the subject 
matter of any pendilng suilt, appeal or 
revision before any Court; any other facility 
availed by a customer from a financial 
institution. 

 
  (e) “obligation” includes:- 
 
 (i) any agreement for the repayment or 

extension of time in repayment of a finance 
or for its restructuring or renewal or for 
payment or extension of time in payment of 
any other amounts relating to a finance or 
liquidated damages; and  

 
(ii) any and all representations, 
warranties and covenants made by or on 
behalf of the customer to a financial 
institution at any stage, including 
representations, warranties and covenants 
with regard to the ownership, mortgage, 
pledge, hypothecation or assignment of or 
other charge on, assets or properties or 
repayment of a finance or payment of any 
other amounts relating to a finance or 
performance of an undertaking or fulfillment 
of a promise; and 
 

(iii) all duties imposed on the customer under 
this Ordinance; and 
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6. Another relevant provisions for the purpose of this 
case is section 9 of the Ordinance which is reproduced as below:- 
 

9. Procedure of Banking Courts.---                      
(1)    Where a customer or a financial 
institution commits a default in fulfillment 
of any obligation with regard to any finance, 
the financial institution or, as the case may 
be, the customer, may institute a suit in the 
Banking Court by presenting a plaint which 
shall be verified on oath, in the case of a 
financial institution by the Branch Manager 
or such other office of be duly authorized in 
this the financial institution as may behalf 
by power of attorney or otherwise. 
(2) The plaint shall be supported by a 
statement of account which in the case of a 
financial institution shall be duly certified 
under the Bankers Books Evidence Act, 
1891 (XVII of 1891), and all other relevant 
documents relating to the grant of finance. 
Copies of the plaint, statement of account 
and other relevant documents shall be filed 
with the Banking Court in sufficient 
numbers so that there is one set of copies for 
each defendant and one extra copy. 

  
(3)  The plaint, in the case of a suit for 
recovery instituted by a financial institution 
shall specifically state--- 
(a) the amount of finance availed by the 

defendant from the financial 
institution; 

(b) the amounts paid by the defendant to 
the financial institution and the dates 
of payment; and 

(c) the amount of finance and other 
amounts relating to the finance 
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payable by the defendant to the 
financial institution upto the date of 
institution of the suit. 

(4)  The provisions of section 10 of the 
Code of Civil Procedure, 1908 (Act V of 
1908), shall have no application for and in 
relation to suits filed hereunder. 
(5)  On a plaint being presented to the 
Banking Court, summons in Form No.4 in 
Appendix ‘B’ to the Code of Civil 
Procedure, 1908 (Act V of 1908) or in such 
other form as may, from time to time, be 
prescribed by rules, shall be served on the 
defendant through the bailiff or process-
server of the Banking Court, by registered 
post acknowledgement due, by courier and 
by publication in one English language and 
one Urdu language daily newspaper, and 
service duly effected in any one of the 
aforesaid modes shall be deemed to be valid 
service for purposes of this Ordinance. In 
the case of service of the summons through 
the bailiff or process-server, a copy of the 
plaint shall be attached therewith and in all 
other cases the defendant shall be entitled to 
obtain a copy of the plaint from the office of 
the Banking Court without making a written 
application but against due 
acknowledgement. The Banking Court shall 
ensure that the publication of summons 
takes place in newspapers with a wide 
circulation within its territorial limits.” 

 
7. A perusal of the above quoted provisions would 

reveal that the legislature in its wisdom has assigned  restricted 
meanings to the words  customer, finance and obligation. When the 
status of the appellant is considered in the  light of the definition 
mentioned above, he clearly falls out side its scope as neither a 
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finance has been extended to him by a Financial Institution nor he 
can in any way  be termed a person on whose behalf a guarantee or 
letter of credit has been issued by a Financial Institution or by a 
surety as well as an indemnifier. Similarly the business the 
appellant has transacted with the Bank cannot be brought within 
the mis-chief of the word “finance” as it has not been covered by 
any of the terms used in the provision defining it. Even the word 
obligation as defined in the Ordinance cannot be extended to cover 
the payment of  profit with  interest in accordance with the scheme. 

 
8. Apart from this,where the appellant is not a 

customer and the dispute agitated by him is not relatable to a “ 
finance” or even an “obligation” as defined by the Ordinance, the 
Banking Court would just be a coram–non-judice for its 
adjudication even if the respondent-bank defaulted in payment  of 
the profit in accordance with the scheme mentioned above, 
therefore, the impugned judgment being free from any legal 
infirmity merits no interference. The judgments cited at the bar by 
the learned counsel for the respondent may be referred with 
advantage while those cited by the learned counsel for the 
appellant are not relevant to the instant case as the plaintiffs  as 
well as the disputes agitated therein, in marked contrast to the 
instant case, were fully covered  by the respective definitions of the 
Banking Companies (Recovery of loan, Advances, Credits and 
Finances Act), 1997 (Act No.XV of 1997).                                                           

 
9. For the reasons discussed above, this appeal being 

without substance is dismissed. 
 
 
Dated:20.1.2004.      J U D G E . 
 

                                                                         J U D G E .
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M/S Indus Marble --- Appellant/Petitioner (s) 
 

Versus 

Industrial Development Bank --- Respondent (s) 

 

JUDGMENT 

FAB. No. 56/2002   Date of hearing 25.02.2004 

 
EJAZ AFZAL KHAN J.-  A financial assistance in the 

form of foreign currency loan  equivalent to the tune of Rs.5.575 
million for the import of Marble  Processing Machinery was 
extended to the appellants by the respondent Bank. Another 
financial assistance in  local currency  to the tune of Rs.0.770 
million was also extended for the expansion of their aforesaid 
business which was followed by yet another short term loan of 
Rs.4 millions. All the above mentioned loans were re-scheduled 
some- where in 1991 with the mutual  agreement of the parties. 

 
2. When the appellants failed to adhere to the re-

scheduling agreement, the respondent instituted a suit in the Court 
of Judge Banking Court No. I Peshawar. The appellants on being 
served, submitted an application for leave to defend which was 
dismissed by the learned Judge, vide his judgment dated 
13.6.2002, hence this appeal. 

 
3. It was argued by the learned counsel appellants that 

where the appellants alleged payment to the respondent of an 
amount more than due and the suit instituted by them in this behalf 
is pending wherein the respondent-Bank has been granted leave to 
defend, it was all the more desirable to have decided these cases 
together when their bearing on each other cannot be disputed. He 
next argued that when no fresh disbursement was made by the 
appellants on re-scheduling of loan, no further mark up could be 
charged on the initial buy back price which already included it. 
The learned counsel to support his contention placed reliance on 
the cases of Habib Bank ...Vs..Messers Qayyum Spinning Ltd. 
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(2001 MLD Karachi 1351) and the case of Habib Bank 
Ltd…Vs..Al-Jalal Textile Mills Ltd. (CLD 2003 Karachi 1007) 
and the case of M/S Azeem Tapes (Pvt) Ltd…Vs..Islamic 
Investment Bank Ltd. rendered in the case of  FAB 35 of 2001 
decided on 29.8.2003. 

 
4. As against that, the learned counsel appearing on 

behalf of the respondent-bank argued that where the loan as per 
agreement is interest based, the appellants cannot resile from re-
scheduling agreement, that too, when it was done at their instance. 
The learned counsel next argued that where the very loan is 
interest based there is no legal bar to charge mark up on its re-
scheduling. The learned counsel next argued that if over payment 
as alleged by the appellants are proved in the suit instituted by 
them, adjustment can well be made at the time of executing the 
decree. 

 
5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
6. What is the nature of the loan, effect of its re-

scheduling , quantum of the amount repaid by the appellants and 
whether mark up over mark up could be charged when  initial buy 
back price included it are the questions which cannot be decided  
summarily without grant of leave. 

 
7. We, therefore, without adverting to the merits of the 

case and the case law cited above, lest it prejudices the stands 
taken by either of the parties,  allow this appeal, set aside the 
impugned judgment and decree , grant the leave asked for and send 
the case back to the learned trial Court  for further proceedings in 
accordance with law.        
           

8. As re-payment of more than what is due has been 
alleged by the appellants, the learned trial Court may appoint a 
Chartered Accountant as Amicus Curiae at the expense of the 
appellants to sort out the difference, if any, between what is 
actually due and what in fact has been paid by the appellants. As it 
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is an old case, it be disposed of within a period of 3 months. We 
will, however, make no order as to costs. 
 
 
Dated:25.2.2004.      CHIEF JUSTICE. 

 

             J U D G E 



 

Peshawar High Court 

1860 

M/s. AL-KHAIR GADOON Ltd. --- Appellant 
 

Versus 
 

COMMISSIONER OF. INCOME TAX --- Respondent 

 

JUDGMENT 

 
S.A.Os. Nos. 29 to 32/2000 and  
S.A. Os Nos. 3 to 5/2000      Decided on 18.3.2004 
(PLJ 2004 Peshawar 352 (DB) 

 

IJAZ AFZAL KHAN AND NASIR-UL-MULK KHAN, JJ 

(i) Income Tax Ordinance, 1979 (XXXI of 1979)-- 

-S. 50(4) r/w S. 136-Finance Act, 1998 (III of 1998)-Supply of 
goods 
whether comes within the mischief of S. 50(4)-Held : Since supply 
is just 
inconceivable without the activity of sale & purchase, so it 
would be 
absurd & unconscionable to exclude purchase from the 
purview of 
S. 50(4) of Income Tax Ordinance, 1979. [P. 355] A 

(ii) Interpretation of Statutes-- 

—Held: Amendment in an Act or Ordinance cannot be 
retrospective if it 
imposes a new or adds to an already existing liability or tends 
to take 
away a right already accrued.                                                   
[P. 355] B 



 

Peshawar High Court 

1861 

(iii)  Income Tax Ordinance, 1979 (XXXI of 1979)-- 

—-S. 50(4)-Finance Act (III of 1998), Explanation-Effect of 
amendment- 
Held: As "-Explanation" neither imposes a new, nor adds to 
an already 
existing liability, nor tends to take away a right already 
accrued, yet it 
being declaratory in nature, will have retrospective effect.          
[P. 355] C 

1999 PTD Lah. 4147, ref. 

Mr. Waqar Ahmad Seth, Advocate for Appellant. 
Mr. Eid Muhammad Khattak, Advocate for 
Respondent. Date of hearing : 17.3.2004. 

 

JUDGMENT 

Ejaz Afzal  Khan, J.--By this single judgment, we 
dispose of S.A.Os. Nos. 29 to 32 of 2000 and S.A.Os. Nos. 3 to 5 of 
2000 filed by M/s Al- -Khair Gadoon  Ltd  and  the  
Commissioner  Income  Tax/Wealth  Tax, Companies Zone 
Peshawar, respectively under Section 136 of the Income Tax 
Ordinance, as a common question of law is involved therein. 
The controversy for the decision of this Court in all these 
appeals gives rise to only two formulations which read as 
under:— 

(1) Whether on the facts and circumstances of the case 
the learned Income Tax Appellate Tribunal Peshawar was 
justified to include in its judgment dated 6.4.2000 under appeal 
in Appeals Nos. 29 to 32 of 2000, the cash purchases from the 
purview of Section 50(4) of the Income Tax Ordinance? 

           (2) Whether on the facts and circumstances of the case, 
the learned 

Income Tax Appellate Tribunal Peshawar was justified 
to exclude in its judgment dated 15.10.1999 under 
appeal in Appeals Nos. 3 to 5 2000, the cash purchases 
from the purview of Section 50(4) of the 
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                         Income Tax Ordinance, 1979? 

2.   Appellants in Appeals Nos. 29 to 32 of 2000 and for that 
matter the respondent in Appeals Nos. 3 to 5 of 2000 do not 
dispute the purchase of goods from the supplier thereof against 
payments made by them. They also do not dispute that none of 
their purchases was subjected to deduction of income tax at 
the source. But their case, however, is that supply of goods 
does not include both cash and credit purchases of goods by 
the prayer, therefore, it cannot be brought within the mischief 
of Section 50(4) of the Income Tax Ordinance, 1979. The 
explanation, as per their instance, inserted by virtue of 
amendment in Finance Act, 1998 (Act No. Ill of 1998) 
promulgated on 1st July, 1998, whereby the expression supply 
has been held to include both cash and credit purchase of goods 
by the payer will not have any application on their cases which 
relate to the assessment year of 1994-95, 1995-96, 1996-97 and 
1997-98, as no law imposing a liability can be retrospective. 
Reliance was also made on the cases of Commissioner Income 
Tax, Karachi Vs. Eastern Federal Union Insurance Co. (PLD 
1982 S.C. 247), Aftabuddin Qureshi and another vs. Mst. 
Rachel Joseph and another (PLD '2001 Supreme Court 482) and 
Khalid Qureshi and 5 others vs. United Bank Limited 1.1. 
Chundrigar Road, Karachi (2001 SCMR 103). 

3.   As against that, the learned counsel appearing on 
behalf of the Income Tax Department argued that when the 
income tax at the source was not deducted in terms of 
Section 50(4) of the Ordinance, appellants in Appeals Nos. 
29 to 32 of 2000 as well as respondents in Appeals Nos. 3 to 5 
of 2000  were  liable  to be  proceeded  against  under 
Section   52  of the Ordinance. It was next argued that since 
the provision contained in Section 50(4) of the Ordinance was 
interpreted differently by the various forums of the concerned 
hierarchy, the legislature inserted explanation thereto which 
being declaratory cannot be held to be an addition to or 
deletion from the Ordinance, therefore, it shall be applicable 
from the date the original provision was given effect. The 
learned counsel in support of his arguments 
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referred to the judgment of this Court rendered in the case of 
Commissioner Income Tax vs. M/s Itihad Product in Tex Reference 
No. 42 of 2002 decided on 26.8.2003. 

4.   We have gone through the record carefully and 
considered the submissions of the learned counsel for the parties. 

5.    Before we evaluate the wroth and weight of the 
arguments addressed by the learned counsel at the bar, it is worth 
while to re-produced the relevant provision of the Ordinance which 
reads as under: 

"50. Deduction of tax at source.-- 

(1)               ........................ 

(2)               ........................ 

(2-B)       .................. 

(3)    .. ...................... 

' (3-1) .............. . ......... 

(3-2) ........................ 

(i)    .................. 

(ii)   .................. 

(3-3) ........................ 

(3-A)       .................. 

(4)    Notwithstanding anything contained in this 
Ordinance,-- 

(a) any person responsible for making any payment in 
full or in part (including a payment by way of 
advance) to any person, being resident), (hereinafter 
referred to respectively as "prayer" and "recipient"), on 
account of the supply of goods or for service rendered 
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to, or the execution of a contract with the 
Government, or a local authority, or (a company), 
(or a registered firm or any foreign contractor or 
consultant or consortium shall, (xxxxx) deduct 
advance tax, at the time of making such payment, at 
the rate specified in the First Schedule, and credit 
for the tax so deducted in any financial year shall, 
subject to the provisions of Section 53, be given in 
computing the tax payable by the recipient for the 
assessment year commencing on the first day of July 
next following the said financial year, or in the case of 
an assessee to whom Section 72 or Section 81 applies, 
the assessment year, if any, in which the "said date" as 
referred to therein, falls, whichever is the later (). 

6. The explanation which was inserted vide Act No. Ill of 
1998, also merits reference which reads as under:-- 

"Explanation,-- ¥or the purposes of- Clause (a) the 
expression" supply of goods" includes both cash and credit 
purchases of goods by the payer, whether under a contract 
or not, on credit or in cash." 

7.   A perusal of the above quoted provision would 
reveal that the legislative intent behind its insertion was to 
evolve a mechanism to collect tax in advance at the source 
from a person responsible for making any payment in full or in 
part to any person be he a payer or recipient on account of supply 
of goods or for service rendered to or the execution of a contract 
with the Government or a local authority etc. No doubt in the 
original provision only supply was mentioned and purchase did 
not figure anywhere but it will hardly be significant as expression 
supply itself is comprehensive enough to include the activity of 
both sale as well as purchase. Those who understood its true 
import included purchase, those who did not excluded it 
therefrom. It was in view of this confusion whether contrived or 
real, the legislature in its wisdom inserted the explanation. 
Since supply is just inconceivable without the activity of sale 
and purchase, it would be absurd and unconscionable to exclude 
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purchase from the purview of the above 
mentioned provision. 

8. In  the  case  of Commissioner of Income  
Tax/Wealth  Tax, Companies-II Lawrence Road, Lahore vs. 
Messrs Prime Dairies Ice Cream Limited (1999 PTD Lahore 
High Court 4147), their Lordships of Lahore High Court for the 
first time much before the insertion of the explanation while 
referring to the meaning of the expression 'supply' as defined in 
the Black Law Dictionary and explaining its true import and 
implication held that supply being an expression of general nature 
connotes the availability of aggregate of things needed and 
demanded for a given use or purpose and thus includes sale as 
well as purchase.  

9.    There  is,   however,   no  cavil  with  the  
argument  that an amendment in an Act or Ordinance cannot be 
retrospective, if it imposes a new or adds to an already existing 
liability or tends to take away a right already accrued as held in 
the cases of Commissioner Income Tax Karachi us. Eastern 
Federal Union Insurance Co., Aftabuddin Qureshi and another 
us. Mst. Rachd Joseph and another and Khalid Qureshi and 5 
others vs. United Bank Limited 1.1. Chundrigar Road. Karachi 
(Supra), but as the explanation inserted uide Act No. Ill of 1998, 
neither imposes a new nor adds to an already existing liability nor 
tends to take away a right already accrued, none of the judgments 
cited at the bar will have any perceptible relevance to the instant 
case when it like all other declaratory Statutes simply removes 
the confusion which to our mind arose due to lack of proper 
comprehension of the true import of the expression "supply". 

10.      Assuming that  the  insertion   of the   explanation 
was  an amendment, which is not the case, yet it being 
declaratory in nature will have retrospective effect from the 
date the original provision was given effect. THe case of 
Commissioner Income Tax vs. Messers Ithehad Products (Supra), 
will thus squarely cover the case in hand. 

11.  Having considered in this context, we thus answer 
Question "No. 1 in Appeals Nos. 29 to 32 of 2000 in the affirmative 
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while Question No. II in Appeals Nos. 3 to 5 of 2000 in the 
negative. 

12.    As a sequel to what has been discussed above, 
we while dismissing Appeals Nos. 29 to 32 to 2000, uphold 
the judgments of the learned appellate Tribunal and while 
allowing Appeals Nos. 3 to 5 of 2000, set aside the impugned 
judgments and restore those of the Assessing Officer. 

(J.R.) 

Orders accordingly. 
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Agricultural Development Bank --- Appellant/Petitioner (s) 
 

Versus 

Gohar Ali --- Respondent (s) 

 

JUDGMENT 

FAB. No. 53/2002   Date of hearing 07.07.2004 

 
EJAZ AFZAL KHAN J.- Agricultural Development 

Bank Branch Office Nowshera, appellant herein, instituted a suit 
for recovery of loan for a sum of Rs.13,62,470/-. It was  averred in 
the plaint that late Khair Muhammad, predecessor-in-interest of the 
respondents, availed a finance facility in a sum of Rs.5,83,000/- for 
drilling of rig on 26.6.1985 and 2,45,000/- for the purchase of Bed-
ford truck on 30.11.1985; that during the subsistence of the finance 
liability, the said Khair Muhammad died and that the respondents 
being his legal heirs are liable to pay the amount. The respondents 
on being served, admitted to have availed finance facility for the 
purchase of rig machine but disputed the amount by urging that 
they repaid a major chunk of it, whereas they straight-away denied 
to have availed any facility for the purchase of truck. The learned 
trial Court after framing issues dismissed the suit of the appellant 
by holding as under:- 

 
“After going through the record, I find, that the 

deceased had paid Rs.198,720/- before Tehsildar 
Nowshera. During the pendency of the suit Asghar Ali 
another son of the deceased was also arrested in the case in 
pursuance of a warrant of arrest despite the fact that neither 
he was a loanee nor a guarantor in the case. Record reveals 
that Asghar Ali had paid Rs. One lac for his release and 
record further reveals that the defendant has paid a total 
amount of Rs.488,000/- towards the loan amount of 
Rs.583,000/-. I am of the considered view that the 
remaining outstanding amount can be ignored  in the 
background of the payment of Rs.198,720/- before the 
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Tehsildar Recovery Nowshera which amount remained 
deposited about 10 years prior to the filing of the instant 
suit . I feel, that the defendant could earn more than one lac 
as profit over such amount. This conduct of the plaintiff 
stopped them to claim the remaining amount at this stage.” 

 
Hence this appeal. 
 
2. It was argued by the learned counsel for the 

appellant that where the predecessor-in-interest of the respondents 
has deposited an amount of Rs.64000/- towards the repayment of 
finance facility availed for the purchase of truck, it does not lie in 
their mouth to dispute it. The learned counsel by referring to 
certain documents and letters which are not part of this record, 
sought to canvass at the bar that the truck was delivered by the 
Peshawar Motors to one of the legal heirs of Khair Muhammad, 
therefore, their denial being unfounded cannot save them from the 
liability of repayment. The learned counsel next argued that the 
learned trial Judge erred in refusing to pass a decree in respect of 
the original amount and mark-up thereon which could under no 
circumstances be done at least in respect of the period preceding its 
payment. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondents argued that where the Bank Manager of 
the appellant admitted in h is cross-examination that there was no 
document on the record to prove the delivery of truck to any of the 
legal heirs of the said Khair Muhammad, the  suit was rightly 
dismissed. 

 
4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. A perusal of the evidence on the record would 

reveal that the respondents from the very inception disputed the 
delivery of truck to them or their predecessor-in-interest. This 
denial was further supported by the evidence of the Bank Manager 
who unreservedly admitted in his cross-examination that  he is 
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possessed of no documents as could prove the delivery of truck to 
the aforesaid persons. The appellant also failed to examine any 
person from Peshawar Motors to prove the delivery of truck to the 
respondents or to their predecessor-in-interest. When that being the 
case, we do not think, the finding of the learned Banking Judge 
could, in any way, be erroneous or against facts on the record, we, 
therefore, maintain it. 

 
6. As far as the finding of the learned trial Judge as to 

the liability of the outstanding original amount and mark-up 
thereon in respect of the loan for the purchase of rig machine is 
concerned,  it appears to be mis-conceived on the face of it when it 
is not disputed that it was availed by the predecessor-in-interest  of 
the respondents. Though an amount to the tune of Rs.5,71,708/- 
has been alleged to have been paid by the respondents but it will 
not relieve them from repaying the outstanding original amount 
and mark-up thereon at least with regard to the period preceding 
such repayment, therefore, we set it aside. 

 
7. With the modification hinted to above, this appeal is 

disposed of. However, the amount of mark-up besides original 
outstanding amount, shall be determined by the Court executing 
the decree as held above. 

 
 

Dated:7.7.2004.      J U D G E 
 
      J U D G E 
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General Tyre --- Appellant/Petitioner (s) 
 

Versus 

HBL --- Respondent (s) 
 

JUDGMENT 

FAB. No. 51/2002   Date of hearing 19.04.2005 

 
EJAZ AFZAL KHAN J.-  General Tyre and Rubber 

Company of Pakistan Limited, appellant herein, has assailed the 
order dated 24.6.2002 of the learned Judge Banking Court 
Peshawar High Court, Peshawar, whereby he dismissed the  civil 
miscellaneous application of the appellant. 

 
2. It was argued by the learned counsel for the 

appellant that where it was clearly averred by the appellant that the 
raw material attached, vide order dated 14.1.2002 per inventory 
annexure ‘A’ was belonging to the appellant, the learned Court 
executing the decree could not have dismissed his application 
without making a detailed inquiry as provided by Rule 58 to 62 of 
Order XXI of the C.P.C. 

 
3. As against that, the learned counsel appearing on 

behalf of the respondents argued that the application of the 
appellant was nothing but a device to save the raw material from 
being attached and auctioned in accordance with law and that it 
being patent from the circumstances of the case, needed no further 
investigation. 

 
4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. Whether the raw material was belonging to the 

appellant and was sent to respondent No.2 for manufacturing 
master batches or that it was the ownership of the latter is a 
question which could not have been decided without conducting a 
detailed inquiry as envisaged by the above mentioned provisions of 
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Order XXI of the CPC. The learned Banking Judge was, therefore, 
not supposed to short-circuit the matter by holding that so long as 
the decree is intact such inquiry cannot be embarked upon without 
realizing that such inquiry is always invariably  embarked upon 
during the execution of the decree. We thus do not feel inclined to 
maintain the impugned order. 

 
6. For the reasons discussed above, this appeal is 

allowed, the impugned order is set aside and the case is sent back 
to the learned Banking Judge, Peshawar High Court, Peshawar, for 
decision afresh in accordance with law. The parties are directed to 
appear in the Court of the learned Judge on 16.5.2005. 

 
Dated:19.4.2005         J U D G E 
 
       J U D G E 
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Equity Participation Fund --- Appellant/Petitioner (s) 

 

Versus 

Royal Chemical (Pvt) Ltd --- Respondent (s) 

 

JUDGMENT 

FAB No. 61/2009               Date of hearing 25.02.2010 

 

EJAZ AFZAL KHAN, CJ.- Appellants through the 
instant appeal have questioned the judgment dated 29.04.2009 of 
the learned Judge, Bank Court-I, Peshawar, whereby, he disposed 
of the suit of the respondent in light of Circular 29 of the State 
Bank of Pakistan. 

 
2. The learned counsel appearing on behalf of the 

appellants contended that where the appellants were not involved 
in the settlement, it can neither bind nor restrain them from 
recovering from the respondent what is their due.  

 
3. As against that the learned counsel appearing on 

behalf of the respondent contended that stance of the appellants is 
belied by Exh.PW-1/X-7, which clearly shows that the settlement 
under the circular was arrived at with their active participation.  

 
4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 
parties.  

 
5. The record reveals that the settlement in light of 

Circular 29 of the State Bank of Pakistan was arrived at with the 
active participation of the appellants as is evident from Exh.PW-
1/X-7. The appellants now can’t turn round and say that it was 
without their participation. The impugned judgment, thus, doesn’t 
suffer from any infirmity, which can justify interference therewith 
in appeal. Above all else, we wouldn’t like to interfere with 
impugned judgment, when the appeal was filed beyond the period 
of limitation and delay of each day hasn’t been plausibly explained 
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in accordance with the requirements of Section 5 of the Limitation 
Act.      

 
6. For the reasons discussed above, this appeal being 

without merit is dismissed alongwith C.M. No.294/2009.   
 
Announced.  
25. 02. 2010              CHIEF JUSTICE 

 
                 J U D G E
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Masaud Ahmad --- Appellant/Petitioner (s) 

 
Versus 

HBL --- Respondent (s) 

 

JUDGMENT 

 
FAB No. 18/2009         Date of hearing 21.10.2010 

 

EJAZ AFZAL KHAN, C.J.-  By this single judgment, we 
propose to decide FAB Nos. 18, 24, 25, 26, 27, 28 & 29 of 2009 
wherein alike questions of law and facts have been raised. 

 
2. Main contention of the learned counsel appearing 

on behalf of the appellants was that where the loan was written off, 
no recovery suit therefor would lie and that the learned Judge 
Banking Court while dealing with the application for rejection of 
the plaint under Rule-11 of Order-VII of the CPC did not attend to 
the controversy. The learned counsel next contended that where the  
notices were not published in the Newspaper of wide circulation, 
neither service could be held to be proper nor the date of the 
service could be reckoned from the date of publication of notice in 
the Newspaper. The learned counsel next contended that once the 
appellants approached the court well within time by raising 
substantial questions of law and fact in their applications for 
rejection of the plaints, those could have been treated as 
applications for leave to defend and disposed off accordingly. 

 
3. As against that learned counsel appearing on the 

behalf of the respondents by relying on the case of Messrs 

Qureshi Salt and Spices Industries, Khushab and another Vs. 

Muslim Commercial Bank Limited, Karachi through President 

and 3 others ( 1999  S C M R – 2353 ) contended that where the 
appellants did not turn up in the court with applications for leave to 
defend within 30 days from the date of publication of notices in the 
Newspaper, their applications for rejection of the plaints, even if 
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treated, as applications for leave to defend, were barred by 
limitation and as such were liable to be dismissed. The learned 
counsel next contended that though there is a Notification showing 
the writing off loan but this writing off was only for the purpose of 
papers and according to note appended thereto, this writing off 
could not estop the respondents from suing the appellants for the 
recovery of said loan. 

  
4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 
the parties. 

 
5. The record reveals that the  notices were published 

in the Newspaper which was not having wide circulation, 
therefore, the mode of service does not appear to be satisfactory by 
any attribute. Now the question emerges whether loan was written 
off on the papers or it was written off for all legal and practical 
purposes, has not been attended to by the learned Judge Banking 
Court. Once a Notification was issued for writing off of the loan, 
what was its effect, was required to be attended to and adjudicated 
upon by the learned Judge Banking Court. All right, no application 
for leave to defend was given in terms of Section 10(2) of 
Financial Institutions (Recovery of Finances) Ordinance, 2001, but 
the applications moved under Rule-11 of Order-VII of the CPC 
raising substantial questions of law and fact could have been 
treated as applications for leave to defend and disposed of 
accordingly by the learned Judge Banking Court. Since serious 
questions of law and facts have been raised in the applications for 
rejection of the plaints, they could not have been disposed of 
summarily without recording evidence and without exploring the 
purpose behind the Notification envisaging writing off. In one of 
the cases, though application for leave to defend was filed but 
while disposing of the same, the learned Judge Banking Court did 
not attend to the question raised therein.  We, therefore, allow 
these appeals, set aside the impugned judgments, treat the 
applications under Rule-11 of Order-VII of the CPC as 
applications for leave to defend, grant them and send the cases 
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back to the learned Judge Banking Court for decision afresh in 
accordance with law.  

 
 CHIEF JUSTICE  

Announced on       
21st Oct., 2010                     J U D G E 



 

Peshawar High Court 

1877 

Nawabzada Muhammad Anwar --- Appellant/Petitioner (s) 
 

Versus 

IDBP --- Respondent (s) 

 

JUDGMENT 

FAB. No. 59/2004   Date of hearing ___________ 

 
EJAZ AFZAL KHAN J.- Three financial facilities were 

availed  by M/S Chemicals Limited Charsadda incorporated under 
the Companies Ordinances 1981, detail whereof is as follows:- 

 
i) First loan in US $ amounting to 
Rs.37,74,000/- was sanctioned in 1967. 
ii) Second loan of Rs.2,54,000/- was sanctioned 
in 1968; and 
iii) Third loan of Rs.6,53,000/- was sanctioned 
on 3.3.1970. 
 

2. Nawabzada Muhammad Ameer Khan, appellant 
No.1, Nawabzada Abdul Ghafoor Khan Hoti, predecessor-in-
interest of appellants Nos.2 to 7, Nawabzada Muhammad Khalid 
Khan, predecessor-in-interest of appellants Nos.8 to 14 and 
Nawazada Muhammad Munir Khan, predecessor-in-interest of 
appellants Nos.15 to 20, stood guarantors  of the Company by 
executing collateral security of different kinds including D.P. 
Notice, agreement of mortgage and mortgage by deposit of title 
deeds etc and thereby agreed to pay its liability if and when it 
failed to discharge it. 

 
3. When the Company ran into a loss and was declared 

as a sick unit, the Relief Committee constituted by the Government 
of Pakistan, after due consideration of its case approved a relief 
package for its rehabilitation, vide letter dated 17.6.1983 and 
thereby reduced its liability from Rs.1,91,41241.54 as it then stood 
to Rs.1,65,78000/-. It was treated a fresh loan with effect from 
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1.7.1982 which was witnessed by an additional credit agreement 
dated 30.6.1982. 

 
4. Since the Company again failed to shoulder its 

liabilities under the new agreement, the Industrial Development 
Bank of Pakistan, respondent herein, without giving it another 
chance to run in loss straightaway filed a petition before the 
Company Judge for its liquidation in 1990. The company was 
wound up. Its assets were put to auction which earned the proceeds 
to the tune of Rs. 3.400 millions. As this amount was not sufficient 
to discharge the liability of the Company, the respondent-bank 
instituted a suit for recovery of Rs.5,16,54816.57 alongwith the 
penal interest and other charges against the appellants. They 
resisted the suit on many grounds but when it was decreed against 
them, vide judgment dated 8.4.2004, they preferred this appeal. 

 
5. It was argued by the learned counsel for the 

appellants that the suit of the respondent is barred by the law of 
Limitation; that the guarantors are not bound to pay any of the 
liabilities of the Company as they resigned from the positions they 
held in its management as back as 1980. If at all they had any 
liability, he added, that stood extinguished with the variation of 
agreement on its novation in 1983, particularly when it was 
without their consent and its terms were detrimental to them 
inasmuch as it enhanced the rate of interest to almost double of 
what was agreed upon in the original agreement. Reliance was 
placed on the case of Dr. Muhammad A Qadir Khan.. Vs.. The 

Bank Bahawalpur Ltd. and anothers  (PLD 1984 Karachi 211). 
The learned counsel by referring to the case of Messrs 

Muhammad Siddiq Muhammad Umar and another ..Vs..The 

Australiasia Bank Ltd. (PLD 1966 Supreme Court 684), argued 
that where the statement of account was seriously disputed by the 
appellants, its entries alone were not sufficient to charge the 
appellants with any liability without corroboration. The learned 
counsel next submitted that where the suit of the respondent was 
clearly barred by the law of Limitation, no clause in the agreement 
could rule out its application. The learned counsel to support his 
contention placed reliance on the cases of Islamic Republic of 
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Pakistan Through Defence Secretary, Government of Pakistan, 

Karachi..Vs.. Nazar Din Khattak & Sons (PLD 1969 Peshawar 

313) and National Commercial Bank Ltd. 

Karachi..Vs..Mohammad Tufail and another (PLD 1975 

Karachi 671). 

 
6. As against that, the learned counsel appearing on 

behalf of the respondent argued that the liability of the guarantors 
is co-extensive with the principal, therefore, no length of time will 
absolve them of their liability unless  it is discharged or satisfied. 
While referring to clause 4 and 5 of the letters of guarantees, the 
learned counsel submitted that where guarantors had expressly 
given their consent before hand in clear terms for a variation in 
agreement, they shall be bound by that. Reliance was placed on the 
case of Mian Aftab A Sheikh and 2 others..Vs..Messrs Trust 

Leasing Corporation Limited and another (2003 CLD Lahore 

702). While controverting the argument of the learned counsel for 
the appellants with regard to change in management and 
resignation of the guarantors from the positions they held in it, the 
learned counsel submitted that neither change in management nor 
their resignations will affect or efface their liability when the same 
was not communicated to the Bank within time. The case of 

Industrial Development Bank of Pakistan..Vs… Johar Ali 

Sharif and another (1985 CLC Karachi 2176) was cited in this 
behalf. 

 
7. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
8. A perusal of the letters of guarantee would reveal 

that it was agreed upon between the parties that liability of the 
guarantors shall not cease or terminate so long as the entire 
liability of the Company towards the Bank is not discharged or 
satisfied. Their liability is, thus, co-extensive not only in view of 
the terms of guarantees but also in view of section 128 of the 
Contract Act which clearly provides that liability of a surety is co-
extensive with that of the principal debtor. Therefore, the argument 
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that suit of the respondent Bank is barred by the law of Limitation 
will have no footing at all. 

 
9. The argument that the appellants were not bound to 

pay any of the liabilities of the Company as they resigned from the 
positions they held in its management as back as 1980, even if true,  
will not exonerate them as it has nothing to do with their liability 
as guarantors. 

 
10. The argument addressed on the strength of the case 

of Messrs Muhammad Siddique Muhammad Umar and 

another..Vs… The Australisia Bank Ltd (Supra) will do little to 
advance the case of the appellants when nothing has been brought 
on the record to show any misstatement or error in the statement of 
account. 

 
11. The argument that the liability of the appellants, if 

any, under the agreement, stood extinguished on its variation  is 
also devoid of force when they themselves have expressly   
consented thereto as is evident from paras Nos.4 and 5 of the 
letters of guarantees. In the case of Mian Aftab A Sheikh and 2 

others..Vs..Messrs Trust Leasing Corporation Limited and 

another  (supra), a Division Bench of Lahore High Court while 
dealing with an identical situation, held as under:- 

 
“From surveying judgments quoted by the 

learned counsel for the parties, the settled rule appears 
to be that if variation or composition of the loan or 
time etc. as to its repayment was allowed by the 
creditor to the borrower and consent/assent in advance 
thereto was given by the guarantor in the letter of 
guarantee, subsequent to  the date of guarantee, such 
variation, composition, extension, change or 
indulgence being within the contemplation of the 
parties at the time of execution of guarantee did not 
effect discharge of the surety/guarantee from 
obligations under the guarantee. And as such surety 
continued to be bound by the terms of the guarantee 
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despite moratorium, enlargement of time, composition 
and variations between the creditor and principal 
borrower.” 

 
 Another relevant paragraph of the judgment also 

merits verbatim reproduction and thus runs as under:- 
“In the case of A.D.B.P..v. Pak Green 

Fertilizer Company Limited (2000 MLD 1066) it was 
held that when the intention of the guarantor was 
manifest from the document there was no reason why 
it should not be enforced. And that there was no cavil 
about the principle  of law laid down in Seth Partap 
Silngh Mohalabahi v. Keshavlal Harilal (AIR 1935 PC 
21) that “a surety cannot be held bound to something 
for which he had not contracted unless he had assented 
to the new terms”. And that since defendants had 
expressly given their advance consent in clear terms to 
be bound by any variation in the terms of the loan. 
Therefore, having unequivocally expressed their 
consent to variation with full knowledge of its 
implications, they could not contend that the variation 
was without their consent and consequently they were 
discharged from the obligations. And section 133 of 
the Contract Act was held to be not applicable as the 
variation in the contract was made with the clear 
consent of the guarantors given in the letter of 
guarantee.” 

 
12. The argument that where the suit of the respondent 

Bank was clearly barred by the law of Limitation, no clause in the 
agreement could rule out its application is also vacuous  on the 
face of it, when it is clearly provided in the letters of guarantees 
that it shall be payable on demand, therefore, the cases of Islamic 

Republic of Pakistan  Through Defence Secretary, 

Government of Pakistan Karachii..Vs.. Nazar Din Khattak & 

Sons and National Commercial Bank Ltd. 

Karachi..Vs..Mohammad Tufail and another (Supra) will have 
no perceptible relevance to the case in hand. The moreso when it is 
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settled that the liabilities of the guarantors being co-extensive with 
the principal shall subsist as long as the liability of the latter does 
not stand discharged or satisfied. 

 
 13. When considered in this background, we do not 

think, the impugned judgment is open to any exception, therefore, 
the appeal being without merit is dismissed with no order as to 
costs.  

 
Announced on:        J U D G E 
 

      J U D G E 
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Commissioner Income Tax --- Appellant/Petitioner (s) 
 

Versus 

M/S Majid Soap --- Respondent (s) 

 

JUDGMENT 

TR. No. 122/2003       Date of hearing 19.05.2004 

 
EJAZ AFZAL KHAN J.- Respondent, Messers Majid 

Soap and Chemicals a private limited company, failed to file a 
statement under section 139 and 142 of the Income Tax Ordinance 
and the Rules made thereunder on or before the Ist day of 
September, 1997. When he  also failed to respond to the notice 
issued under section 116 of the Ordinance, the T.R.O. with the 
prior approval of the IAC imposed a penalty of Rs.26400/- each 
under section 139 and  142, vide his latter No.528 dated 13.1.1998. 
On appeal before the learned Commissioner Income Tax 
(Appeals), it was deleted and when despite appeal before the 
learned Income Tax Appellate Tribunal Peshawar, the Department 
remained unsuccessful, the instant  tax reference was filed with the 
questions as follows:- 

 
( i) “Whether on the facts and in the circumstances 

of the case, the L/ITAT, Peshawar was legally 
right to cancel the penalty order under section 
108 of the Income Tax Ordinance, 1979 
imposed by the Tax Recovery Officer duly 
empowered through the order made by the 
C.I.T., Zone-B, Peshawar vide No.560 dated 
30.08.1997?” 

(ii) “Whether on the facts and  in the circumstances 
of the case the L/ITAT, Peshawar was justified 
to cancel the penalty order for the reasons that 
the CBR has no power to prescribe any date for 
submissions of section 139 to 142?” 
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(iii) “Whether on the facts and in the circumstances 
of the case the learned ITAT was justified in 
holding that the provisions of section 5(2) (c ) 
of the Income tax ordinance 1979 do not 
empower the Commissioner to assign the 
jurisdiction to Tax Recovery Officer for 
receiving the statements u/s 139 to 143 and to 
act as DCIT in terms of section 2(17A) of the 
ordinance for the purposes of levying penalty 
u/s 108 of the aforesaid ordinance?” 

(iv) “Whether ITAT was justified to hold that rule 
53 is in contravention of the requirement of 
section 139 especially in the presence of full 
bench decision of ITAT vide No.629/LB98-99, 
dated 26.6.1999 which over rules the above 
referred ITAT’s order and subsequent 
amendment in rule 53?’ 
 

2. It was argued by the learned counsel for the 
Department that in view of section 2 (17 A), 5(1) ( c) and 5 (2) of 
the Ordinance, SRO 436 (1) dated 16.5.1991, SRO 119(1) dated 
26.3.1992 and Circular No.15 of 1992-93 dated 21.8.1993, the 
TRO had been empowered to impose penalty. 

 
3. The learned counsel appearing on behalf of the 

respondent asked for the dismissal of the Tax Reference by 
referring to the judgment of this Court rendered in the case of 
Commissioner Income Tax..Vs..PDA and others  in T.R.No.22 and 
14 others of 2002 decided on 15.1.2004.     

 
4. We have considered the matter in depth and detail 

from all the conceivable angles. 
 
5. A perusal of the provisions contained in sections 

139 to 143 would reveal that the words “on or before the Ist day of 
September in each year” have been omitted by Finance Act No.I of 
1995. Once these words have been omitted and there is nothing in 
the Statute requiring an assessee to file statement on or before the 
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Ist day of September in each year, failure to file it on or before 
such date will not be an act to be visited with a penalty. A 
reference to sections 2 (17 A), 5(1) ( c) and 5(2) of the Ordinance, 
rules made thereunder and S.R.Os. issued by the CBR will not be 
of any consequence when the failure to file a statement in a given 
time is no more the requirement of the Statute                  
    

6. When seen in this background, question No.( i) and 
(ii) formulated above, are answered in the affirmative. The 
judgment cited at the bar by the learned counsel for the respondent  
covers the case in hand in as much as it relates to question No. ( i) 
and (ii). As far as the other two questions are concerned, they 
being irrelevant for the purpose of this case are left to be decided 
in some other case. 

 
7. For the reasons discussed above, this tax reference 

is thus disposed accordingly. 
 
 
Dated:19.5.2004.       J U D G E . 

 
            J U D G E.



 

Peshawar High Court 

1886 

M/S Swat Textile --- Appellant/Petitioner (s) 
 

Versus 

Commissioner Income Tax --- Respondent (s) 

 

JUDGMENT 

TR. No. 58/2003       Date of hearing 15.06.2004 

 
EJAZ AFZAL KHAN J.-  This Tax Reference sprouting 

from the order dated 29.4.2002 of the learned Income Tax 
Appellate Tribunal Peshawar gives rise to the questions as 
follows:- 

1.  Whether as per facts and in the circumstances of 
the case, a private limited company derived 
income from letting out of residential portion of 
the business premises will be assessable under 
section 19 and 20 or section 30 of the Income 
Tax Ordinance (hereinafter referred to as “ the 
Ordinance? 

 
2.  Whether as per facts and in the circumstances of 

the case, the rental income received by the 
assessee and utilized to meet expenses of the 
company will be assessable under section 19 
when there is no production activity? 

 
3.  Whether as per facts and in the circumstances of 

the case, the conclusion drawn the “the Tribunal” 
that assessee was not involved in business 
income in spite of the fact that the income was 
declared and assessed? 

 
4.  Whether as per facts and in the circumstances of 

the case, the residential portion of the business 
premises does not fall within the purview of 
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commercial assets of the assessee duly declared 
since its inception? 

 
2. It was argued by the learned counsel for the petitioner 

that where the petitioner’s Company was not involved in business 
income as the mill was closed since long,  its case being covered 
by section 30 of the Income Tax Ordinance, could not have been 
assessed under section 19 of the Ordinance. 

 
3. As against that, the learned counsel appearing on 

behalf of the Department argued that even though the Mill is not 
involved in its business activity, yet its income through property let 
out shall be assessable under sections 19 and 20 of the Ordinance.  

 
4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
 
5. Before we answer the questions, it is worthwhile to 

refer to the relevant provisions of the Ordinance which read as 
under:- 

 
“19.  Income  from house property: (1) The annual 

value of property shall be chargeable under the head “ 
Income from house property”. 

 
(2) For the purposes of such section (1)… 
 

(a) “house property” means any property 
consisting of any buildings or lands 
appurtenant thereto of which the assessee 
is the owner, but does not include any 
such property (or  any portion thereof) 
which is occupied  by the assessee for 
purposes of any business or profession 
carried on by him the profits whereof are 
chargeable to tax under this Ordinance; 
and  
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(b) “annual value” of any property shall be 
deemed to be the sum for which the property 
might reasonably be expected to let from year 
to year; 

 
Provided that where the property is let on 

rent, the annual value shall not be less than the 
rent payable by the tenant. 

 
(3)  Nothing contained in this section 

shall apply in the case of any such property 
which is in the occupation of the owner for 
purposes of his own residence. 

 
(Explanation: For the purpose of this section, any 

property, ;the owner of which is in receipt of any rent, 
whether in cash or otherwise, whether from exmpoyer or 
otherwise, shall not be taken to be in the occupation of 
such owner for the purpose of his own residence.) 

2o. Deduction: (1) In computing the 
income under the head “income from house 
property” the following allowances and 
deductions shall be made, namely:- 

 
(a) in respect of repairs, an allowance 

equal to ( one-fifth) of the annual value; 
(b) the amount of any premium paid to 

insure the property against risk of damage or 
destruction; 

(c) the amount of any local rate, tax, 
charge or cess (being owner’s burden) in 
respect of property or income from property 
paid to any local authority or Government, not 
being any tax payable under this ordinance; 

(d) where the property is subject to a 
ground rent, the amount paid on account of 
such ground rent; 
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(e) where the property has been acquired, 
constructed, renovated or reconstructed with 
borrowed capital, the amount of any interest 
paid on such capital; 

(ee) Where the property has been 
acquired, constructed, renovated, extended or 
reconstructed with capital contributed by the 
House Building Finance Corporation Act, 1952 
(XVII of 1952), or a scheduled bank, under a 
scheme of investment in property on the basis 
of sharing the rental income made by the said 
corporation or the bank, the amount 
representing share in rental income (excluding 
return of capital, if any) from the said property 
paid to the said corporation or the bank:) 

(f) where the property is subject to 
mortgage of other capital charge, the amount of 
interest paid on such mortgage or charge; 

(g) any expenditure (not exceeding six 
per cent of the annual value incurred by the 
assessee for the purpose of collecting the rent 
of the property; 

(gg)  any expenditure incurred by the 
assessee on legal services acquired to defend 
title of the property or any suit connected 
therewith in a court of law) 

(h) where the property is vacant during 
a part of the year an allowance equal to that 
part of the annual value, which is proportionate 
to the period during which the property was 
vacant or, where the property is let out in parts, 
that of the annual value which is proportionate 
to the period during which such part was 
vacant; and  

(i) subject to such rules as may be 
made in this behalf, an, allowance on account 
of unrealized rent. 
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(2) The allowances and deductions under sub-
section (1) shall not be admissible for the purpose of 
computing the income of the assessee under any other head. 

 
(3)  The provisions of section 24 shall, so far as 

may be, apply to the allowances and deductions under this 
section as they apply to the allowances and deductions in 
respect of income chargeable under the head “ Income from 
business or profession”. 

 
(4)  Where in any income year the assessee had 

paid any amount referred to in clauses (b) to (g) of sub-
section (1) which relates to any earlier income year and the 
said amount has not been allowed as deduction in that year, 
the said amount shall be allowed as deduction in the 
income year in which it is paid or, at the written option of 
the assessee, in the income year to which it relates.) 

 
30. Income from other sources: (1) Income of every 

kind which may be included in the total income of an 
assessee under this ordinance shall be chargeable under the 
head “ Income from other sources” if it is not included in 
his total income under any other head. 

 
(2) In particular, and without prejudice to the 

generality of the provisions of sub-section (1), the 
following income shall, save as otherwise provided in this 
ordinance, be chargeable under the head “Income from 
other sources” namely: 

 (a) dividend; 
(b) interest, royalties and fees for technical 

services; 
 (c) ground rent; 

(d) income from the hire of machinery, 
plant or furniture belonging to the 
assessee and as so of buildings 
belonging to him if the letting of the 
building is inseparable from the letting 
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of the said machinery, plant or 
furniture; and 

(e) any income to which such-section  
(12) of section 12 or section 13 applies. 
  

6. A perusal of the above quoted provisions  of the 
Income Tax Ordinance will reveal that any property consisting of a 
land or building owned by an assessee, if let out, shall be 
chargeable  to income tax on its annual rental value  from year to 
year under section 19 and that while computing its income tax, the 
allowances and deductions shall be made as enumerated in section 
20. Section 30 of the Ordinance will be applicable only when the 
income from other sources together with the building let out is 
sought to be charged but it will not be relevant when the sole  
income arises out of land or building let out. The argument of the 
learned counsel as to the applicability of section 30 of the 
Ordinance would not be legally tenable when Company admittedly 
has not been involved in production activity during the period 
under reference.  

 
7. Having thus considered in the light of the foregoing 

discussion, we answer question No.1, 2 in the affirmative. While 
answering question No.3, we hold that as the case of the petitioner 
is covered by sections 19 and 20, section 30 will not be applicable 
thereto. As far as question 4 is concerned, as it neither arises out of 
the order of the Tribunal nor was agitated before the learned 
Income Appellate Tribunal, it need not be answered. 

 
8. For the reasons discussed above, we by maintaining 

the order of the Tribunal dismiss the tax reference alongwith the  
C.M. 

 
Dated:15.6.2004.      J U D G E 

         
       J U D G E 
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Mst. Mash Pari --- Appellant/Petitioner (s) 

 
Versus 

Mst. Zafran --- Respondent (s) 

 

JUDGMENT 

TA No. 57/2009        Date of hearing 26.10.2009 

 

EJAZ AFZAL KHAN, CJ.- Petitioners through the 
instant petition seek transfer of their case from the Court of Mr. 
Abid Zaman Khan, Civil Judge, to the Court of any other Civil 
Judge on the ground that he is likely to be influenced by a senior 
Advocate of the area, who himself is a party in the case and related 
to other co-defendants. When confronted whether these grounds 
can justify the transfer of the case from one Court to another, the 
learned counsel could not advance any tenable reason except this 
that since the judge by now might have turned hostile or biased on 
account of this application, it would be proper and appropriate to 
transfer this case from his Court to another. Even the second 
ground, I am afraid, would not furnish sufficient justification for 
transfer of the case as the judge, who is accused being biased is 
required to act much more independently, impartially and 
impersonally in the situation. This C.M. is, thus, dismissed in 
limine. However, this case is sent to the same Court with the 
direction to decide it fairly, justly and in accordance with law. Not 
only that he should decide the case as hinted above but he must 
evince that justice is done to the parties.  
 
Announced.  
26. 10. 2009             CHIEF JUSTICE 
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Farid Khan --- Appellant/Petitioner (s) 

 
Versus 

The State --- Respondent (s) 

 

JUDGMENT 

T.A No. 80/2009        Date of hearing 26.10.2009 

 

EJAZ AFZAL KHAN, CJ.- Petitioner through the instant 
petition seeks transfer of his case from the Court in district Hangu 
to a Court in any other district on the ground that conditions 
prevailing in the former are not favourable to him and that he is 
facing life threat at the hands of “Taliban” and many other 
mischief mongers. The learned counsel in support of the 
application, placed reliance on the cases of “Munawar Ali Khan 

vs. Najam Abbas, PLD 1979 Lahore 346; Mubarak Ali vs. State, 

NLR 1989 Criminal 32 and Shamsuddin vs. State, 1968 PCr.LJ 

1675”. 

 

2. I have gone through the record carefully and 
considered the submissions made by the learned counsel for the 
petitioner.  

 
3. None of the grounds urged by the learned counsel 

for the petitioner is recognized by the law to justify the transfer of 
the case from one district to another. If such grounds are allowed 
to prevail, I am afraid, the High Courts of all the Provinces would 
be flooded with such like applications as the law and order 
situation in all the Provinces including the Capital of the country is 
equally alarming. Such prayer cannot be acceded to when the 
petitioner has a right to be examined through a commission even in 
a criminal case. The cases, thus, cited by the learned counsel for 
the petitioner are not germane to the case in hand. In this view of 
the matter, I do not feel persuaded to grant the relief asked for. The 
more-so, when the petitioner himself admitted in the Court that his 
family and his daughters are residing even now in the said district. 
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This petition being without merit and substance is dismissed in 
limine. However, I direct the SHO of the concerned Police Station 
to take care of the security of the petitioner by taking all the 
necessary measures including the ones provided under Sections 
107 and 151 of the Cr.P.C. 

 
Announced.  

26. 10. 2009            CHIEF JUSTICE
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Messrs BALANA RESTAURANT, PESHAWAR 

Versus 

COLLECTOR SALES TAX, PESHAWAR 

JUDGMENT 

T.R No.4/2009 with  
C. M. 2/2009                Decided on 21st January, 2010 
(2010 P T D 1286 Peshawar High Court) 

 Sales Tax Act (VII of 1990)--- 

Ejaz Afzal Khan, C.J. and Liaqat Ali Shah, J ----Ss.3  
(1),  13 & Sixth Sched., Item No. 3 (vii)---Sales tax, levy of---
Supply of cooked food---Assessee was a contractor, supplying 
cooked food stuff to be served in an industrial canteen---Grievance 
of assessee was when food stuff cooked or prepared in messes 
run on the basis of mutuality and industrial canteens for workers 
was exempted under S.3(1) read with Sixth Schedule of Sales Tax 
Act, 1990, then food stuff supplied by it could not be taxed---
Validity---Food cooked, prepared and served in messes was 
exempted because messes were run on the basis of mutuality---
Food stuff cooked, prepared and served in canteens was exempted 
because it provided to workers of a particular class by such 
concerns, gratis or without any pecuniary consideration---
Assessee, in the present case, was embarking on such activity 
purely for profit or pecuniary consideration, therefore, it could not 
push itself into the ambit of relevant provision so as to justify its 
claim for exemption---Industrial concern in question could have 
claimed such exemption, if it would have cooked, prepared and 
served food in canteen itself, because such activity by the company 
would not be construed as the one in furtherance of taxable activity 
because of its being on losing end---Element of mutuality, 
especially when it was not disputed either in the fora below or 
High Court that the activity so embarked upon by assessee was for 
pecuniary consideration---Person supplying cooked and prepared 
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food to an industrial canteen for business activity was not 
exempted from Sales Tax, 1990---Reference was answered 
accordingly.   

 Farrukh Jawad Pani for Appellant.  

 Abdul Latif Yousafzai for Respondent.  

 Date of hearing: 20th January, 2010. 

JUDGMENT 

  

EJAZ AFZAL KHAN, C.J.---Messrs Balana Restaurant 
Peshawar, appellant herein supplying cooked and prepared food to 
the PTC for its workers in its canteen at Akora Khattak, has filed 
Tax References Nos.4,5,6,7, and 8 of 2009, by raising the question, 
whether the food stuff cooked in house and served in Industrial 
Canteen is liable to Sales Tax under sections 3 and 13 (1) of the 
Sales Tax Act, 1990? 

  

2. As all the Tax References involve similar question of law, they 
are disposed of by this single judgment. 

  

3. Learned counsel appearing on behalf of the appellant by 
referring to item 3 (vii) of the Sixth Schedule contended that when 
the food stuff cooked or prepared in messes run on the basis of 
mutuality and Industrial Canteens for workers of a particular class 
are exempt under section 13(1) read with Sixth Schedule of the 
Sales Tax Act, the food cooked, prepared and supplied by the 
appellant cannot be taxed and that the Tribunal erred in holding 
that it is liable to be taxed. Such supply, the learned counsel added, 
is exempt from Sales Tax whether it is made by the PTC itself or 
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any other person as the provision of the Schedule cannot be made 
person specific by any attribute. 

  

4. As against that, the learned counsel appearing on behalf of the 
respondent contended that the appellant cannot claim exemption, 
when supply of food to PTC, is made in the course or furtherance 
of a taxable activity. Only the PTC, the learned counsel submitted, 
could claim exemption, had it itself cooked, prepared and served 
the food in the Canteens without any pecuniary consideration. The 
appellant, the learned counsel submitted, supplying the food for 
profit cannot push itself in the orbit where it can claim exemption. 

  

5. We have gone through the record carefully and considered the 
submissions of the learned counsel for the parties. 

  

6. Before we answer the question so raised, it is worthwhile to 
know, what is the object and purpose of the legislature in 
exempting this activity? A food stuff cooked, prepared and served 
elsewhere is liable to be taxed under the Sales Act but the one 
cooked, prepared and served in messes and canteens of Industrial 
concerns is exempt. What is the rationale or raison deter behind 
this exemption? Answer to the question is provided by the 
Schedule itself. It exempts the food cooked, prepared and served in 
the messes because they are run on the basis of mutuality. It 
exempts the food cooked, prepared and served in the Canteens 
because it is provided to the workers of a particular class by such 
concerns, gratis or without any pecuniary consideration. The 
appellant admittedly embarking on this activity purely for profits 
or pecuniary consideration cannot push itself into the ambit of 
relevant provision so as to justify its claim for exemption. PTC 
could have claimed this exemption, had it cooked, prepared and 
served the food in the Canteen itself, because such activity by the 



 

Peshawar High Court 

1898 

company could not have been construed as the one in furtherance 
of taxable activity because of its being on the loosing end. The 
appellant supplying the food in its capacity as a registered person 
in furtherance of taxable activity to PTC another registered person 
cannot thus claim exemption, that too when it is on the receiving 
end. We thus do not subscribe to the view broached at the bar by 
the learned counsel for the appellant. Absence of a direct linkage 
between the appellant and the workers would be yet another reason 
in this behalf. 

  

7. The argument that such supply is exempt from sales tax whether 
it is made by the PTC itself or any other person as the provisions of 
the Sixth Schedule cannot be made person specific by any 
attribute, has not impressed us, when the learned counsel for the 
appellant could not satisfy us vis-a-vis the element of mutuality, 
especially when it has not been disputed either in the fora below or 
this Court that the activity so embarked upon by the appellant is for 
pecuniary consideration. When seen in this backdrop, we do not 
think, a person supplying the cooked and prepared food to an 
Industrial Canteen for business activity can be held to be exempt 
from Sales Tax under any canons of interpretation. The question 
formulated above is, therefore, answered accordingly. These 
References are, thus, disposed of. 

  

M.H./65/P                                                                                            
Order accordingly. 
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CIT --- Appellant/Petitioner (s) 

 
Versus 

Latif Ghee Industrials --- Respondent (s) 

 

JUDGMENT 

TR No. 15/2004          Date of hearing 02.02.2010 

 

EJAZ AFZAL KHAN, CJ.-  The Commissioner Income 
Tax has filed Tax References No.15, 16, 17, 58, 59, 62, 63, 64 of 
2004 and 19 of 2007 by urging the question whether on the facts 
and in the circumstances of the case, the Income Tax Appellate 
Tribunal, Peshawar was legally justified to confirm the order of the 
Commissioner Income Tax (Appeals), Peshawar by holding that 
interest being a business income could not be subjected to tax?.  

 
2. As all the references mentioned above involve alike 

question, we would like to dispose them of by this single 
judgment.  

 
3. The learned counsel appearing on behalf of the 

petitioner contended that when the respondent was engaged in 
manufacture and sale of cooking oil, any interest earned by it 
through an investment made in a bank or financial institution shall 
be income from other sources and hence liable to tax and that the 
learned Appellate Tribunal by failing to appreciate this essential 
aspect of the case has acted against the declared law of the land. 
The learned counsel in support of his contentions placed reliance 
on the cases of Commissioner of Income Tax, East Pakistan 

Dacca vs. The Liquidator, Khulna Bagerhat Railway Company 

Ltd., Ahmadabad (PLD 1962 SC 128) and M/s Lakki Cement 

Ltd. Vs. Commissioner Income Tax, rendered in Tax 

Reference No.117/2003, decided on 22.11.2005. 
 
4. The learned counsel appearing on behalf of the 

respondent contended that any interest accruing on a deposit 
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earned out of the business income would be income from business 
within the terms of Section 22 of the Ordinance, therefore, it is not 
liable to income tax and that the judgment of the learned Appellate 
Tribunal being in accordance with the letter and spirit of the 
aforesaid provision is not open to any interference. The learned 
counsel next contended that where any income is exempt from tax 
under clause 118(C) of the Second Schedule, so would be the 
interest earned thereon if and when deposited in view of the 
provision contained in Section 14(1) of the Ordinance, 
notwithstanding, such an income shall be included in the total 
income. The learned counsel, in support of his contentions, placed 
reliance on the cases of The Commissioner of Income-Tax, 

Sales-Tax, North Zone (West Pakistan) Lahore vs. M/s Agha 

Textile Mills, Gujranwala [PLD 1962 (W.P) Lahore 816] and 

The Commissioner of Income-Tax, East Pakistan vs. M/s 

Ayurvedic Pharmacy (Dacca), Ltd. (PLD 1970 SC 93). 

 
5.   We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 
parties.  

 
6. Before we deal with question urged before us, it is 

worthwhile to see what do the expressions “business” and 
“interest” mean. The one according to Section 2(11) of the 
Ordinance, includes any trade, commerce or manufacture or any 
adventure or concern of alike nature, whereas, latter according to 
Section 2(29) of the Ordinance means interest payable in any 
manner in respect of any money borrowed or debt incurred 
(including a deposit, claim or other similar right or obligation) and 
includes any service fee or other charge in respect of money 
borrowed or debt incurred in respect of any credit facility, which 
has not been utilized.  

 
7. The following heads of income have been listed in 

Section 15 of the Ordinance in the sequence running as under:-  
(a) Salary; 
(b) Interest on securities; 
(c) Income from house property; 
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(d) Income from business or 
profession; 

(e) Capital gains; and 
(f) Income from other sources.  

 
8. Income from business or profession according to 

Section 22 of the Ordinance chargeable under the heads of income 
from business or profession is detailed as under:- 

(a) Profits and gains of any 
business or profession carried on, or deemed 
to be carried on, by the assessee at any time 
during the income year; 
 

(b) Income derived by any trade, 
profession and similar association from 
specific services performed for its members; 
and 

(c) Value of any benefit or 
perquisite, whether convertible into money 
or not, arising from business or the exercise 
of a profession.  

 
9. Other sources have been dealt with by Section 30 of 

the Ordinance which read as under:- 

 

30. Income from other sources:- (1) 
Income from every kind which may be 
included in the total income of an assessee 
under this Ordinance shall be chargeable under 
the head ‘income from other sources’, if it is 
not included in his total income under any 
other head.  

 
(2) In particular, and without 

prejudice to the generality of the provisions of 
sub-section (1), the following income shall, 
save as otherwise provided in this Ordinance, 
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be chargeable under head ‘income from other 
sources’ namely:- 

 
(a) Dividend; 
(b) Interest, royalties and 

fees for technical services; 
 

(c) Ground rent; 
(d) Income from the hire 

of machinery, plant or furniture 
belonging to the assessee and also of 
buildings belonging to him if the 
letting of the buildings is inseparable 
from the letting of the said 
machinery, plant or furniture; and    
 

(e) Any income to which 
sub-section (12) of Section 12 or 
Section 13 applies. 

  
10. Now, we are to see, in light of the above quoted 

provisions, whether income received by the respondent from 
deposits in bank can be termed as income from other sources, 
notwithstanding, the amount so deposited was earned out of the 
business? Our answer to the question would be in the affirmative 
because the interest earned on deposits would essentially be 
income from other sources. Section 30 of the Ordinance when read 
closely and comprehensively no where makes any distinction 
whether investment in a bank or financial institution was made out 
of an income earned through business or any other source. Such 
income by no canons of interpretation can be termed as income 
from business, especially when accrual of interest has no nexus 
with manufacture or sale of cooking oil. It is, thus, income from 
other sources. The cases of Commissioner of Income Tax, East 

Pakistan Dacca vs. The Liquidator, Khulna Bagerhat Railway 

Company Ltd., Ahmadabad and M/s Lakki Cement Ltd. Vs. 

Commissioner Income Tax, rendered in Tax (Supra) may well 
be referred in this behalf.  
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11. The argument that where any income is exempt 
from tax under clause 118(C) of the Second Schedule, so would be 
the interest earned thereon if and when deposited  in view of the 
provision contained in Section 14(1) of the Ordinance, hasn’t 
impressed us because the cases before us relate to the assessment 
years, 1997-98 and 1998-99, whereas, clause 118(C) of the Second 
Schedule, no more adorned the Ordinance during such period on 
account of its being deleted by Finance Act of 1995. Even 
otherwise it is irrelevant when the interest earned by the 
respondent can’t be termed as profits and gains derived by it from 
an industrial undertaking. It is perhaps in this context that the 
learned Appellate Tribunal couldn’t record any reason in support 
of its conclusions. The cases of The Commissioner of Income-

Tax, Sales-Tax, North Zone (West Pakistan) Lahore vs. M/s 

Agha Textile Mills, Gujranwala and The Commissioner of 

Income-Tax, East Pakistan vs. M/s Ayurvedic Pharmacy 

(Dacca), Ltd. (Supra) referred to above being distinguishable are 
not germane to the cases in hand. We, therefore, are of the firm and 
considered view that the interest earned on deposit being covered 
by Section 30 of the Ordinance is liable to be taxed. The question, 
thus, raised is answered accordingly in all the references 
mentioned above.    
 
Announced. 
02. 02. 2010        CHIEF JUSTICE 

 
       J U D G E 
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COMMISSIONER OF INCOME TAX 

Versus 

ASSOCIATED INDUSTRIES 

JUDGMENT 

T.R. No.15/2007       Decided on 23rd June, 2010 
(2010 P T D 2003 Peshawar High Court) 

 (a) Income Tax Ordinance (XXXI of 1979)--- 

Ejaz Afzal Khan, C.J. and Mazhar Alam Khan, J  ----
Ss. 88 & 104---Additional tax, addition of---Deletion of such 
addition by appellate Tribunal on basis of refund relating to year 
preceding the assessment year---Validity---Assessee would 
become liable to pay additional tax in case  of non-payment of 
tax or payment of tax less  than tax payable---Creation or 
adjustment of refund did not fall within ambit of S.54 of Income 
Tax Ordinance, 1979---Tax would become payable under S.54 
of Income Tax Ordinance, 1979 on furnishing return of income 
and become payable under S.59, 59-A, 62,63 or 65 thereof on 
completion of assessment---Assessment would not mean mere 
determination of what was payable, but would include 
determination of what was refundable---Determination of tax 
payable must coincide with what was refundable, even though 
both such matters being dealt with by different provisions of the 
Ordinance---Tribunal was justified to delete additional tax---
High Court answered the reference in affirmative.  

Pakistan Machine Tool Factory (Pvt.) Ltd., Karachi v. 
Commissioner of Sales, Central, Zone-B, Karachi 2006 SCMR 
1577 and Messrs Bisvil Spinners Ltd. v. Superintendent, 
Central Excise and Land Customs Circle Sheikhupura and 
another PLD 1988 SC 370 rel. 
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(b) Interpretation of statutes--- 

 ----Fiscal statute---Statute imposing pecuniary burdens would 
be construed strictly (rather than liberally), but not to an extent 
to deny due benefit to person taxed.   

 Pakistan Machine Tool Factory (Pvt.) Ltd., Karachi v. 
Commissioner of Sales, Central, Zone-B, Karachi 2006 SCMR 
1577 and Messrs Bisvil Spinners Ltd. v. Superintendent, Central 
Excise and Land Customs Circle Sheikhupura and another PLD 
1988 SC 370 rel. 

 Eid Muhammad Khattak for Appellant. 

 Fazal-ur-Rehman, A.-A.G. and Ghulam Shoaib Tolly for 
Respondent. 

 Date of hearing: 23rd June, 2010. 

JUDGMENT 

  

EJAZ AFZAL KHAN, C.J.---This reference application raises 
the following question of law:- 

  

"Whether, the ITAT, on the facts and in the circumstances 
of the case, was legally justified to delete additional tax 
under section 88 whereas at the relevant time refund was 
neither established nor created on the record of the 
assessee". 
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2. Learned counsel appearing on behalf of the applicant contended 
that deletion of additional tax under section 88 of the Income Tax 
Ordinance, 1979 was unjustified when at the relevant time no 
refund was created. He by referring to the cases of Pakistan 
Machine Tool Factory (Pvt.) Ltd., Karachi v. Commissioner of 
Sales, Central, Zone-B, Karachi (2006 SCMR 1577) and Messrs 
Bisvil Spinners Ltd. v. Superintendent, Central Excise and Land 
Customs Circle Sheikhupura and another (PLD 1988 Supreme 
Court 370), contended that Statutes imposing pecuniary burden are 
to be construed strictly and not liberally to make out a case for the 
benefit of the person taxed. 

  

3. As against that, the learned counsel appearing on behalf of the 
respondent, contended that refund was already created and 
established at the relevant time, as such, deletion of additional tax 
under section 88 of the Ordinance was perfectly justified. Even if, 
it be otherwise, he added it being a question of fact rather than of 
law cannot be gone into by this Court while being seized of a 
reference. He next contended that where the assessees are not 
paid any interest on delayed refund, the Department on the 
principle of parity is not supposed to charge the additional tax. 

  

4. We have gone through the record carefully and considered the 
submissions of the learned counsel for the parties. 

  

5. Creation of refund is not disputed on the record. What is 
disputed is its adjustment against the tax payable because of its 
subsequent creation. Now the question crops up whether the 
creation of refund, which relates to the year preceding the 
assessment year can be termed as subsequent so as to justify 
refusal of its adjustment against the tax payable. Before we answer 



 

Peshawar High Court 

1907 

the question, it is worthwhile to refer to section 88 of the 
Ordinance which reads as under:--- 

  

"88. Charge of additional tax for failure to pay tax with the 
return.---Where any assessee fails to pay tax under 
section 54 or the tax so paid is less than the tax payable 
under that section, he shall be liable to pay additional 
tax at the rate of twenty four per cent, per annum of the 
amount not paid or the amount by which the tax paid by 
him falls short of the tax payable under that section, as the 
case may be, and such additional tax shall be calculated 
from the first day of October or the date on which the 
tax was payable, whichever is the later, to the date on 
which the tax is paid or the date on which an order under 
subsection (1) of sections 59, 59-A, section 62, section 63 
or section 65, as the case may be, is made, whichever is the 
earlier." 

  

6. A perusal of the above quoted provision reveals that assessee 
becomes liable to pay additional tax, when he fails to pay the tax 
under section 54 of the Ordinance or the tax paid is less than the 
tax payable under that or any other section enumerated above. 
Creation of refund or its adjustment against the tax payable is 
quite outside the ambit of this provision, if we construe it 
according to the plain meanings of the words used therein. It is 
section 104, which envisages the adjustment of refund against 
the tax payable. But it has to be seen when the tax becomes 
payable and when the refund becomes due. The tax becomes 
payable under section 54 of the Ordinance on furnishing the 
return of income. It becomes payable under section 59,59-A, 
62,63 or 65 on completion of assessment. Assessment, in our view, 
does not mean determination of what is payable. It also includes 
determination of what is refundable. As both of them are 
interconnected with and have deep bearing on each other, 
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determination of the former, as far as it is possible, must 
coincide with that of the latter notwithstanding they are dealt with 
by different provisions of the Ordinance. It is all the more desirable 
when refund relates to the year preceding assessment year. When 
confronted as to why so much slackness on the part of the Income 
Tax Officer, the learned counsel for the appellant, submitted 
that the respondent may have filed the application for 
rectification belatedly. When seen in this background, the learned 
Appellate Tribunal by off setting the refund of the tax payable was 
perfectly justified to delete the additional tax. The moreso when it 
arises out of the preceding assessment year. 

7. Yes, the Statute imposing pecuniary burdens are to be construed 
strictly rather than liberally as held in the cases Pakistan Machine 
Tool Factory (Pvt.) Ltd., Karachi v. Commissioner of Sales, 
Central, Zone-B, Karachi and Messrs Bisvil Spinners Ltd. v. 
Superintendent; Central Excise and, Land Customs Circle 
Sheikhupura and another (supra), but it does not mean that the 
Statute be strained and stretched to an extent where even the due 
benefit should be denied to the person taxed. We do not agree 
with the contention of the learned counsel for the applicant that 
the learned Appellate Tribunal has construed- the provisions of the 
Ordinance liberally to benefit the person taxed. It, as a matter of 
fact, has construed it, according to the recognized principles 
regulating the understanding and interpretation of Statutes. We, 
therefore, have no hesitation to answer the question in the 
affirmative. This reference stands disposed of accordingly. 

  

S.A.K./260/P                                                                           
Answer in affirmative. 
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CIT --- Appellant/Petitioner (s) 

 
Versus 

M/S Sharik Enterpriser --- Respondent (s) 

 

JUDGMENT 

TR No. 151/2003          Date of hearing 09.12.2010 

 

EJAZ AFZAL KHAN, CJ.-  The Commissioner Income 
Tax has filed Tax References No.151 of 2003 and 57 of 2004 by 
urging the question whether on the facts and in the circumstances 
of the case, the Income Tax Appellate Tribunal, Peshawar was 
legally justified to confirm the order of the Commissioner Income 
Tax (Appeals), Peshawar by holding that interest being a business 
income could not be subjected to tax?.  

 
2. As both the references mentioned above involve 

alike question, we would like to dispose them of by this single 
judgment.  

 
3. The learned counsel appearing on behalf of the 

petitioner contended that when the respondents were engaged in 
manufacture and sale of textile products and detonators, any 
interest earned by them through an investment made in a bank or 
financial institution shall be income from other sources and hence 
liable to tax and that the learned Appellate Tribunal by failing to 
appreciate this essential aspect of the case has acted against the 
declared law of the land. The learned counsel in support of his 
contentions placed reliance on the cases of Commissioner of 

Income Tax, East Pakistan Dacca vs. The Liquidator, Khulna 

Bagerhat Railway Company Ltd., Ahmadabad (PLD 1962 SC 

128) and M/s Lakki Cement Ltd. Vs. Commissioner Income 

Tax, rendered in Tax Reference No.117/2003, decided on 

22.11.2005. 
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4. The learned counsel appearing on behalf of the 
respondents contended that any interest accruing on a deposit 
earned out of the business income would be income from business 
within the terms of Section 22 of the Ordinance, therefore, it is not 
liable to income tax and that the judgment of the learned Appellate 
Tribunal being in accordance with the letter and spirit of the 
aforesaid provision is not open to any interference. The learned 
counsel next contended that where an income is exempt from tax 
under clause 118(C) of the Second Schedule, so would be the 
interest earned thereon if and when deposited in view of the 
provision contained in Section 14(1) of the Ordinance, 
notwithstanding, such an income shall be included in the total 
income. The learned counsel, in support of his contentions, placed 
reliance on the cases of The Commissioner of Income-Tax, 

Sales-Tax, North Zone (West Pakistan) Lahore vs. M/s Agha 

Textile Mills, Gujranwala [PLD 1962 (W.P) Lahore 816] and 

The Commissioner of Income-Tax, East Pakistan vs. M/s 

Ayurvedic Pharmacy (Dacca), Ltd. (PLD 1970 SC 93). 

 
5.   We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 
parties.  

 
6. Before we deal with question urged before us, it is 

worthwhile to see what do the expressions “business” and 
“interest” mean. The one according to Section 2(11) of the 
Ordinance, includes any trade, commerce or manufacture or any 
adventure or concern of alike nature, whereas, latter according to 
Section 2(29) of the Ordinance means interest payable in any 
manner in respect of any money borrowed or debt incurred 
(including a deposit, claim or other similar right or obligation) and 
includes any service fee or other charge in respect of money 
borrowed or debt incurred in respect of any credit facility, which 
has not been utilized.  

 
7. The following heads of income have been listed in 

Section 15 of the Ordinance in the sequence running as under:-  
(g) Salary; 
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(h) Interest on securities; 
(i) Income from house property; 
(j) Income from business or 

profession; 
(k) Capital gains; and 
(l) Income from other sources.  

 
8. Income from business or profession according to 

Section 22 of the Ordinance chargeable under the heads of income 
from business or profession is detailed as under:- 

(d) Profits and gains of any 
business or profession carried on, or deemed 
to be carried on, by the assessee at any time 
during the income year; 
 

(e) Income derived by any trade, 
profession and similar association from 
specific services performed for its members; 
and 

 
(f) Value of any benefit or 

perquisite, whether convertible into money 
or not, arising from business or the exercise 
of a profession.  

 
9. Other sources have been dealt with by Section 30 of 

the Ordinance which read as under:- 

 

30. Income from other sources:- (1) 
Income from every kind which may be 
included in the total income of an assessee 
under this Ordinance shall be chargeable under 
the head ‘income from other sources’, if it is 
not included in his total income under any 
other head.  

 
(2) In particular, and without 

prejudice to the generality of the provisions of 
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sub-section (1), the following income shall, 
save as otherwise provided in this Ordinance, 
be chargeable under head ‘income from other 
sources’ namely:- 

 
(f) Dividend; 
(g) Interest, royalties and 

fees for technical services; 
 

(h) Ground rent; 
(i) Income from the hire 

of machinery, plant or furniture 
belonging to the assessee and also of 
buildings belonging to him if the 
letting of the buildings is inseparable 
from the letting of the said 
machinery, plant or furniture; and    
 

(j) Any income to which 
sub-section (12) of Section 12 or 
Section 13 applies. 

  
10. Now, we are to see, in light of the above quoted 

provisions, whether income received by the respondents from 
deposits in bank can be termed as income from other sources, 
notwithstanding, the amount so deposited was earned out of the 
business? Our answer to the question would be in the affirmative 
because the interest earned on deposits would essentially be 
income from other sources. Section 30 of the Ordinance when read 
closely and comprehensively no where makes any distinction 
whether investment in a bank or financial institution was made out 
of an income earned through business or any other source. Such 
income by no canons of interpretation can be termed as income 
from business, especially when accrual of interest has no nexus 
with manufacture or sale of textile products and detonators. It is, 
thus, income from other sources. The cases of Commissioner of 

Income Tax, East Pakistan Dacca vs. The Liquidator, Khulna 

Bagerhat Railway Company Ltd., Ahmadabad and M/s Lakki 
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Cement Ltd. Vs. Commissioner Income Tax, rendered in Tax 

(Supra) may well be referred in this behalf.  
 
11. The argument that where an income is exempt from 

tax under clause 118(C) of the Second Schedule, so would be the 
interest earned thereon if and when deposited  in view of the 
provision contained in Section 14(1) of the Ordinance, hasn’t 
impressed us because the cases before us relate to the assessment 
years, 1998-99 and 2000-2001, whereas, clause 118(C) of the 
Second Schedule, no more adorned the Ordinance during such 
period on account of its being deleted by Finance Act of 1995. 
Even otherwise it is irrelevant when the interest earned by the 
respondents can’t be termed as profits and gains derived by them 
from an industrial undertaking. It is perhaps in this context that the 
learned Appellate Tribunal couldn’t record any reason in support 
of its conclusions. The cases of The Commissioner of Income-

Tax, Sales-Tax, North Zone (West Pakistan) Lahore vs. M/s 

Agha Textile Mills, Gujranwala and The Commissioner of 

Income-Tax, East Pakistan vs. M/s Ayurvedic Pharmacy 

(Dacca), Ltd. (Supra) referred to above being distinguishable are 
not germane to the cases in hand. We, therefore, are of the firm and 
considered view that the interest earned on deposit being covered 
by Section 30 of the Ordinance is liable to be taxed. The question, 
thus, raised is answered accordingly in both the references 
mentioned above.    

 

Announced. 
09. 12. 2010           CHIEF JUSTICE 

 
           J U D G E 

 


