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JUDICIAL DEPARTMENT 

Writ Petition No. 98/2009. 
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Date of hearing…………………….03.03.2010……………………………………. 

Petitioner. (Amjad Nawaz)  By Mr. M. Amin Khattak Lachi, Advocate.   

Respondent. (State & others) By Sardar Ali Raza, DAG, for respondents.  
 

******************* 
 

DOST MUHAMMAD KHAN, J.- Through this 

constitutional petition, Amjad Nawaz Advocate, petitioner, 

has prayed for issuance of a writ to the respondents to 

appoint him as an ASI because he is son of deceased sub-

inspector of police. In support of his claim, he has placed 

reliance on sub-rule (4) of Rule 10 of the NWFP Civil 

Servants (Appointment, Promotion and Transfer) Rules, 

1989.  

2. Arguments heard and record perused.  

3. The respondents were put on notice to file 

comments, however, only respondent No.2, the Appointing 

Authority (CCPO) Peshawar, filed his comments, who 

admitted that the petitioner is the son of deceased sub-
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inspector but he has taken a plea that there is no provision 

in the Rules to appoint son of a police officer, who has died 

natural death while serving the department and only sons of 

“Shaheed” police officials / officers are entitled to be 

appointed as ASI but on the recommendation of the 

Provincial Police Officer / I.G.P under the police 

“Shuhadaa” package.  

4. For resolving the controversy, sub-rule (4) of Rule 

10 of the NWFP Civil Servants (Appointment, Promotion 

and Transfer) Rules, 1989, is not only relevant but have a 

decisive and incisive role to play, therefore, the same is 

reproduced below: -  

“R.10(4). Notwithstanding the procedure 

prescribed in sub-rule (2), the appointing 

authority may appoint one of the children of 

a deceased civil servant, who died during 

service, to a post in any of the Basic Pay 

Scales No. 1 to 15; provided that the child 

possesses the minimum qualification 

prescribed for appointment to the post. The 

appointment, as aforesaid, shall be subject to 

the availability of a vacancy and if two or 
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more vacancies in different pay scales are 

available at a time, and the child possesses 

the qualifications which make him eligible 

for appointment to more than one post, he 

shall be appointed to the post carrying higher 

pay scale”.  

 
5. Learned counsel for the respondents, however, 

relied on Clause (ii) of Rule 3 of the NWFP Public Service 

Commission (Functions) Rules, 1983, wherein posts in 

basic pay scale 11 to 15 or equivalent, specified in the 

listed departments therein, except district cadre posts, has 

to be recommended for appointment by the NWFP Public 

Service Commission, thus, contended that unless the 

petitioner undergo the screening test and interview 

successfully, he could not be extended the benefit of sub-

rule (4) supra, therefore, he is not entitled to be appointed 

on the strength of said rule.  

6. The NWFP Civil Servants (Appointment, Promotion 

& Transfer) Rules 1989, has given a full scheme with 

regard to the appointment of civil servants to different pay 

scales. Rule 10 (a) & (b) states as follows: -  
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“R. 10. Appointment by initial 

Recruitment-(1).Initial appointment to posts 

[in various pay scales] shall be made--- 

(a). if the post falls within the purview of the 

Commission, on the basis of examination or 

test to be conducted by the Commission; or  

(b). if the post does not fall within the 

purview of the Commission, in the manner 

as may be determined by the Government.”  

7. Sub-rule [(2) thereof provides that initial recruitment 

to posts which does not fall within the purview of the 

Commission shall be made on the recommendation of the 

Departmental Selection Committee, after vacancies have 

been advertised in the newspapers;]  

8. It is not denied by respondent No.2 in his comments 

that the petitioner is qualified and eligible to be appointed 

and rightly so because he is a law graduate and practicing 

lawyer, therefore, fulfills all the requisite qualifications and 

eligibility criteria.  

9. The question, thus, arise as to whether sub-rule (4) 

of Rule 10 of the NWFP Civil Servants (Appointment, 

Promotion & Transfer) Rules, 1989, shall have precedence 
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and overriding effects on Rule 10 (a) & (b) or it is 

otherwise.  

10. As reproduced, sub-rule (4) of Rule 10 supra is 

containing non-obstante clause and indeed is a clear 

exception to the preceding rules contained therein laying 

down the procedure for initial recruitment to post which 

comes within the purview of NWFP Public Service 

Commission.  

11. This beneficial rule was enacted / framed to 

compensate the sons of those serving employees, who die 

during service prematurely i.e. before the date of 

retirement. If the construction, placed by learned counsel 

for the respondents on these two opposing rules, is allowed 

to prevail then, in that case sub-rule (4) of Rule 10 supra 

would become absolutely redundant, ineffective and 

inoperative in the field. Such intention cannot be attributed 

to the rules making authority because if its benefit is denied 

to the son of the deceased employee of police department 

then, he will have to compete with the bulk of other 

candidates on merits and in that case he would be 
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completely deprived of the benefits available to him under 

this beneficial provision.  

12. It is cardinal principle of interpretation of statutes 

that whenever the Court is confronted with the 

interpretation of two different statutes and there is a clash 

between them then, the Court has to place such 

interpretation so that the real object behind the same is 

achieved and maximum efforts are to be made not to render 

one of them ineffective, superfluous or redundant. On the 

strength of this principle, it can be held without any fear of 

rebuttal that sub-rule (4) of Rule 10 of the NWFP Civil 

Servants (Appointment, Promotion & Transfer) Rules, 

1989, is independent and is operative in its own field and 

being beneficial to a particular class of candidates shall 

prevail with regard to the reserved quota of the deceased 

employees sons, otherwise, the suggested interpretation if 

is placed on it, the same will absolutely destroy the very 

provision of law and its beneficial effects.  

13. It is also a universal principle of interpretation of 

statute that any provision of law or rule beneficial to the 
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citizen / subject conferring special rights or privileges then 

efforts should be made by the Court to preserve such rights 

/ privileges so conferred upon by the statute and not to opt 

for that interpretation which would destroy the same.  

14. If the intention of rule making authority was to give 

overriding and superimposing effect to clause (ii) of Rule 3 

of the NWFP Public Service Commission (Functions) 

Rules, 1983, then in that case it would have expressly 

mentioned by adding non-obstante clause to the effect that 

“notwithstanding any thing contained in sub-rule (4) of 

Rule 10 of the NWFP Civil Servants (Appointment, 

Promotion and Transfer) Rules, 1989, including posts 

reserved for deceased employees sons shall be within 

the purview of Public Service Commission” which is not 

the case in hand albeit sub-clause (ii) brining posts in BPS-

11 to 15 or equivalent in the listed department, including 

police department within the purview of NWFP Public 

Service Commission vide through Notification No. SOR-

I(E&GAD)1-99/73 (Vol. IV) dated 02.11.2002, therefore, 

sub-rule (4) of Rule 10 of the NWFP Civil Servant 
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(Appointment, Promotion and Transfer) Rules, 1989, was 

in the knowledge of the rules making authority as it was 

existing at that time, however, it was not disturbed either 

expressly or impliedly in any manner, thus, the necessary 

inference be drawn therefrom must be that the rules making 

authority intended to preserve sub-rule (4) of Rule 10 ibid”.  

15. In view of the above legal position, we are of the 

firm opinion, that the petitioner is entitled to the benefit of 

sub-rule (4) of Rule 10 of the NWFP Civil Servants 

(Appointment, Promotion and Transfer) Rules, 1989, and 

when he is possessed of more than the required 

qualifications and also fulfills the eligibility criteria laid 

down thereunder then, the respondents are not acting within 

lawful authority, refusing him the appointment on the post 

of an ASI, as prayed for.  

  Accordingly, this petition is allowed and the 

respondents are directed to consider the case of the 

petitioner for his appointment as an ASI on the strength of 

sub-rule (4) of Rule 10 of the NWFP Civil Servants 

(Appointment, Promotion and Transfer) Rules, 1989.      
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  Petition admitted and allowed in the above terms.  

 

Announced: 
03.03.2010. 
 

J U D G E   

 

J U D G E   

/*Saif*/ 
 

 

 


