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Farzand Ali  --- Petitioner 

 

Versus 

The State --- Respondents 

JUDGMENT 
 

J.Cr. A No.18 of 1998      Date of hearing 20/03/2001  

(2001 Cr.L.J 704)                                 and 

21/03/2001 

 

EJAZ AFZAL KHAN, J.-    On 11.3.1990 at 10 a.m. 

while patrolling in their official vehicle, the deceased Ghulam 

Muhammad Khan, S.H.O. Police Station Shahbaz Gari alongwith 

Javed Khan, Muhammad Younas and Sher Ali constables stopped 

the vehicle near the fields of Shahi Kapura. No sooner did they 

alight from the vehicle than they saw two persons going towards 

the south, one of whom was armed with a Topak. When the S.H.O. 

asked them to stop,, the one who was armed with a Topak fired at 

him which, however, went amiss. He then directed his constables 

to fire at the aforesaid persons but in vain. At last, after getting the 

rifle of Javed Khan P.W.16, the S.H.O. himself set out to 

apprehend the persons but in that tug of war, on being fired at by 

the armed person got hit, fell on the ground and eventually 

succumbed to his injuries. The assailants despite desperate chase 

could not be traced down. On the report of Javed Khan P.W. a case 

under sections 302/307/353/34, PPC was registered vide FIR 

No.164, dated 11.3.1990 in the Police Station Shahbaz Gari against 

unknown persons who could be identified on their being sighted. 

2. During the course of investigation it transpired that Isteraj 

acquitted co-accused and Farzand Ali, a deserter from the Army, 

appellant herein, were the persons responsible for the whole affair 

resulting in the death of the deceased. The former on being tried by 

the learned Addl: Sessions Judge was acquitted under section 265-

K Cr.P.C. as no role was assigned to him while the latter being 

already absconder was declared proclaimed offender and perpetual 

warrants of arrest were directed to be issued against him vide order 
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dated 18.3.1993. On being arrested from a  Jail in Karachi and 

interrogated during the course of investigation, the appellant 

allegedly made a confessional statement. On the completion of the 

investigation he was forwarded to the Court of the learned Sessions 

Judge for trial. On being charged when he pleaded not guilty, the 

prosecution examined as many as 18 witnesses to prove its case 

against the appellant. 

3. P.W.1 performed the post-mortem examination on the 

dead-body of the deceased and found the following:-- 

 External Examination: 

(1) Fire-arm entry wound 1/3” x ½” in diameter 4” 

below the left elbow on the dorsal aspect. 

(2) F.A. lacerated wound probably exit wound 4” x 4” 

in diameter with protrusion of muscular and fatty, 

tissue with fracture of radius and ulna and lower 

end of humorous (left side). 

(3) F.A./entry wound (left side) front of neck below 

mandible. 

Internal Examination: 

Thorax Larynx and trachea and blood vessels were found 

injured. 

Abdomen Pharynx and oescophagus injured, stomach 

contained semi-digested food. 

In his opinion, cause of death was shock produced by 

haemorrhage and axphexia due to fire-arm injury to 

trachea, larynx and major survical vessels. Probable time 

between injury and death was ten to  twenty minutes while 

between death and P.M. within two hours. Shirt and Jercy 

bearing marks of Fire-Arm belonging to the deceased 

alongwith P.M. report were handed over to local police.” 

 

P.W.2 identified the dead-body at the time of the post-mortem 

examination. P.W.3 being a marginal witness, testified to the 

correctness of recovery memos. Ex.P.C., Ex.P.C./1, Ex.P.C./2, 

Ex.P.C./3 and Ex.P.C./4 whereby the blood-stained earth, one 

empty of 7 MM rifle Ex.P-1 from the spot, 13 empties of 7.62 bore 

Ex.P-2 from the place of Younas Khan, F.C. one shirt Ex.P-3, 

Jercy Ex.P-4, shoulders Ex.P-5 and name-plate Ex.P-6 belonging 
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to the deceased produced by Maqsood Ali, F.C. and deserter roll of 

the appellant produced by Mir Akber Shah, Moharrir were taken 

into possession by the Investigating Officer and sealed into 

different parcels. P.W.4 escorted the dead-body from Surgical 

Ward D.H.Q. Hospital Mardan to mortuary and after the post-

mortem examination, its report alongwith the blood-stained 

garments handed over to the Investigating Officer. P.W.5 furnished 

circumstantial evidence by deposing that on the day of occurrence 

Farzand Ali came to his shop for dressing as he was having an 

injury on his leg which he refused to dress because, he sustained 

that in an encounter with the police. P.W. 6 partially investigated 

the case. PW-7 recorded the confessional statements of the 

appellant Ex.PZ, testified to its correctness and that of the 

questionnaire Ex.PZ/1 and the Certificate Ex.PZ/2. PW 8 prepared 

injury sheet Ex.P.M./2 and inquest report Ex.PM/3. PW-9 on 

receipt of murasila incorporated the same into FIR Ex.PA PW-10 

is a witness to memo. Ex.PW/10/1 whereby the appellant, in his 

presence, pointed out the places of the scene of occurrence. PW-11 

recorded the statement of the P.Ws. under section 161, Cr.P.C. 

P.W. 12 arrested the appellant and shifted him to Mardan after 

observing the requisite formalities. PW-13 partially investigated 

the case and took into possession one 7 Mmrifle alongwith its 

licence from Ghulam Haider a maternal uncle of the appellant vide 

memo: Ex.PW 13/1. PW 14 medically examined the appellant and 

found the following:- 

  

“1. A wound ¼ x ¼ inch in diameter. The wound was healed and 

was present on the right calf. The injury was simple in nature and 

the kind of weapon was not given because the wound was healed. 

Similarly probable duration between injury and examination could 

not be given for the same reason in the medico-legal report 

Ex.PN.”    

 

 PW-15 witnessed the recovery of 7 MM rifle bearing 

No.4174 Ex.P-7 alongwith its licence vide recovery memo> 

Ex.PW 13/1, prepared the site-plan Ex.P.B./1, recorded police 

statements of the marginal witnesses, moved an application Ex.PW 

15/1, for recording their magisterial statements, vide application 
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Ex.PW 15/2, obtained order from Illaqa Magistrate vide 

application. Ex.PW 15/3 for sending the empties to the ballistic 

expert, sent the same as well as rifle thereto vide application 

Ex.PW 15/4 and on receipt of his report Ex.PW 15/5 placed it on 

file. He also testified to the correctness of the injury sheet 

Ex.P.N./1 whereby the appellant was sent to the Hospital for 

medical examination. PW-16 furnished ocular account of the 

incident, testified to the correctness of murasila Ex.PA. PW-17 

also furnished ocular account of the incident. PW-18 investigated 

the whole case, took into possession the articles mentioned above, 

sent the empties to the Arms Expert vide application Ex.PW 18/1, 

blood stained uniform and blood-stained earth to the Serologist for 

analysis vide application Ex.PW 18/2 on receipt of his report 

placed it on the file which is Ex.PW 18/3 and applied for warrants 

under section 204, Cr.P.C. and proclamation notice under section 

87, Cr.P.C. vide application Ex.PW 18/4 and Ex.PW 18/5. 

 

4. On the close of the prosecution evidence, the appellant was 

examined under section 342, Cr.P.C. who pleaded innocence and 

denied his involvement in the commission of the crime. 

 

5. On the completion of the trial, the learned Sessions Judge 

sentenced the appellant to imprisonment for life with a fine of 

Rs.50,000/- or in default to undergo one month’s R.I. under section 

302, PPC. 3 years R.I. with a fine of Rs.5000/- or in default to 

undergo 6 months R.I. under section 307, PPC and 2 years R.I. 

with a fine of Rs.5000/- or in default to undergo 6 months’ R.I. 

under section 353, PPC with the benefit of section 382-B, Cr.P.C. 

vide judgment dated 4.9.1996. 

 

6. On being aggrieved by the judgment of the learned 

Sessions Judge, the appellant filed this appeal. 

 

7. The learned counsel for the appellant contended that the 

evidence furnished by the eye-witnesses of the incident does not by 

any means point to the involvement of the appellant n the crime as 

neither he has been named nor description of his features and 

characteristics has been given in the FIR. He next contended that 
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though it has been mentioned in the FIR that the assailant could be 

identified on his being sighted yet no identification parade was 

held to identify the assailant. While referring to the evidence of 

Nadir Khan, he contended that his evidence too, does not point to 

the conclusion that he was responsible for the casualty as it is not 

the case of the prosecution that the appellant sustained any injury 

during the course of the alleged encounter. He further contended 

that the only evidence which can connect the appellant with the 

crime is the confessional statement of the appellant but that also 

cannot be relied upon in a case involving capital punishment, 

firstly because it runs counter to the ocular testimony and secondly 

because extraction of confessional statement in a case of police 

encounter is a matter of common occurrence. He by summoning up 

his arguments contended that questions which are essential rather 

imperative to ensure the voluntariness of a confessional statement 

have not been put to the appellant, therefore, its voluntariness is 

not above-board. 

 

8. The learned counsel for the State contended that the 

circumstantial evidence coupled with the confessional statement of 

the appellant is sufficient to bring guilt home to the appellant, 

moreso when there is a prolonged noticeable abscondence to his 

discredit and that the Trial Court in view of this evidence has 

rightly recorded the conviction of the appellant which deserves no 

interference. 

 

9. We have given anxious thought and consideration to the 

arguments of the learned counsel for the parties and have perused 

the record with their able assistance. As far as the ocular testimony 

is concerned that does not give any cue or clue as to the 

involvement of the appellant in the commission of the crime, that 

is why it has been discarded by the Trial Court and rightly so. 

Moreover, the absence of  description regarding the features of the 

appellant in the FIR and the absence of identification parade are 

the factors which would seriously damage the probative worth of 

the ocular evidence if it has any. Similarly the circumstantial 

evidence furnished by PW Nadir Khan is not of the type which can 

be held compatible with the guilt of the appellant or incapable of 
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explanation on any other reasonable hypothesis except his guilt. 

The only important evidence connecting the appellant with the 

crime which can be considered for a while is the confessional 

statement of the appellant. Before we consider its evidentiary 

value, it is worth-while to examine whether it was true, voluntarily 

made, legally recorded and fits in with the surrounding 

circumstances? A perusal of the record would show that the 

questions whether he would make confession or not he would not 

be sent back to the police custody: whether he was subjected to any 

inducement, threat or promise and for how long he remained in 

police custody, which are essential to ascertain the voluntary 

character of a confessional statement have not been asked. Besides 

this, there is nothing on the record to show that the Magistrate 

recording the confessional statement disclosed his identity as a 

Magistrate. The statement in the confession that he made a mistake 

and that he be pardoned shows that it was recorded without 

removing the impression caused by any inducement, threat or 

promise which is a mandatory requirement of Article-41 of Qanun-

e-Shahadat Order. Similarly the statement that the appellant was 

fired at first and injured by the police party and that he in a state of 

panic retaliated negates the prosecution version because it has 

never been a case of the Prosecution that the appellant was fired at 

first and injured by the police party. We, therefore, hold that the 

confessional statement of the appellant was neither true, nor 

voluntary, nor legally recorded nor it fits in with the attending 

circumstances of the case. Similarly the recovery of empties from 

the spot on the day of occurrence an 7 MM rifle from the maternal 

uncle of the appellant after the lapse of three years and their 

belated dispatch to the Ballistic Expert would not prove anything 

against the appellant. The statement of PW Javed Khan that the 

appellant after firing at the deceased sought refuge in a nearby 

house by scalling over its wall and he by immediately following 

him in the house could not find him there inspite of the fact that it 

has no exit is nothing but a cock and bull story which further 

makes the whole version highly doubtful and unworthy of any 

credence. The argument of the learned State counsel that there is a 

prolonged noticeable abscondence to the discredit of the appellant 

will not per se prove the case of the prosecution because 



 

Peshawar High Court 

418 

abscondence at the most can be taken as corroborative of the 

charge and not the evidence of the charge. 

 

10. As a sequel to what has been discussed above, we accept 

this appeal, set aside the impugned conviction recorded and 

sentence imposed by the learned Sessions Judge Mardan dated 

4.9.1996 and the appellant Farzand Ali is acquitted of the charge 

under section 302/34 PPC. He is directed to be released forthwith, 

if not required in any other cause. 

 

 

      Acquittal Ordered. 
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Subhanullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

J.Cr. A. No. 63/2004       Date of hearing 25.11.2004 

 

EJAZ AFZAL KHAN J.-   Petitioner Subhanullah was 

tried on the charge under section 9-C, CNSA by the learned Judge 

Special Court and was thus sentenced to 8 years R.I. with a fine of 

Rs.one lac, or in default to undergo six months S.I. vide judgment 

dated 9.6.2003. 

 

2. On appeal before this Court, the conviction 

recorded by the learned trial Court was maintained but in the 

peculiar circumstances of the case, the sentence was reduced from 

eight years to five years and that of fine from Rs.one lac to fifty 

thousands, or in default to undergo six months S.I. vide judgment 

dated 11.9.2003. The petitioner instead of filing a petition for 

Leave to Appeal in the Honorable Supreme Court of Pakistan has 

once again invoked the revisional jurisdiction of this Court under 

section 439 Cr.P.C. 

 

3. As after deciding the appeal as mentioned above 

this Court has become functus officio, no proceeding by way of 

revision can be entertained therefore, this petition being 

incompetent is dismissed. 

 

Announced on:       CHIEF JUSTICE 

25.11.2004 

           J U D G E 
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AMBAR SHAH---Appellant 

Versus 

THE STATE---Respondent 

JUDGMENT 

J.Cr.A No.112/2005              Decided on 11.04.2005 

(2005 Y L R 2346 Peshawar) 

Control of Narcotic Substances Act (XXV of 1997)--- 

Ejaz Afzal Khan, J ----S. 9---Appreciation of evidence---

All witnesses consistently deposed that accused was apprehended 

on the spot pursuant to a raid and that Charas weighing 2016 grams 

was recovered from a shopping bag held by him in his right hand--

-Samples taken from the suspected substance were sent to Forensic 

Science Laboratory which were found to contain Charas---Charge 

against accused, in circumstances stood proved beyond any 

shadow of doubt---Finding of conviction recorded by Trial Court 

against accused could not be interfered with, in circumstances, but 

since quantum of sentence had to be proportionate to the quantum  

of substance recovered, maintaining conviction of accused, 

sentence awarded to him by Trial Court was reduced from 7 years 

R.I. to 2 years R.I and fine from Rs.1, 00,000 to Rs.10, 000 

accordingly. 

 Aftab Khan for Appellant. 

 Akhtar  Naveed Khan   Dy. Advocate-General for the State. 

 Date of hearing: 11th April, 2005.  
 

JUDGMENT 
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Appellant who was proceeded against in the Court of learned 

Judge Special Court on the charge of having been found in 

possession of 2 K.Gs. of Charas in a case registered against him 

under section 9 C.N.S. Act vide F.I.R. No.635 dated 13-9-2001 

Police Station, Nowshera Cantt. and on its proof was convicted and 

sentenced to 7 years R.I. with a fine of Rs.1,00,000 or in default to 

undergo 6 months' S.I. vide judgment dated 23-12-2004, preferred 

the instant appeal to assail his conviction and sentence. 

  

2. The learned counsel appearing on behalf of the appellant by 

highlighting various minor and insignificant discrepancies tried to 

make out a case for acquittal of the appellant but when sensed that 

his arguments in this behalf are not expected to deliver goods he 

straightaway asked for reduction in sentence by submitting that 

since the magnitude of sentence is to be in proportion to the 

magnitude of the crime the sentence of 7 years with a fine of 

Rs.1,00,000 would be too harsh as punishment for possessing 2 

K.Gs of charas. 

  

3. As against that the learned D.A.-G. appearing on behalf of the 

State argued that the evidence on record besides being consistent 

and confidence-inspiring is not suffering from any infirmity as 

could give rise to any doubt, therefore, he was rightly convicted by 

the learned trial Court. However, he could not convincingly resist 

the argument of the learned counsel for the appellant for reduction 

in sentence. 

  

4. We have gone through the record carefully and considered the 

submissions of the learned counsel for the parties. 
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5. A perusal of the evidence on record would reveal that all the 

witnesses consistently deposed that the appellant was apprehended 

on the spot pursuant to a raid and that charas weighing 2016 grams 

was recovered from a shopping bag held by him in his right hand. 

The .samples taken from the suspected substance were sent to 

F.S.L. which were found to have contained charas. When this is 

the state of evidence, we have no doubt in our mind that the charge 

against him stands proved beyond any shadow of reasonable doubt. 

Therefore, we A will not like to interfere with the finding of 

conviction. But since the quantum of sentence has to be 

proportionate to the quantum of the substance recovered, the 

argument of the learned counsel for the appellant for reduction in 

sentence is not without force, therefore, we while maintaining his 

conviction would reduce the sentence of imprisonment from 7 

years' R.I. to 2 years' R.I. and that of fine from Rs.1,00,000 to 

Rs.10,000 or in default to undergo S.I. for 3 months. 

  

With the above modification, this appeal is dismissed. 

  

H.B.T./448/P                                                                                       

Order accordingly.
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Nazar --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

J. Cr.A. No. 251/2008         Date of hearing 25.11.2009 

 

EJAZ AFZAL KHAN , C.J.-   Nazar alias Malang was 

charged in a case registered against him and three others under 

Sections 302/324/109 PPC, vide FIR No. 739, dated 30-12-2005 in 

Police Station Parang, for the murder of Shamshad Khan. 

 

2. After his arrest and completion of investigation, he 

was sent to the learned Additional Sessions Judge for trial who on 

its conclusion, sentenced the appellant to death under Section 

302(b) PPC and to pay compensation of Rs.one lac under Section 

544-A Cr.P.C. and to undergo five years R.I. with a fine of 

Rs.l0000/- under Section 324 PPC with the benefit of Section 382-

B Cr.P.C., vide judgment dated 12-6-2008. Hence, this appeal and 

the Murder Reference which are disposed of by this single 

judgment. 

 

3. Learned counsel appearing on behalf of the 

appellant after giving facts of the case, drew our attention to the 

statements of the PWs recorded in the court which have not been 

cross-examined by anybody on behalf of the appellant. There were 

as many as three counsel representing the acquitted co-accused but 

none of them cross-examined any of the PWs on behalf of the 

appellant. Before going to the merits of the case, we straightaway 

asked the learned Additional Advocate General and the counsel 

representing the complainant as to whether conviction and 

sentences awarded to the appellant can be maintained when none 

of the PWs examined in the court has been cross-examined by the 

appellant, the learned AAG straightaway replied the query in  
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“NO” and so was the case with the learned counsel for the 

complainant. When this is the state of things, it would be rather 

cruel and even callous to hear arguments on merits let alone 

maintaining and confirming the sentences awarded to the 

appellant. 

  

4. We thus allow this appeal, set aside the conviction 

and sentences recorded by the learned trial court and send the case 

back to the learned Sessions Judge for decision afresh after giving 

the appellant a chance to cross-examine the witnesses. In case, he 

is not in a position to engage a counsel, let Pauper counsel be 

appointed to defend him. The Murder Reference is thus answered 

in negative. The parties are directed to appear before the learned 

Sessions Judge at Charsadda, on    19-12-2009. 

  

CHIEF JUSTICE  

 

Announced on            J U D G E 

27
th

  Oct. 2009  
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Nazar --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

J. Cr.A. No. 251/2009         Date of hearing 25.11.2009 

 

EJAZ AFZAL KHAN , C.J.-   Nazar alias Malang was 

charged in a case registered against him and three others under 

Sections 302/324/109 PPC, vide FIR No. 739, dated 30-12-2005 in 

Police Station Parang, for the murder of Shamshad Khan. 

 

2. After his arrest and completion of investigation, he 

was sent to the learned Additional Sessions Judge for trial who on 

its conclusion, sentenced the appellant to death under Section 

302(b) PPC and to pay compensation of Rs.one lac under Section 

544-A Cr.P.C. and to undergo five years R.I. with a fine of 

Rs.l0000/- under Section 324 PPC with the benefit of Section 382-

B Cr.P.C., vide judgment dated 12-6-2008. Hence, this appeal and 

the Murder Reference which are disposed of by this single 

judgment. 

 

3. Learned counsel appearing on behalf of the 

appellant after giving facts of the case, drew our attention to the 

statements of the PWs recorded in the court which have not been 

cross-examined by anybody on behalf of the appellant. There were 

as many as three counsel representing the acquitted co-accused but 

none of them cross-examined any of the PWs on behalf of the 

appellant. Before going to the merits of the case, we straightaway 

asked the learned Additional Advocate General and the counsel 

representing the complainant as to whether conviction and 

sentences awarded to the appellant can be maintained when none 

of the PWs examined in the court has been cross-examined by the 

appellant, the learned AAG straightaway replied the query in  
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“NO” and so was the case with the learned counsel for the 

complainant. When this is the state of things, it would be rather 

cruel and even callous to hear arguments on merits let alone 

maintaining and confirming the sentences awarded to the 

appellant. 

  

4. We thus allow this appeal, set aside the conviction 

and sentences recorded by the learned trial court and send the case 

back to the learned Sessions Judge for decision afresh after giving 

the appellant a chance to cross-examine the witnesses. In case, he 

is not in a position to engage a counsel, let Pauper counsel be 

appointed to defend him. The Murder Reference is thus answered 

in negative. The parties are directed to appear before the learned 

Sessions Judge at Charsadda, on    19-12-2009. 

  

CHIEF JUSTICE  

 

Announced on            J U D G E 

25
th

  Nov. 2009  
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Abdul Jameel --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Jail Cr. Appeal No. 305/2005          Date of hearing 03.12.2009 

 

EJAZ AFZAL KHAN, CJ.- Abdul Jamil, appellant 

herein, reported the death of his wife Mst. Shughla and his mother-

in-law Mst. Mehmooda by attributing it to electric shock. When 

the postmortem examinations of the deceased, mentioned above, 

revealed that their death occurred because of strangulation, a case 

under Section 302, PPC was registered against the appellant and 

his acquitted co-accused vide FIR No.436 dated 08.07.1998 in 

Police Station Saddar, District Kohat. During the course of 

investigation, when the appellant expressed his willingness to 

confess his guilt, he was produced before a Judicial Magistrate for 

recording his confessional statement, which was accordingly 

recorded.  

 

2. On completion of investigation, the appellant and 

his acquitted co-accused were sent to the Court of the learned 

Additional Sessions Judge, Kohat for the trial. The learned Judge, 

on conclusion of the trial, acquitted the co-accused but convicted 

and sentenced the appellant as under:- 

 

“Accused Abdul Jamil is thus 

convicted and sentenced under Section 

302(b), PPC to imprisonment for life on two 

counts. He is also directed to pay 

compensation of Rs.20,000/- to LRs of each 

of deceased or to suffer one year further 

imprisonment for each default. Both 

sentences shall run concurrently. Benefit of 
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Section 382-B, Cr.PC. is also extended to the 

accused.”   

 

  Hence, this jail appeal.  

 

3. The learned counsel appearing on behalf of the 

appellant contended that there is no evidence on the record to 

connect the appellant with the crime except his confessional 

statement, which cannot be held to be willed and voluntary on 

account of being recorded after seven days. If at all, she submitted, 

it is to be considered as willed and voluntary, it has to be taken as a 

whole and not in parts. When taken as a whole, the learned counsel 

by elaborating her argument, submitted that it clearly spells out 

that the occurrence was the result of grave and sudden provocation, 

as such, the case of the appellant falls within the ambit of Section 

302(c), PPC.     

 

4. As against that the learned Additional Advocate 

General appearing on behalf of the State contended that there is 

nothing in the confessional statement that the appellant killed the 

deceased because of grave and sudden provocation. The deceased-

wife, the learned Addl. AG, submitted was accused of being a 

woman of easy virtue by the appellant but nothing of the sort 

happened on the night of occurrence as could give him grave and 

sudden provocation. The learned Addl. AG by concluding his 

arguments submitted that the learned Trial Court has already taken 

very lenient view while awarding sentence to the appellant, 

therefore, it doesn’t call for any more leniency.  

 

5. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.  

 

6. A perusal of the evidence reveals that except the 

confessional statement of the appellant, nothing came-forth during 

the course of investigation as could connect the appellant with the 

crime. Though, the appellant has accused his wife and his mother-

in-law for being in league with each other in leading a life of easy 
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virtue but there is nothing in the confessional statement as could 

show that something of the sort happened immediately before the 

incident as could give him grave and sudden provocation. There is 

also nothing in the statement of the Magistrate, recording the 

confessional statement of the appellant, as could suggest that the 

confessional statement was the result of inducement or promise. 

There is also nothing in the statement of the Investigating Officer 

as could show that the appellant was made to confess because of 

any torture or undue influence. The confessional statement being 

free from a taint of inducement appears to be voluntary and 

volitional from every conceivable point of view. Even otherwise, 

the confessional statement cannot be doubted, when it is in tune 

with the medical evidence. We, thus, don’t feel persuaded to 

interfere with the impugned judgment.  

 

7. For the reasons discussed above, this appeal being 

without merit is dismissed.   

 

Announced. 

03. 12. 2009       CHIEF JUSTICE  

J U D G E 

 



 

Peshawar High Court 

430 

Muhammad Imran --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

J. Cr.A. No. 365/2009         Date of hearing 25.02.2010 

 

EJAZ AFZAL KHAN, C.J.- Appellant Muhammad Imran 

was driving a motor car bearing Registration No. RIJ-353. It was 

stopped and searched which led to the recovery of six Kg. of 

heroin. A case under Section 9 CNSA was registered, vide FIR No. 

42, dated 10-8-2007, in Police Station Anti-Narcotics Force, 

Peshawar. On completion of investigation, he was sent to the Judge 

Special Court for trial who on its conclusion, sentenced him to 

imprisonment for life with a fine of Rs.50,000/- or in default to 

undergo one year S.I. which was ordered to run consecutively, with 

benefit of Section 382-B Cr.P.C., vide judgment dated 4-8-2009. 

Hence, this appeal.  

 

2. At the very outset, learned counsel appearing on 

behalf of the appellant contended that she would not contest the 

appeal on merits but would pray for reduction of sentence as the 

same is not proportionate to the quantum of substance recovered.  

 

3. As against that, the learned counsel appearing on 

behalf of the State argued that the evidence on record connects the 

appellant with the crime beyond any shadow of doubt and that a 

huge quantity of heroin has been recovered from him and as such 

the sentence awarded does not call for any interference by this 

court. 

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties.  
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5. A perusal of the evidence on the record would reveal 

that all the witnesses are unanimous in their statements as to the 

factum of recovery. There is absolutely nothing in their cross-

examination as could suggest that the recovery was planted. There 

is also nothing on the record to show that any of the PWs had any 

animus or ill-will with the appellant as could constitute a reason for 

his false implication. When so, we have no doubt in our mind that 

the charge against the appellant has been proved beyond any 

shadow of doubt. However, the punishment awarded, being a bit 

higher, calls for reduction. We, while maintaining the conviction, 

reduce the sentence to 10 years R.I. and that of fine to Rs.25000/- 

or in default to suffer two months S.I. However, benefit of Section 

382-B Cr.P.C. is kept in tact.  

 

CHIEF JUSTICE  

 

Announced on                               J U D G E 

25
th

 Feb..2010  
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Imtiaz Muhammad --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

J. Cr.A. No. 638/2010         Date of hearing 10.03.2010 

 

EJAZ AFZAL KHAN , C.J.-   According to the version 

given in the FIR, an altercation between Imtiaz Muhammad, 

appellant herein, and his wife Mst.Asia Bibi deceased, took place. 

The former took out his pistol and fired as many as three shots on 

the latter who on being hit succumbed to her injuries. The incident 

was reported by the brother of the deceased who happened to be 

there at the relevant time. A case under Section 302 PPC was 

registered against the appellant, vide FIR No. 104, dated 11-3-2006 

in Police Station Pir Baba, District Buner. 

 

2. After his arrest and completion of investigation, the 

appellant was sent to the court of learned Additional Sessions 

Judge, Buner, for trial, who, on its conclusion, sentenced him to 

death under Section 302(b) PPC and ordered him to pay an amount 

of Rs.One lac to the legal heirs of the deceased under Section 544-

A Cr.P.C. or in default to undergo one year S.I., with the benefit of 

Section 382-B Cr.P.C., vide judgment dated 8-8-2007. Hence, this 

appeal and the Murder Reference which are disposed of by this 

single judgment. 

 

3. Despite hectic efforts, complainant of the case could 

not be served as according to report, he has left his permanent 

abode and his latest whereabouts are not known. Therefore, this 

appeal cannot be kept pending for an indefinite period. 

 

4. Learned counsel appearing on behalf of the 

appellant contended that where there is conflict between the ocular 
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account and the medical evidence, no reliance much less implicit 

can be placed on it as according to the former all the shots were 

fired at the back of the deceased while according to the latter, only 

one injury has been found on the back. Learned counsel next 

contended that there are also irreconcilable contradictions between 

the statements of the PWs which go a long way to prove that either 

they have not witnessed the occurrence or they deposed falsely. 

Learned counsel in the alternative asked for reduction in sentence 

as the occurrence was admittedly preceded by an altercation. 

 

5. The learned Additional Advocate General appearing 

on behalf of the State contended that the ocular account is in line 

with the medical evidence; that the minor discrepancies cannot be 

over-emphasized and over-played that too when there was a gap of 

one year between the occurrence and the recording of the 

statements of the PWs in the court. The learned AAG next 

contended that the recovery of pistol at the instance of the appellant 

and positive report of the ballistic expert would not only 

corroborate the charge but prove it to the hilt. However, learned 

AAG could not resist the argument addressed in the alternative for 

reduction in sentence. 

 

6. We have gone through the evidence carefully and 

have also considered the submissions made by the learned counsel 

for the parties. 

 

7. A perusal of the evidence on the record would 

reveal that the brother and mother of the deceased who happened to 

be present at the scene of occurrence consistently deposed about 

the occurrence and the circumstance leading thereto. Both the 

witnesses have admitted an altercation between them before the 

occurrence which culminated in this tragedy. In the cross 

examination, certain concessions have been made by one of the 

PWs but they appear to have been made under obligation because 

the complainant appears to be related to the appellant 

notwithstanding the deceased was his sister. The mother of the 

deceased who was examined as PW.3 also charged the appellant by 

narrating the occurrence which was admittedly preceded by an 
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altercation. There is absolutely nothing in the cross-examination of 

any of the PWs as could point to the conclusion that the charge 

against the appellant was made out of any ill-will or animosity. 

Recovery of pistol and positive report of the ballistic expert 

corroborating the charge leave no doubt as to the guilt of the 

appellant. Chance of substitution is rare rather nil when the accused 

is one and there is nothing on the record to show that it could be 

doing of any body else. When this being the case, we have no 

hesitation to hold that the appellant has been rightly convicted by 

the trial court. However, the sentence of death appears to be harsh 

in the circumstances of the case when it is not disputed that it was 

preceded by an altercation. Though the exact words spoken 

between the appellant and his deceased wife have not been 

described but it can well be gathered from the intensity of reaction 

of the appellant that something bitter must have been uttered by the 

deceased. We thus convert the sentence of death into imprisonment 

for life and maintain the compensation awarded under section 544-

A Cr.P.C. Benefit of section 382-B Cr.P.C. is, however, left in tact. 

The Murder Reference is thus answered in negative. 

  

CHIEF JUSTICE  

Announced on     

10
th

 March., 2010                               J U D G E  
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Imtiaz Muhammad --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

J. Cr.A. No. 638/2010         Date of hearing 10.03.2010 

 

EJAZ AFZAL KHAN , C.J.-   According to the version 

given in the FIR, an altercation between Imtiaz Muhammad, 

appellant herein, and his wife Mst.Asia Bibi deceased, took place. 

The former took out his pistol and fired as many as three shots on 

the latter who on being hit succumbed to her injuries. The incident 

was reported by the brother of the deceased who happened to be 

there at the relevant time. A case under Section 302 PPC was 

registered against the appellant, vide FIR No. 104, dated 11-3-2006 

in Police Station Pir Baba, District Buner. 

 

2. After his arrest and completion of investigation, the 

appellant was sent to the court of learned Additional Sessions 

Judge, Buner, for trial, who, on its conclusion, sentenced him to 

death under Section 302(b) PPC and ordered him to pay an amount 

of Rs.One lac to the legal heirs of the deceased under Section 544-

A Cr.P.C. or in default to undergo one year S.I., with the benefit of 

Section 382-B Cr.P.C., vide judgment dated 8-8-2007. Hence, this 

appeal and the Murder Reference which are disposed of by this 

single judgment. 

 

3. Despite hectic efforts, complainant of the case could 

not be served as according to report, he has left his permanent 

abode and his latest whereabouts are not known. Therefore, this 

appeal cannot be kept pending for an indefinite period. 

 

4. Learned counsel appearing on behalf of the 

appellant contended that where there is conflict between the ocular 
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account and the medical evidence, no reliance much less implicit 

can be placed on it as according to the former all the shots were 

fired at the back of the deceased while according to the latter, only 

one injury has been found on the back. Learned counsel next 

contended that there are also irreconcilable contradictions between 

the statements of the PWs which go a long way to prove that either 

they have not witnessed the occurrence or they deposed falsely. 

Learned counsel in the alternative asked for reduction in sentence 

as the occurrence was admittedly preceded by an altercation. 

 

5. The learned Additional Advocate General appearing 

on behalf of the State contended that the ocular account is in line 

with the medical evidence; that the minor discrepancies cannot be 

over-emphasized and over-played that too when there was a gap of 

one year between the occurrence and the recording of the 

statements of the PWs in the court. The learned AAG next 

contended that the recovery of pistol at the instance of the appellant 

and positive report of the ballistic expert would not only 

corroborate the charge but prove it to the hilt. However, learned 

AAG could not resist the argument addressed in the alternative for 

reduction in sentence. 

 

6. We have gone through the evidence carefully and 

have also considered the submissions made by the learned counsel 

for the parties. 

 

7. A perusal of the evidence on the record would 

reveal that the brother and mother of the deceased who happened to 

be present at the scene of occurrence consistently deposed about 

the occurrence and the circumstance leading thereto. Both the 

witnesses have admitted an altercation between them before the 

occurrence which culminated in this tragedy. In the cross 

examination, certain concessions have been made by one of the 

PWs but they appear to have been made under obligation because 

the complainant appears to be related to the appellant 

notwithstanding the deceased was his sister. The mother of the 

deceased who was examined as PW.3 also charged the appellant by 

narrating the occurrence which was admittedly preceded by an 
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altercation. There is absolutely nothing in the cross-examination of 

any of the PWs as could point to the conclusion that the charge 

against the appellant was made out of any ill-will or animosity. 

Recovery of pistol and positive report of the ballistic expert 

corroborating the charge leave no doubt as to the guilt of the 

appellant. Chance of substitution is rare rather nil when the accused 

is one and there is nothing on the record to show that it could be 

doing of any body else. When this being the case, we have no 

hesitation to hold that the appellant has been rightly convicted by 

the trial court. However, the sentence of death appears to be harsh 

in the circumstances of the case when it is not disputed that it was 

preceded by an altercation. Though the exact words spoken 

between the appellant and his deceased wife have not been 

described but it can well be gathered from the intensity of reaction 

of the appellant that something bitter must have been uttered by the 

deceased. We thus convert the sentence of death into imprisonment 

for life and maintain the compensation awarded under section 544-

A Cr.P.C. Benefit of section 382-B Cr.P.C. is, however, left in tact. 

The Murder Reference is thus answered in negative. 

  

CHIEF JUSTICE  

Announced on     

10
th

 March., 2010                               J U D G E  
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KHAN AKBAR----Appellant 

 

Versus 

 

MOHIB GUL, ETC.----Respondents 

 

JUDGMENT 
 

Cr.A No.188/1998     accepted on 22.3.2001 

(2001 CrLJ 700 Peshawar) 

 

Sardar Muhammad Raza Khan, CJ. and Ejaz Afzal Khan, J 

(a) Chance Witness--- 

 Chance witnesses can never be relied upon in a case 

involving capital punishment unless corroborated by independent, 

impartial, non-partisan and trustworthy witnesses. (P. 704) 

 

(b) Absconsion--- 

 Absconsion of accused at the most can be taken as 

corroboration of the charge and not the evidence of the charge. (P. 

161) 

 

(c) Absconsion--- 

 Even innocent person may go into hiding due to fear of 

unjustified harassment and victimization at the hands of Police.  

 

(d) Penal Code (XLV of 1860) 

 S. 302. Appeal to High Court against conviction with 

sentence of life imprisonment awarded by Trial Court. High Court 

finding that motive for murder was inadequate and ocular version 

did not inspire confidence. High Court accepting appeal, setting 

aside conviction/sentence and ordering acquittal of appellant.  

 

Javaid A. Khan for appellant. .  

Muhammad Ajmal Khan for complainant. 

Mamraiz Khan for State.  

Date of hearing: 22.3.2001 
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JUDGMENT 

 

EJAZ AFZAL KHAN, J.---The Appellant herein assailed the 

judgment and order dated 8.6.1998 of the learned Addl. Sessions 

Judge, Swabi whereby he sentenced the appellant to imprisonment 

for life as Tazir with a fine of Rs.30,000/- or in default to undergo 

2 years’ R.I. in a case registered against him under section 302, 

PPC vide FIR No.740, dated 13.9.1995 in the Police Station Kalu 

Khan.  

 

2. The facts, stated in brief, are that on the day of occurrence 

the deceased Muhammad Naeem in the company of Muhammad 

Hayat and Aman Ali P.Ws. was proceeding to village Mada Khel. 

As soon as he alongwith the aforesaid P.Ws. reached the fields of 

Ali Bahadur situated in Karkano wand, he was fired at by Khan 

Akber, appellant and was thus done to death. The motive for the 

occurrence was strained relations between the sister of the 

deceased and her husband Jehan Akber an elder brother of the 

appellant, resulting in her ouster from his house about 8/9 months 

before the occurrence. On having been apprised about the incident 

by the eye-witnesses mentioned above, the father of the deceased 

Mohib Gul, reported the incident and pursuant thereto the case 

mentioned above was registered against the appellant. During the 

course of investigation guilt was fastened on the appellant who 

somehow or the other became fugitive from law. Subsequently on  

having been arrested he was forwarded to the Court of learned 

Addl. Sessions Judge for trial.  

 

3. On being charged when he pleaded not guilty, the 

Prosecution examined as many as 13 witnesses to prove the case 

against the appellant.  

 

4. P.W. Ihsanullah identified the dead-body of the deceased as 

the time of post-mortem examination. P.W. Mohib Gul while 

narrating the incident reiterated the account he heard from the eye-

witnesses. P.Ws. Muhammad Hayat and Aman Ali furnished 

ocular account of the incident as detailed above and deposed about 

the recovery of 3 empties of 7 MM and blood-stained earth made 
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from the spot. P.W. Dr. Qaim Shah who conducted post-mortem 

examination on the dead-body of the deceased found a fire-arm 

entry and exit wound. In his opinion the death occurred due to 

damage to the heart and lungs as a result of fire-arm injuries. P.W. 

Muhammad Ashraf F.C. escorted the dead-boody from the Police 

Station to the mortuary of Civil Hospital Kalu Khan and on receipt 

of the last worn clothes of the deceased which were stained with 

blood handed them over to the Investigating Officer in the 

presence of P.W. Mushtaq Hussain. P.W. Said Bustan, A.S.I., 

partially investigated the case, recovered 7 MM rifle at the instance 

of the appellant as a weapon of offence, prepared the site-plan and 

then sent the weapon of offence to the Ballistic Expert for 

comparison and opinion. P.W. Niaz Muhammad Khan, A.S.I. 

registered the case against the appellant vide FIR Ex.P.A., 

prepared injury-sheet Ex.P.M., inquest report Ex.PM/1 of the 

deceased, sent his dead-body for the post-mortem examination 

under the escort of Muhammad Ashraf F.C., proceeded to the spot, 

prepared the site-plan Ex.PB, took into possession 3 empties of 7 

MM rifle, blood-stained earth from the spot, last worn clothes of 

the deceased, packed them into sealed parcels vide recovery 

memos. Ex.P.C., Ex.PC/1 and Ex.PC/2 respectively, recorded 

statements of the P.Ws. obtained warrants under section 204 and 

proclamation notice under section 87 of the Cr.P.C. against the 

appellant, sent the blood-stained earth and clothes to the chemical 

examiner and on receipt of his report placed it on the file. P.W. 

Roidad Hussain. Inspector Police Station Kalu Khan, arrested the 

appellant and after completion of all the necessary investigation 

forwarded him to the learned Addl. Sessions Judge Swabi for trial.   

 

5. On the close of the Prosecution evidence, the appellant was 

examined under section 342, Cr.P.C. who protested innocence and 

denied his involvement in the commission of the crime.   

 

6. On the conclusion of the trial, the learned Addl. Sessions 

Judge found the case of the prosecution to have been proved 

against the appellant beyond any shadow of reasonable doubt and 

thus convicted and sentenced him as mentioned above.  
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7. The learned counsel appearing on behalf of the appellant 

contended that the charge at the door steps of the appellant has 

been flung without any rhyme or reason. He next contended that 

the motive as set up by the complainant is absolutely unbelievable 

as the appellant had least involvement in the marital affairs of his 

borther Jehan Akber and as such had no axe to grind against the 

deceased or his family. If at all any body, he contended, could have 

any grievance, he was the brother of the appellant, the husband of 

the lady who could have been expected to go to such an extreme of 

murdering the deceased, that too if the deceased was responsible 

for bringing the relation of the spouses to such a pitch. he further 

contended that the contradictions in the statements of the witnesses 

would lend ample support to the inference that they were not 

present at the scene of occurrence. He by referring to the report of 

the fire-arm expert contended that it belies the whole prosecution 

version as the empties recovered from the scene of incident could 

not have been fired from the rifle recovered at the instance of the 

appellant as those were of 8 MM bore.  

 

8. Conversely the learned State counsel assisted by the 

learned counsel for the complainant, contended that the ocular 

account being consistent and confidence inspiring, has rightly been 

relied upon by the learned Trial Court. By referring to the 

contradictions he contended that the minor discrepancies may 

occur in the statements of the witnesses who are perfectly honest. 

Above all, he, by concluding his arguments contended that 

unexplained absconsion of the appellant would plug all the loop-

holes if any in the prosecution evidence and bring guilt home to the 

appellant beyond any shadow of reasonable doubt.  

 

9. We are carefully gone through the record and anxiously 

considered the submissions of the learned counsel for the parties. 

As far as the motive for the occurrence is concerned that appears to 

be inadequate on the face of it. The appellant, as it was rightly 

pointed out by his counsel had no axe to grind against the deceased 

who had no hand in transforming the association of the spouses 

into estrangement and consequent ouster. There is also nothing on 

the record to show as to how and why the strained relations 
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between the spouses mentioned above suddenly emerged as a 

reason to constitute a motive on the part of the appellant to go to 

such an eventuality of taking the life of the deceased particularly 

when the deceased or for that matter the appellant had nothing to 

do with that. The inadequacy of motive is further exposed from the 

statement of P.W. Mohib Gul who stated in the Court that the 

marriage of his daughter took place four months prior to the 

occurrence and then again by changing that statement deposed that 

after the marriage of his daughter, she spend about four months in 

the house of her husband and thereafter four months in his house, a 

stance totally different from the one taken in the FIR where he 

stated that his daughter due to strained relations was living in his 

house for the last 8/9 months. Similarly the ocular account 

furnished by the eye-witnesses, so-called, also does not inspire 

confidence because of the varying and divergent statements of the 

witnesses, as P.W. Muhammad Hayat says that they were going to 

village Mada Khel at the relevant time whereas P.W. Aman Ali 

says that he alongwith the deceased and Muhammad Hayat P.W. 

was going to Karkana wand in connection with the purchase of 

tobacco. This statement to say the least besides being contradictory 

appears to be an addition and improvement, contrived 

subsequently to justify his presence on the spot because none of 

the witnesses disclosed this earlier in their police statements. 

Another unconformable contradiction in the statements of the 

P.Ws. as to the existence of houses near the spot of occurrence 

according to the one and absence of any such houses according to 

the other would inescapably lead to the conclusion that they did 

not know about the exact place of the occurrence and thus were not 

present thereat at the relevant time. The statement of P.W. Aman 

Ali that the dead-body of the deceased was straight-away taken to 

the Police Station and the statement of P.W. Muhammad Hayat 

that it was first taken to the house of the father of the deceased 

would further make their presence on the spot highly doubtful. 

Moreover, the discrepancy between the number of shots fired at 

the deceased according to the eye-witnesses so-called and number 

of injuries on the person of the deceased according to the medical 

evidence would further support and strengthen the inference that 

the P.Ws. were not present at the spot and had thus not seen the 
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occurrence. Apart from this, the failure on the part of the P.Ws. to 

account for their presence at the scene of occurrence will make 

them chance witnesses, who can never be relied upon in a case 

involving capital punishment unless corroborated by independent, 

impartial, non-partisan and trust-worthy witneses. The arguments 

of the learned counsel for the State and complainant in the light of 

the fore-going discussion are therefore, of no consequence. With 

regard to the absconsion, suffice it to say that even innocent person 

may go into hiding due to fear of unjustified harassment and 

victimization at the hands of the police. Moreover, it is too 

axiomatic to be stressed that absconsion at the most can be taken as 

corroborative of the charge and not the evidence of the charge.  

 

10. As a sequel to what has been discussed above, this appeal is 

accepted and the impugned conviction recorded and the sentence 

imposed by the learned Addl. Sessions Judge Swabi on 8.6.1998 

are hereby set aside and the appellant Khan Akbar is acquitted of 

the charge under section 302, PPC. If not required to be detained in 

any other cause he is directed to be released forthwith.   

 

 

Acquittal Ordered. 
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ATTAULLAH---Appellant 

versus 

ABDUR RAZAQ and another---Respondents 

JUDGMENT 

Cr.A No.259/1999        Decided on 9th April, 2001 

(2002 PCRLJ144 Peshawar High Court) 

(a) Penal Code (XLV of 1860)--- 

Shahzad Akbar Khan and Ejaz Afzal Khan, JJ ----S. 

302/34---Offences Against Property (Enforcement of Hudood) 

Ordinance (VI of 1979), S.24---Appeal---When maintainable ----

Appeal to the Federal Shariat Court would lie under S.24 of the 

Offences Against Property (Enforcement of Hudood) Ordinance, 

1979, only when an order either by a Court of Session or a 

Magistrate authorized under S.30, Cr.P.C. imposing a sentence of 

imprisonment for a term exceeding two years had been passed---

No order imposing a sentence of imprisonment for a term 

exceeding two years having been passed under the said Ordinance 

in the case, appeal against conviction of accused under S.302/34, 

P.P.C. and the Murder Reference were maintainable in the High 

Court.  

 

Muhammad Abbas v. The State 1984 SCMR 129; Zafar Iqbal and 

others v. The State 1984 SCMR 167; Tajuddin v. The State 1984 

SCMR 506; Shamsuddin v. The State Criminal Suo Motu No. 1 of 

1995 and State v. Pirak 1997 Per. LJ 1900 ref. 

 

(b) Interpretation of statutes--- 

 

---- Where meanings and terms of the section of a statute are clear, 

even a long and a uniform course of interpretation may be 

overruled if it is repugnant to the very statute.   
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Khawaj Muhammad Khan for Appellant.  

Nek Nawaz Khan for the State. 

 Abdul Sattar Khan for the Complainant. 

Date of hearing: 2nd February, 2001. 

JUDGMENT 

EJAZ AFZAL KHAN, J.--- Before the hearing of appeal and 

murder reference, the learned counsel for the respondents raised a 

preliminary objection about their maintainability on the ground 

that once the appellant was charged under section 17(4) of the 

Offences Against Property (Enforcement of Hudood) Ordinance, 

1979, the appeal and the murder reference would lie before the 

Federal Shariat Court notwithstanding the acquittal of the 

appellant, in view of the provisions contained in section 24 of the 

Ordinance and judgments of the Honourable Supreme Court 

rendered in the cases of Muhammad Abbas v. The State 1984 

SCMR 129, Zafar Iqbal and others v. The State 1984 SCMR 167, 

Tajuddin v. The State 1984 SCMR 506 and Shamsuddin v. The 

State in Criminal Suo Motu No, l of 1995. 

2. While replying the objection raised by the learned counsel for 

the respondents, the learned counsel for the convict-appellant 

contended that the appeal and the reference to the Federal Shariat 

Court would lie only when a person has been convicted under the 

Offences Against Property (Enforcement of Hudood) Ordinance, 

1979. In this case, he contended that the appellant has been 

sentenced to death under the provisions of the P.P.C. and not under 

the provisions of the Ordinance, therefore, the appeal as well as the 

murder reference would lie in the High Court. He by distinguishing 

the case of Muhammad Abbas and another v. The State (supra) 

contended that appeal to the Federal Shariat Court, in that case, 

was made, because the appellant therein was sentenced under the 

provisions of Ordinance (VII of 1979). With regard to the case of 

Zafar Iqbal and others v. The State (supra), the learned counsel 

contended that in that case the appeal against conviction on the 

charge of 354, P.P.C. was filed in the High Court whereas appeal 

against acquittal on the charge under the Ordinance was filed by 
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the complainant before the Federal Shariat Court, therefore, the 

latter out of propriety and t9 obviate the possibility of conflicting 

judgments called of the appeal of the convict filed in the High 

Court and disposed of the two together. Similarly by distinguishing 

the judgment of Tajuddin v. The State (supra) the learned counsel 

for the appellant contended that it was an order of acquittal, in a 

case involving offences under Ordinance (VII of 1979) that an 

appeal was filed to the Federal Shariat Court. 

3. We have carefully considered the arguments of the learned 

counsel for the parties and also had the benefit of seeing the 

judgments cited at the Bar. Before we proceed to attend this aspect 

of the case it is worth while to reproduce the provisions governing 

the filing of appeal from an order under any of the provisions of 

this Ordinance which is reproduced as under:-- 

"24. Application of Code of Criminal Procedure, 1898.--- (1) The 

provisions of the Code of Criminal Procedure, 1898 shall apply, 

mutatis mutandis' in respect of cases under this Ordinance. 

Provided that if it appears in evidence that the offender has 

committed a different offence under any other law, he may, if the 

Court is competent to try that offence and to award punishment 

therefore be convicted and punished for that offence. 

Provided further that offence punishable under section 9 or section 

17 shall be triable by a Court of Session and not by a Magistrate 

authorised under section 30 of the said Code and an appeal from an 

order under either of the said section or from an order under any 

ether provision of this Ordinance which imposes a sentence of 

imprisonment for a term exceeding two years, shall lie to the 

Federal Shariat Court." 

5. A perusal of the above quoted provisions in general and its 

proviso in particular would leave no manner of doubt that an 

appeal to the Federal Shariat Court shall lie only when an order 

either by a Court of Session or a Magistrate authorized under 

section 30 of the Cr.P.C., imposing a sentence of imprisonment, 



 

Peshawar High Court 

447 

for a term exceeding two years has been passed. In this case no 

order imposing a sentence of imprisonment for a term exceeding 

two years has been passed under the Ordinance, therefore, both the 

appeal against conviction and the murder reference under section 

374, Cr.P.C. are maintainable. The judgments cited at the Bar by 

the learned counsel for the respondents are not relevant to the 

present controversy and have, therefore, been rightly distinguished 

by the learned counsel for the appellant. The judgment rendered in 

the case of State v. Pirak 1997 PCr.LJ 1900 (Quetta), relied upon 

by the learned counsel for the respondents, during the course of 

arguments, is also of no consequence at all as it is against the very 

statute and it is needless to mention that where meanings and terms 

of section are clear even a long and a uniform course of 

interpretation may be overruled if it is repugnant to the very 

statute. The judgment of the Honourable Supreme Court rendered 

in Criminal Suo Motu No.1 of 1995 in the case of Shamsuddin v. 

The State (Jail Appeal No.236 of 1993) was brought to our notice 

wherein the reduction of sentence by the High Court on appeal in a 

case involving offences under sections 394/324/326, P.P.C. was 

held to be coram non judice too will not advance the case of the 

respondents because imposition of sentence in that case under 

section 394, P.P.C. shall be deemed to be a punishment imposed 

under section 20 of the Ordinance. We, therefore, have no 

hesitation to hold that the appeal and the murder reference are 

competent and. maintainable in this Court. 

N.H.Q./351/P                                                                                      

Order accordingly. 
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LUQMAN-----Appellant 

 

Versus 

 

THE STATE---Respondent 

 

JUDGMENT 
 

Cr. A No.69/1998              dismissed on 23.5.2001 

(2002 NLR CrLJ 817 Peshawar) 

 

 Khalida Rachid and Ejaz Afzal Khan, JJ The appellant 

herein assailed the judgment and order dated 21.2.1998 of the 

learned Sessions Judge Karak whereby he sentenced him to 

undergo imprisonment for life with a fine of one lac rupees or in 

default to suffer further two years’ S.I. in a case registered against 

him and his acquitted co-accused under section 302/34, PPC vide 

FIR No.162, dated 20.11.1995 in the Police Station Sabir Abad. 

 

2- The fact, as set-forth in the FIR are that on the date of 

occurrence, the deceased Umar Badshah, went to a cattle fair in 

order to purchase something and after doing the needful when he, 

while proceeding towards his house, reached near the shop of 

Mehraban Shah, where the appellant alongwith his brother, 

namely, Arshad the acquitted co-accused standing duly armed fired 

at the deceased who on being hit, fell on the ground and died. The 

occurrence was witnessed by Islam Gul, the father of the deceased, 

who was following him at the relevant time. The motive for the 

occurrence was that the appellant wanted the deceased to divorce 

his wife as the acquitted co-accused Arshad was interested to 

marry her. On the report of the father of the deceased the case 

mentioned above was registered. 

 

3- P.W.8 Israr Khan, A.S.I. after the registration of the case 

mentioned above, prepared injury-sheet Ex.PM/1, inquest report 

Ex.PM/2, dispatched the dead-body of the deceased to the Civil 

Hospital  Sabir Abad for its post-mortem examination under the 
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escort of Rahim Badshah, F.C., proceeded to the spot, prepared the 

site plan Ex.PB at the instance of Islam Gul P.W., took into 

possession blood-stained pebbles and earth  P-1 and one empty-

shell of 30-bore P-2 vide recovery Memos.Ex.PC and Ex.PC/1 in 

the presence of marginal witnesses and then handed over the 

investigation to the S.H.O. 

 

4-  On the completion of the investigation, the 

appellant was forwarded to the Court of the learned Sessions Judge 

Karak for trial. 

 

5-  On being charged when the appellant pleaded not 

guilty, the prosecution examined as many as nine witnesses to 

prove the case against him. 

 

6-  P.W.1 Rahim Badshah, F.C. escorted the dead-body 

of the deceased to the Hospital, brought the post-mortem 

documents and handed them over to the Investigating Officer. 

P.W.2 Islam Roshan and P.W.3 Saleh Muhammad identified the 

dead-body of the deceased in the Police Station and at the time of 

post-mortem examination respectively. P.W.4 Awal Khan, S.H.O. 

submitted supplementary challan against the appellant. P.W.5 

Zafar Iqbal, Medical Officer, Civil Hospital Karak conducted the 

post-mortem examination on the dead-body of the deceased and on 

external examination found a wound about 1/3” in diameter on the 

chin about 1 ½” to the left of mid-line (wound of entrance) with 

blackening over an area of about 3” in diameter…and the wound 

and on internal examination scalp, skull, thorax and abdomen 

intact while vertebra, spinal card including muscles and bones 

injured. 

 

In the opinion of the Doctor the cause of death was fire-arm 

injuries damaging the various organs of the body including spinal 

card. The probable time between injury and death was 

instantaneous and death and post-mortem was within about three 

hours.” 
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P.W.6 Abdur Rauf D.F.C. searched the appellant far and near in 

the village and its adjoining hamlets and after having been 

entrusted with proclamation notice pasted a copy thereof on the 

notice board of the Court, and another on the outer door of the 

house of the appellant. P.W.7 Islam Gul furnished the ocular 

account of the incident as detailed above. P.W.8 Israr Khan, A.S.I. 

partially investigated the case as described above and sent blood-

stained pebbles and earth to the Chemical Examiner for analysis 

and on receipt of his report placed it on the file which is Ex.P.F. 

P.W.9 Javed Khan, S.H.O. initiated the proceedings under sections 

204 and 87 of the Cr.P.C. against the appellant and after his arrest 

forwarded him to the Court of learned Sessions Judge for trial. 

 

7-  On the close of the prosecution evidence the 

statement of the appellant was recorded under section 342 of the 

Cr.P.C. wherein he professed innocence and denied his 

involvement in the commission of the crime. 

 

8-  On the completion of the trial the learned Sessions 

Judge sentenced the appellant as mentioned above. 

 

9-  On being aggrieved by the judgment and order of 

the learned Sessions Judge, the appellant assailed his conviction by 

filing this appeal in this Court. 

 

10-  The learned counsel appearing on behalf of the 

appellant contended that it is a case of blind and unwitnessed 

occurrence. He next contended that the only eye-witness examined 

by the prosecution is the father of the deceased who is highly 

interested and cannot be relied upon in a case involving capital 

punishment. He further contended that it is not safe to rely upon 

the evidence of a solitary interested witness which is in conflict 

with the medical evidence. He by concluding his arguments 

contended that when the same evidence has been disbelieved qua 

the acquitted co-accused, no implicit reliance can be placed on the 

same unless it is corroborated by the evidence of the witnesses of 

unquestionable integrity particularly when one of the Investigating 



 

Peshawar High Court 

451 

Officers found this case to be a case of un-witnessed crime in his 

progress report. 

 

11-  On the other hand, the learned counsel for the State 

contended that the appellant is charged in a promptly lodged FIR 

and in the absence of any motive to falsely implicate him there is 

no reason to discard or disbelieve his testimony, when the account 

furnished by the solitary eye-witness stood the test of stern and 

searching cross-examination. He next contended that the 

abscondence of the appellant would give added strength to the 

testimony of the P.Ws. He by summoning up his arguments 

contended that the judgment of the learned Trial Judge is based on 

proper appraisal of evidence which needs no interference in appeal. 

 

12-   We have carefully considered the arguments of the 

learned counsel for the appellant and learned State counsel and 

have perused the record with their assistance. No doubt it is a case 

of a solitary witness but the testimony of a solitary witness itself is 

not a de-merit or disqualification as can call for its repudiation 

when otherwise it rings true and inspires confidence. The argument 

that the eye-witness being the father of the deceased is highly 

interested cannot be relied upon is not tenable both legally and 

logically in the absence of any defect in its intrinsic probative 

worth and in the absence of any motive on his part to falsely 

implicate the appellant. The argument of the learned counsel for 

the appellant that the medical evidence is in conflict with the 

ocular testimony as the blacken around the entry would on the 

person of the deceased would show that he was fired at from a 

close range whereas according to the ocular account and the site 

plan the deceased was fired at from a distance of four paces would 

be devoid of any force as the blackening has been held to have 

been introduced later on through an over-writing in the post-

mortem report by the Trial Court and rightly so, as the over-writing 

thereon is writ large  on the face of it. Apart from this, the 

abscondence of the appellant in the given circumstances of the case 

will go a long way to corroborate the prosecution evidence and 

point to the involvement of the appellant in the crime when the 

same has not been plausibly explained. Besides this, the defence 
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has not projected even through insinuation about the innocence of 

the appellant or involvement of some other person in the 

commission of the crime. 

 

13-  The argument that the prosecution evidence has 

been dis-believed qua the involvement of the acquitted co-accused, 

therefore, no implicit reliance can be placed on the same unless it 

is corroborated by the evidence of the witnesses of unquestionable 

integrity would have held some force if the role assigned to him 

would have been similar to that of the appellant but when no 

significant role has been given to the acquitted co-accused, then 

this argument will be of no legal consequence. 

 

14-  About the much stressed opinion of one of the 

Investigating Officers that it was a blind and unwitnessed crime, 

suffice it to say that it was nothing but a concession made by him 

to favour the appellant under some obligation. Where is the 

original of this report, why it was not brought on the record and if 

at all the appellant was found innocent, why he was not released by 

the Investigating Officer under section 169 of the Cr.P.C. are the 

questions which have not been satisfactorily answered by the 

learned counsel for the appellant. The absence of original and 

availability of photo-stat copy on the record would prove nothing 

but spurious origin of this report which cannot be taken as a proof 

of the innocence of the appellant when otherwise the charge 

against him stands proved to the hilt. 

 

15-  For the foregoing reasons we do not find any 

infirmity or defect in the judgment of the learned Trial Judge 

which is thus upheld. However, the word fine is substituted with 

the words ‘compensation’ which if realized shall be given to the 

legal heirs of the deceased, or in default he is to undergo further six 

months’ S.I. instead of two years’ S.I. With this modification, the 

appeal is dismissed. 

     

                 Appeal Dismissed 
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REHMATULLAH alias BABU---Appellant 

versus 

THE STATE---Respondent 

JUDGMENT 

Cr.A No.49/2001            Decided on 24th October, 2001 

(2002 P Cr. L J 528 Peshawar) 

Explosive Substances Act (VI of 1908)--- 

Muhammad Qaim Jan Khan and Ejaz Afzal Khan, JJ 

----S. 5---West Pakistan Arms Ordinance (XX of 1965), S.13---

Criminal Procedure Code (V of 1898), S.103---Appreciation of 

evidence---House wherefrom the incriminatory material was 

recovered, was in possession of more than one persons at the time 

of search-and the alleged recoveries---Investigating Officer at the 

close of his cross-examination had admitted that he could not say 

as to who took into possession the Kalashnikov etc, from the 

possession of the accused whereas another Police Officer as 

prosecution witness in his cross-examination had stated that the 

said incriminatory articles were recovered from the possession of 

the accused by the Investigating Officer---Record had revealed that 

at the relevant time, besides the accused, the acquitted co-accused 

was also present---Whether the incriminating material belonged to 

the accused or to the acquitted co-accused, was a question which 

could not be answered with certainty--Both the prosecution 

witnesses had given contradictory statements as to the factum of 

recovery---Mandatory requirement of S.103, Cr.P.C. had been 

violated as the police despite having information in advance did 

not take alongwith it two respectable inhabitants of the locality for 

witnessing the search and no plausible explanation for such 

omission had been given---No reliance could be placed on 

evidence of the prosecution witnesses when it suffered from 

irreconcilable contradictions. 
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Dost Muhammad Khan for Appellant.  

Shaukat Hayat Khakwani, Dy.A.-G. for the State. 

Date of hearing: 24th October, 2001. 

JUDGMENT 

EJAZ AFZAL KHAN, J.--- On 27-6-1998 at 6-00 a.m. Sanaullah 

Khan, S.H.O. raided the house of Rehmatullah alias Babu 

alongwith the police personnel. During the, course of search he 

recovered one Kalashnikov foreign made bearing 

No.66-56-1-19103386, a waist-belt with two spare magazine 

containing 90 live rounds of 7.62 bore, one hand-grenade, one 

dagger from the possession of appellant Rehmatullah while one 

Kalashnikov, a waist-belt with spare magazine containing 60 live 

rounds of 7.62 bore from the possession of Gul Zariq Shah and as a 

sequel thereto registered a case under section 13, Arms Ordinance 

read with section 5 of Explosive Substances Act against the 

appellant and Gul Zariq, the acquitted co-accused vide F.I.R 

No.206, dated 27-6-1998, Police Station Cantt. 

2. On completion of investigation the case was forwarded to the 

Court of learned Judge, Special Court for trial. 

3. On being charged when the appellant pleaded not guilty the 

prosecution examined as many as three witnesses, to prove the 

case against the appellant and his co-accused. On conclusion of 

trial the learned Special Judge sentenced the appellant to three 

years' R.I. under section 5 of the Explosive Substances Act for 

possessing hand-grenade and further sentenced him to pay a fine of 

Rs.500 for possessing unlicensed D.B. shotgun, a fine of Rs.300 

for possessing dagger and in default of payment of fines to 

undergo six months' S.I. under section 13, Arms Ordinance with 

the benefit of section 382-B, Cr.P.C. while Gul Zariq was acquitted 

vide order, dated 4-7-2001, impugned herein by way of instant 

appeal. 
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4. Learned counsel for the appellant contended that once it was 

admitted by the S.H.O. investigating the case that he had an 

information in advance about the presence of the appellant in his 

house it was all the more necessary for him to take along two 

respectable inhabitants of the locality for witnessing the search as 

it is mandatory requirement of section 103, Cr.P.C. and any search 

or recovery made in violation of the aforesaid provision of law 

cannot be relied upon. 

5. On the other hand the learned Deputy Advocate-General by 

referring to the F.I.R. No.202, dated 23-6-1998 under sections 

324/148/149, P.P.C. Police Station Cantt. contended that the 

accused was required in a case mentioned above; that the house 

was raided with immediacy so that the accused might not escape, 

therefore, two respectables could not have been associated to 

witness the search and that this factor alone is not sufficient to 

warrant acquittal of the appellant when evidence against him rings 

true and inspires confidence. 

6. We have gone through the evidence and evaluated the 

arguments addressed at the Bar by the learned counsel. 

7. The record reveals that the house wherefrom the incriminating 

material was recovered was in possession of more than one person 

at least at the time of search and the alleged recovery. The 

statement of Sanaullah Khan, S.H.O., who was examined as P.W.2 

admitted at the close of his cross-examination that he could not say 

as to who took into possession the Kalashnikov etc. from the 

possession of the accused, now appellant before us, while 

Inayatullah, A.S.-I. examined as P.W.3, stated in his 

cross-examination that the incriminating articles were recovered 

from the possession of the appellant by the S.H.O. It is also 

apparent from the record that at the relevant time besides appellant, 

Gul Zariq,' acquitted 'co-accused was also present. Whether the 

incriminating ; material belonged to the appellant or to the 

acquitted co-accused is a ' question which cannot be answered with 

any amount of certainty as far as the evidence on the record goes, 
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especially when both the witnesses gave a mutually contradictory 

statement as to the factum of recovery. 

8. Besides this when the search of the house and the alleged 

recovery therefrom were made by the police in contravention of 

the mandatory provisions of section 103 of the Cr.P.C. despite 

information in advance and no plausible explanation for not 

associating two respectables of the locality has been given by the 

P.Ws., no reliance, whatever can be made on their evidence, 

moreso when it suffers from irreconcilable contradictions 

For what has been discussed above, we accept this appeal, set aside 

the impugned judgment and acquit the appellant. He shall be set at 

liberty forthwith if not required in any other case 

H.B.T./419/PAppeal accepted. 
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MAQSOOD KHAN---Appellant 

Versus 

THE STATE and another---Respondents 

JUDGMENT 

Cr.A No. 52  

and M.Reference No.3/2002     Decided on 4th March, 2003 

(2003 P Cr. L J 1165 Peshawar) 

Penal Code (XLV of 1860)-- 

Mian Shakirullah Jan, C.J. and Ijaz Afzal Khan, J ----S. 

302(b)---Appreciation of evidence ---F.I.R. which subsequently 

was treated as a `dying declaration' had shown that deceased 

before his death had given a simple and straightforward account of 

the occurrence, though he had not mentioned the details about the 

origin of the altercation and cause thereof---Only witness in the 

case, had also given a simple and straightforward narration of the 

occurrence which inspired confidence---Ocular account, as spelt 

out from dying declaration and statement of prosecution witness 

was, perfectly in accord with the medical evidence---Contention 

that dying declaration was not free from tinge of prompting, was 

repelled, because nothing was on record to show that persons 

accompanying deceased to the Police Station had a motive to 

falsely implicate accused---Absence of enmity between the parties, 

was another factor which had ruled out possibility of prompting 

deceased to falsely implicate the accused---Possibility of 

substitution was reduced to nil as accused was single and 

occurrence had taken place in broad daylight---Distance shown in 

the site-plan could not be of much consequence as site-plan was 

not a substantive piece of evidence, unless the witnesses admitted 

when confronted with its details, that it was prepared at their 

instance, but in the present case eye-witness was not confronted 

therewith---Prolonged, noticeable and unexplained abscondence of 

accused for more than four years, would go a long way to 

corroborate and strengthen the truth of prosecution version---
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Charge against accused having been proved beyond any shadow of 

reasonable doubt, accused had rightly been convicted by the Trial 

Court--Cause of altercation or what preceded it as a factor 

constituting motive to kill deceased, was shrouded in mystery as 

none of the witnesses including dying declaration of deceased had 

shed sufficient light on that aspect of case---Accused despite being 

armed with Klashnikov, did not hit any vital part of the body of 

deceased and did not repeat fire notwithstanding the fact that there 

was none to intervene--Case against accused in circumstances was 

not such where an extreme penalty of death could be awarded---

Death sentence awarded to accused by Trial Court, was converted 

into imprisonment for life, in circumstances.  

Zarif Khan v. The State PLD 1977 SC 612 ref 

Muhammad Zahoorul Haq for Appellant. 

Ejaz Khan for the State. 

Qazi Muhammad Anwar for the Complainant. 

Date of hearing: 18th February, 2003. 

JUDGMENT 

EJAZ AFZAL KHAN, J.---On 25-6-1995, Faridullah, deceased 

and his cohorts including P.W. Aftab Ali were busy in playing 

volley ball that appellant Maqsood Khan, armed with a Klashnikov 

came and fired at him who in consequence was hit on his left thigh. 

After being taken to the police station he reported the incident and 

pursuant thereto a case was registered against the appellant under 

section 324, P.P.C., vide F.I.R. No.90 dated 25-6-1995, Police 

Station, Sabir Abad. When later on the deceased then injured 

succumbed to his injuries, the section of law was altered to section 

302, P.P.C. 

2. As the appellant became fugitive from law, the Investigating 

Officer after completing the necessary investigation and initiating 
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the requisite proceedings for declaring him proclaimed offender 

sent the case to the learned Judge Special Court for under section 

512, Cr.P.C. which was accordingly done. 

3. After the arrest of the appellant, he was sent to the Court of the 

learned Judge Special Court, Kohat, Camp Karak for trial who on 

its completion sentenced him to death and directed him to pay a 

compensation of Rs.20,000 to the legal heirs of the deceased under 

section 544-A, Cr.P.C. or in default to undergo one year's S.I. 

under section 302(b) of the P.P.C., vide his judgment dated 13-2-

2002. 

4. The appellant to assail his conviction filed the instant appeal 

whereas the learned Judge Special Court sent the murder reference 

for its confirmation which are disposed of by this single judgment. 

5. The learned counsel appearing on behalf of the appellant 

contended that the occurrence had not taken place in the manner 

described by the prosecution as according to the report made by 

the deceased which later on became a dying declaration, he was hit 

when he was busy in playing volley ball but according to the site-

plan he was hit at point No. 1 which is at a distance of 80 paces 

from the place where the volley ball was being played. The learned 

counsel next contended that the nature of 'injury on the person of 

the deceased, which is horizontal, would show that he could not 

have been hit in the manner as spelt out in the narration given in 

the report, it rather shows that the deceased was hit by some one in 

a sitting posture. The learned counsel by visualizing the scenario in 

the volley ball ground sought to canvass at the bar that the 

participants of this game being mobile every second could not have 

been singled out for hitting with fire-arm from such a distance. 

Similarly he urged with much greater vehemence that the 

witnesses being busy in playing volley ball could not have seen the 

assailant from a distance of more than 90 paces, as such it was pre-

eminently a blind occurrence. While questioning the genuineness 

of the charge as made in the dying declaration of the deceased, the 

learned counsel by referring to the presence of other relatives of 

the deceased argued that it was not free from the tinge of tutoring 
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and therefore, it is not worthy of reliance. The learned counsel by 

referring to the testimony of P. W.9 Aftab Ali contended that it 

being studded with afterthoughts and improvements which do not 

find mention either in the F.I.R. or the statement recorded under 

section 512 of the Cr.P.C. is not worthy of reliance in a case 

involving capital punishment. The learned counsel by placing 

reliance on the case of Zarif Khan v. The State (PLD 1977 SC 612) 

contended that even if the deceased was in a fit condition to make 

a dying declaration, nonetheless, the prosecution was bound to 

prove that the deceased had had an opportunity to see and identify 

the assailant which being conspicuously absent would inevitably 

bring about the collapse of the whole edifice of the prosecution 

case and thus make out a case for the acquittal of the appellant. 

6. As against that, the learned State Counsel assisted by the learned 

counsel for the complainant contended that the charge against the 

appellant has been proved beyond any shadow of reasonable doubt 

as the question of mistaken identity, false implication or 

substitution is a rare phenomenon where the accused is, single and 

the occurrence has taken place in the broad daylight. While 

controverting the arguments of the learned counsel for the 

appellant, with regard to the afterthoughts and improvements in the 

prosecution version, the learned State Counsel argued that F.I.R. is 

not an exhaustive document and cannot be expected to cover the 

entire spectrum of the occurrence, therefore, the additions, if any, 

as are explanatory of the facts mentioned in the F.I.R. cannot be 

termed either an afterthought or an improvement. 

7. We have gone through the record and carefully considered the 

submissions of the learned counsel for the parties. 

8. A perusal of the F.I.R. which was subsequently treated as dying 

declaration shows that the deceased then injured has given a simple 

and straightforward account of the occurrence though he has not 

mentioned the details about the origin of the altercation and cause 

therefor, as could constitute a motive on the part of the appellant 

for, going to such an extreme. 
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9. P. W.9 is the only witness, besides the deceased himself, who 

has also given a simple and straightforward narration of the 

occurrence which inspires confidence, except the part relating to 

the altercation and the events preceding and following that, which 

appears to be an improvement on the face of it over the original 

version as set forth in the F.I.R. and in the statement recorded 

under section 512, Cr.P.C. therefore, it has to be looked at with 

much greater care and circumspection inasmuch as it seeks to 

establish pre-concert or premeditation on the part of the appellant. 

10. The ocular account as spelt out in the dying declaration and in 

the statement of P.W.9 is perfectly in accordance with the medical 

evidence: Minor discrepancies or even exaggerations are bound to 

creep in every narration, even if, it is meticulously honest, moreso 

when it is rehearsed or repeated after the lapse of more than half a 

decade. 

11. The argument that the dying declaration is not free from the 

tinge of prompting does not enjoy the virtue of being tenable from 

any point of view particularly when there is nothing on the record 

to show that the persons accompanying the deceased to the police 

station had has a motive to falsely implicate the appellant and that 

to achieve that they prompted him. Absence of enmity between the 

parties is another factor which rules out the possibility of 

prompting the deceased to falsely implicate the appellant, moreso 

when it has never been a case of the defence that some other 

person having motive to kill the deceased came armed on the spot 

and bolted away after doing the job. Even the possibility of 

substitution is reduced to nil when admittedly the accused is single 

and the occurrence has taken place in the broad-daylight. The 

distances so called shown in the site-plan, which have been 

capitalized by the learned counsel for the appellant to the 

maximum extent, cannot be of much consequence as the site-plan 

is not a substantive piece of evidence unless the witnesses admit, if 

and when confronted with its details, that it was prepared at their 

instance, which is not the case here, as the eye-witness was not 

confronted therewith. 
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12. Quite apart from all this, the prolonged noticeable anf 

unexplained abscondence of the appellant for more than four years 

would go a long way .to corroborate and strengthen the truth of the 

prosecution version. We, therefore, have no hesitation to hold that 

the charge against the appellant has been proved beyond any 

shadow or reasonable doubt and he has been rightly convicted by 

the learned trial Court. 

13. Now the question which emerges for the consideration of this 

Court is whether in the circumstances of the case, the appellant 

could be awarded' the sentence of death? We would answer this 

question in the negative firstly because the cause of altercation or 

what preceded it as a factor constituting the motive to kill the 

deceased is shrouded in mystery as none of the witnesses including 

the dying declaration of the deceased has shed sufficient light on 

this aspect of the case and secondly because the appellant despite 

being armed with kalashnikov did not hit any vital part of the body 

of-the deceased and did not repeat fire notwithstanding the fact that 

there was noire to intervene. We, therefore, are of the firm and 

considered view that it is not a case where an extreme penalty of 

death could be awarded. 

14. For the reasons discussed above, we partially allow this appeal 

convert the death sentence into imprisonment for life but in the 

circumstances of the case, we would enhance the compensation 

from Rs.20,000 to Rs.50,000 (Rs. Fifty thousand) in default 

whereof he will further undergo (sic) months' S.I. in addition to the 

mode prescribed by law for the recovery of such amount. The 

murder reference is thus answered in the negative. The benefit of 

section 382-B, Cr.P.C. however, extended to the appellant. 

H.B.T./780/P                                                                                       

Order accordingly. 



 

Peshawar High Court 

463 

AMIR MOINULLAH KHAN---Appellant 

Versus 

Mst. SABAR JANA and another---Respondents 

JUDGMENT 

Cr.A No. 7/ 2003                  Decided on 9.4.2003 

(2004 P Cr. L J 30 Peshawar) 

 

Penal Code (XLV of 1860)----- 

Ejaz Afzal Khan, J ----S. 302(b)---Appreciation of 

evidence---Presence of sole eye-witness at the scene of occurrence 

was highly doubtful as she could not plausibly account for her 

presence in the vicinity---Flour Machine Operator who could be a 

natural witness of occurrence was abandoned as being 

unnecessary---Non-production of other witness who was 

mentioned to have witnessed the occurrence, according to F.I.R., 

was another Machine Operator, which had cast doubt on 

prosecution version---Motive though had not been seriously 

disputed by the defence, but it being double-edged sword, would 

cut both ways, could equally be a reason for commission of the 

crime as well as false implication---Narration with regard to venue 

of occurrence as given by sole eyewitness in the Court was 

drastically different from the one given in the F.I.R.---Not safe to 

maintain conviction of accused much less a death sentence on 

such-like evidence--Where a witness whose presence on the scene 

of occurrence was quite natural had been abandoned without any 

reason and instead a witness was examined whose presence was 

not only unnatural, but highly doubtful, same would certainly give 

rise to the presumption that had such witness been .produced be 

would have deposed against the prosecution---Charge against 

accused having not been proved beyond any shadow of doubt, 

conviction and sentence awarded to him by Trial Court were set 

aside and accused was released. 
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Mehboob Ali v. The State 2000 SCMR 152; Walayat v. The State 

2002 SCMR 53 and Saeed Akhtar and others v. The State 2000 

SCMR 383 ref. 

Abdul Latif Khan Baloch for Appellant. 

Shaukat Hayat Khan, Dy.A.-G. for the State. 

Nasrullah Khan Gandapur for the Complainant. 

Date of hearing: 7th April, 2003. 
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Stephen Johnas --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 198/2003       Date of hearing 05.06.2003 

 

FAZALUR REHMAN KHAN J.-  The learned Special 

Court (CNS) N.W.F.P.Peshawar Camp at Abbottabad by an order 

dated 9.9.2003 has convicted the appellant Olu Femmi S/o 

Shekuknbi, resident of 20 Logos Street, EB Nigeria, under section 

(9) of the Control of Narcotics Substances Act, 1997 and sentenced 

him to under imprisonment for life and also to pay a fine of Rs. 

One Million orl in default thereof to suffer further 5 years S.I. with 

benefit of section 382-B Cr.P.C. 

 

2. According to the prosecution version  as contained 

in the FIR Ex:PA, there was prior information to the Customs 

Authority that on the day of occurrence huge quantity of narcotics 

would be smuggled from Abbottabad to Islamabad at any time. On 

the receipt of this information, Sardar Abdul Waheed, Inspector, 

Police Station ANF Haripur (PW-3) arranged a party which laid 

“Nakabandi” at  G.T.Road near Dingi Bridge. It was  1300 hours 

when in the mean time Taxi No.ATD-C-4327 came from 

Abbottabad side which was stopped for search in which a black 

colour man was sitting in a rear seat  who on our inquiry disclosed 

his name as  Olu Femmi son of Shekunbi  R/o 20 Logos Street, EB  

(EBUTTE MAETTA), Nigeria. In the rear seat a bag was lying 

which the person sitting in the rear seat, the passenger handed over 

his passport to the raiding party. The passenger de-boarded  

alongwith suitcase. From the Suit  25 bags of white colour cloth 

were recovered which contained heroin which were taken into 

possession. On being weight each contained one K.G. of heroin. 

Out of which one gram from each bag ere separated and sealed into 

parcel which were sent to the FSL for chemical analysis. The 
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appellant was arrested and the present case was registered against 

him under section (9) CNSA, 1997. 

 

3. On completion of the investigation, challan was 

submitted against the appellant in the Court. The appellant was 

charged under section (9 ) CNSA, 1997, to which he pleaded not 

guilty and claimed trial. 

 

4. In support of its case, the prosecution examined 6 

witnesses, namely, Meer Badshah, Inspector ANF (P.W.1), 

Mukhtiar Afzal, Moharrir, (PW-2), Sardar Abdul Waheed, 

Inspector, P.S. ANF Peshawar (P.W.3), Muhammad Nisar, 

(P.W.4), Gulzar F.C. (P.W.5), and Shah Faisal LHC (PW.6). Out 

of whom Ameer Badshah (PW.) Inspector partially investigated 

the case while on the receipt of the Murasila Ex:PC. P.W. 

Mukhtiar Afzal has registered the case, vide FIR Ex:PA. 

P.W.Sardar Abdul Waheed, has mainly investigated the case while 

P.W. Muhammad Nisar is a driver of the Taxi in which the 

appellant at the time of recovery was traveling while P.W. Gulzar, 

FC,  has taken a murasila Ex:P.C. from the spot to the Police 

Station. Similarly P.W. Shah Faisal, LHC. Is a marginal witness to 

the recovery memo Ex:PD, vide which the Investigation Officer 

took into possession the heroin recovered from the possession of 

the appellant. 

 

5. On conclusion of the prosecution evidence, the 

appellant was examined under section 342 Cr.P.C.. However, he 

denied the charge against him but while examining himself as his 

own witness under section 340(2) Cr.P.C. wherein he stated that on 

the day of occurrence he never traveled in any Taxi and in the 

present case he has been wrongly roped in for ulterior motive by 

ANF Force. However, after hearing the learned counsel for the 

parties and on perusal of the evidence on the record, the appellant 

was found guilty. Accordingly he was convicted and sentenced as 

aforesaid. 
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6. We have heard Malik Aszamatulla, Advocate, for 

the appellant and appearing on behalf of the respondent and has 

also perused the record. 

 

7. In support of the appeal, the learned counsel for the 

appellant mainly contended that after the receipt of Laboratory 

report Ex:PF, the filed an application dated 7.9.2001 before the 

learned trial Court for re-examination of the heroin  allegedly 

recovered from the possession of the appellant to which the learned  

counsel for the State did not raise any objection but before any 

action could be taken the heroin was destroyed  by the order of the 

Court without any notice  to the appellant. Moreover, the heroin 

allegedly recovered from the possession of the appellant were 

destroyed on the orders of a Court not competent to do so. 

Accordingly not only seriously irregularity has been committed but 

by doing so the appellant has been materially prejudiced in the trial 

as such the entire proceedings against the appellant were vitiated. 

In  support of his arguments, the learned counsel for the appellant 

placed reliance on (1) NLR 1995 SD 375) (2) 1996 P.Cr.L.J. 1446 

(3) PLD 2003 Karachi 606 and  on un-reported judgment of this 

Court in Cr.A.No.115 of 2002 decided on 3.12.2003. 

 

8 The argument of the learned counsel for the 

appellant carry weight. Perusal of the record shows that on 

completion of the investigation challan against the appellant was 

submitted in the Court of the learned Sessions Judge Haripur, who 

entrusted the same to Special Judge/Addl Sessions Judge Haripur 

for disposal. However, on 20.2.2003, the learned trial Court in 

which the case was pending on the order of this Court transferred 

the case to the Court of the learned Judge Special Court (CAN) 

Peshawar. During the intervening period the report Ex:PF dated 

7.9.2001 of the chemical examiner was received and placed on file. 

However, on the application of the prosecution dated 16.6.2001 

Ex:P.W.3/1 on the order of Mr.Muhammad Asif Khkan, Civil 

Judge/Judl Magistrate after retaining sample the entire case 

property was destroyed. Later on the samples were also destroyed 

by the order of the same Magistrate and by the time the appellant 

filed application dated 7.9.2001 for re-examination of the heroin, 
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the case property was destroyed without any notice to the 

appellant. 

 

9. In the NLR 1995 SD 374, His Lordship of a Single 

Bench of the Federal Shari at Court held that the 2
nd

 proviso to 

section 516-A Cr.P.C. the competent Court was under the 

obligation to secure samples and destroy the remaining case 

property under its own supervision, exercising due care and 

conscious in the proceedings of securing samples and destruction 

of case property conducting by a Magistrate who was not 

competent to try the case would be illegal and of no evidentiary 

value. Similarly in the case reported in 1996 P.Cr.L.J. 1446, it was 

held that the words “the Court” used in the 2
nd

 proviso to section 

516- A Cr.P.C. only mean the trial Court and where the trial is 

conducted by the Sessions Judge, Certificate issued by the 

Magistrate  under the said provisio would have no legal value in 

the eyes of law and such defect in the prosecution would be fatal. 

In the reported in PLD 2003 Karachi 606, their Lordships of a 

Division Bench of Singh High Court while placing reliance on 

2003 SCMR 45 (Ali Muhammad and another..Vs.. The State), held 

that this observation gives a right to the accused to make a prayer 

before the trial Court as well as before this Court for referring the 

entire case property, allegedly recovered from him to the chemical 

examiner for report as to whether it was or was not narcotics 

substance/drugs under the above stated circumstances of this case, 

the property has been illegally destroyed by the trial Court without 

issuing any such notice to him and without affording him an 

opportunity of being heard, he thereby stood deprived of making 

any such request either before the trial Court or before this Court. 

In an un-reported  judgment of this Court in Cr.A.No.115 of 2002 

decided on 3.12.2003, the appellant was acquitted of the charge 

amongst other on the ground that the destruction of the case 

property was ordered by the Court not competent to do so without 

any notice to the appellant. 

 

10. We are not only bound by the decision of a Division 

Bench of this Court, unless set aside by a  larger Bench but in our 

humble view on the plain reading of the language of the 2
nd
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proviso to section 516-A Cr.P.C. but also on the authority cited 

earlier that the words “the Court” clearly means the Court which 

conducts its trial land not any other Court. As; in the present case, 

the case property was destroyed on the order of Civil Judge/Judl 

Magistrate not competent to conduct the trial of the case, without 

any notice to the appellant, appellant was, therefore, deprived of 

making any request either before the trial Court or even before this 

Court for re-examination of the narcotics substance showing as to 

whether  these were actually narcotics or not and thereby seriously 

prejudice in the conduct of the trial against him as such the entire 

proceedings must stood vitiated. Accordingly we accept this 

appeal, set aside the conviction and sentence of the appellant and 

order that he shall be released from the Jail, if not required in any 

other case. 

 

 

Announced on:     J U D G E  

05.06.2003 

 

            J U D G E
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Sheraz Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 147/2004   Date of hearing 23.06.2003 

 

EJAZ AFZAL KHAN J.- Iftikhar and Ashab Ali, 

respondents herein, were tried for the murder of Fakhr-e-Alam, 

deceased, by the learned Judge Special Court Nowshera, in a case 

registered against them under sections 302/324/34 PPC., vide FIR 

No.38 dated 17.1.2002, Police Station Nowshera Kalan. When the 

learned Judge by extending the benefit of doubt acquitted them, 

vide his judgment dated 23.2.2004, the appellant filed the instant 

appeal. 

 

2. It was argued by the learned counsel for the 

appellant that where evidence on the record was credible and 

confidence inspiring, the learned Judge should not have acquitted 

the respondents on the basis of minor discrepancies when the 

ocular account furnished by the P.Ws. was perfectly in line with 

the medical evidence. Since minor discrepancies, he elaborated his 

arguments, are apt to occur in the statements of the witnesses who 

are perfectly honest, a mountain cannot be made out of a mole hill 

by exaggerating them, therefore, the order of acquittal being based 

on artificial and illogical reasons is liable to be set aside. 

 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

appellant. 

 

4..  According to the particulars given in the FIR, both 

the respondents fired at the deceased but it were the shots fired by 

Ashab Ali which turned effective and caused his death. While 

according to the statement of the first informant recorded in the 

Court, it were the fire shots of both the respondents which hit the 
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deceased and caused his death. In case we prefer the statement of 

the first informant recorded in the Court, because of its being made 

on oath, over what has been stated in the FIR, it will not advance 

the case of the prosecution when it too stands contradicted by the 

statement of P.W.5 who stated that it were the shots fired by 

respondent Ashab Ali which turned effective and thus resulted in 

the death of the deceased. Therefore, we do not agree with the 

contention of the learned counsel for the appellant that the 

discrepancies were minor and that a mountain was made out of a 

mole hill by exaggerating them. As a matter of fact, they are so 

glaring that acceptance of one would call for the rejection of 

another. 

 

5. There is also a serious discord as to the time of 

occurrence as given in the FIR and the one given in the statements 

recorded in the Court. According to the former, the occurrence 

took place at 7.30 P.M. in the month of January  while according to 

the latter, it took place before “Maghrib” prayer. The only 

inference which can safely be drawn from the aforesaid discord 

would be that the occurrence was not witnessed by any of the 

P.Ws., otherwise they would not have made such an outright 

departure from the earlier stance.  

 

6. Once the time of occurrence as given in the FIR is 

accepted to be correct and there is no strong reason to disbelieve it, 

the presence of the P.Ws. on the spot of occurrence even if 

believed shall be unmeaning when in the month of January, there is 

complete dark at 7.30 P.M. and as such identification of the 

assailants from a distance of 16 paces in the absence of any source 

of light is just impossible. 

 

7. When analyzed against this backdrop, we do not 

think, that the learned trial Court has committed any error in 

acquitting  the respondents by extending the benefit of doubt. 

Needless to say that even a single doubt, if found reasonable, is 

sufficient to justify acquittal of an accused. 
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8. Apart from this, when initial presumption of 

innocence becomes double on the acquittal of the accused, we will 

not like to interfere with the impugned finding even though on re-

appraisal of evidence a view different from the one taken by the 

learned trial Court is possible. 

 

9. For the reasons discussed above, this appeal being 

without substance is dismissed in limine. 

 

 

Dated:23.6.2003.      J U D G E 

 

        J U D G E
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Ebadur Rehman --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 228/2002   Date of hearing 09.07.2003 

 

EJAZ AFZAL KHAN, J. – On 13.5.1999, on receipt of a 

spy information that a huge quantity of chars will be smuggled in 

to Pakistan on a truck bearing Registration No.3847-MR through 

the tribal area, Mehboob-ul-Arifeen, Intelligence and Investigation 

Officer after constituting a raiding party fenced the road at Khair 

Abad. In the meantime, the desired truck on its arrival was stopped 

which was boarded by Ibadur Rehman, driver and Akbar Ali, 

cleaner, appellants herein and loaded with crates of peaches. When 

the crates on removing the top layers of peaches were checked as 

many as 168 crates were found packed with chars which on being 

weighed turned out to be 1680 K.Gs. The report of the incident 

culminated in the registration of a case against the appellants under 

sections 156-(1)(89),157,178,16,2(S) of the Customs Act, 1969 

read with sections 6,7,8,9 of the CNSA, 1997, vide FIR No.15 

dated 13.5.1999, Police Station Customs District  Peshawar. 

 

2. After the arrest of the appellants and completion of 

the investigation, they were sent to the Court of learned Judge 

Special Court Nowshera for trial who on its completion sentenced 

them to undergo imprisonment for life with a fine of Rs.10, 

00,000/- (Rs. one million) each or in default to undergo 5 years 

under section 9 of the CNSA with the benefit of section 382-B 

Cr.P.C., vide his judgment dated 2.7.2002, hence this appeal. 

 

3. The only significant argument addressed by the 

learned counsel for the appellants at the bar is that according to the 

evidence on the record the sample for chemical examiner was 
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taken out of one crate, therefore, the appellants can be saddled with 

the responsibility of possessing that much which could possibly be 

found in one crate, as such their conviction for 1680 K.Gs. being 

bad in law is liable to be set aside. 

 

4. As against that, the learned D.A.G. appearing on 

behalf of the State, argued that the entire substance recovered from 

the appellants was admittedly chars and this aspect of the case has 

not been seriously questioned at any stage during the course of 

trial, therefore, they have rightly been convicted for possessing the 

entire substance. 

 

5. We have carefully gone through the record and 

considered the submissions of the learned counsel for the parties. 

 

6. A perusal of the evidence on the record would 

reveal that it is quite consistent and confidence inspiring. Though 

the P.Ws. were subjected to a lengthy and searching cross-

examination but nothing could be brought on the record as could 

create doubt as to the complicity of the appellants in the crime. 

There is not only a single suggestion on the record to show that 

such a huge quantity of chars was planted on the appellants by the 

P.Ws. out of their ill-will or animosity. Similarly no serious 

infirmity or discrepancy has been found in their evidence as could 

render it un-worthy of trust and belief. We, therefore, have no 

hesitation to maintain the conviction awarded by the learned Judge 

Special Court. However, since it  has been established on the 

record that each crate was containing10 KGs of the suspected 

substance and sample for chemical examiner was taken only from 

one of them, we feel constrained to hold that the appellants can be 

saddled with the responsibility of possessing that much which has 

been proved to be chars in view of the opinion of the chemical 

examiner.  

 

7. As according to the report of chemical examiner 

only a quantity of 10 KGs out of the entire suspected substances 

has been proved to be chars, we would like to reduce the sentence 

of imprisonment for life to 10 years RI and the sentence of fine 
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from one million to Rs.2,00,000/- .In default whereof the 

appellants will further undergo one year SI. Needless to say that 

the quantum of punishment has to be in proportion to the quantum 

of the substance proved to be chars.  

 

8. With the modification hinted to above, this appeal 

stands dismissed. 

 

 

Dated :9.7.2003.      
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Shahid --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 308/2003   Date of hearing 16.07.2003 

 

EJAZ AFZAL KHAN J.- The facts of the case in brief are 

that on 30.8.2001 Sahib Gul,S.I. alongwith other police officials 

was precent in the intersection of Ring Road after having fenced it 

that at about 1445 hours Shahid, appellant herein having a 

shopping bag in his hand alighted from a bus coming  from  Bara 

Gate Side. When his search on suspicion led to the recovery of 

chars which on being weighed was found 9 K.Gs., a case under 

section 9 of the CNSA  was registered against him, vide FIR 

No.756 dated 30.8.2001. 

 

2.  After the arrest of the appellant land completion of 

the investigation, he was sent to the Court the learned Presiding 

Officer Juvenile Court Peshawar for trial who on conclusion 

thereof sentenced him to l5 years R.I. with a fine of Rs.5000/- or in 

default to undergo 6 months S.I. under section 9 of the Act but in 

view of his age he placed him on probation, vide his judgment 

dated 9.5.2003, hence this appeal. 

 

3.  The learned counsel appearing on behalf of the 

appellant contended that there serious and unconformable 

contradictions in the statements of the P.Ws. which go along way 

to cast a thick cloud of doubt as to the complicity of the appellant 

in the crime. The learned counsel next contended that where safe 

custody, transmission and handing over of the sealed parcel to the 

chemical examiner is not proved on the record, no reliance can be 

placed on the repot of the chemical examiner, especially when 

there is a delay of more than 24 days in sending the same. The 
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learned counsel next contended that there were as many as 58 slabs 

of the suspected substance but the sample for chemical examiner 

was taken only out of one of them, therefore, the quantity which 

has been proved to be chars on the record is too negligible to 

justify his conviction notwithstanding the fact that he has already 

undergone more than two years imprisonment. 

 

4. As against that, the learned counsel appearing on 

behalf of the State argues that the evidence on the record proves 

the guilt of the accused beyond any shadow of doubt as such he 

has rightly been convicted by the learned trial Court. 

  

5. We have carefully gone through the record and 

considered the submissions of the learned counsel for the parties. 

 

6.  A perusal of the record reveals that the sealed parcel 

containing the sample was sent to the chemical examiner after a 

delay of more than 24 days where did it remain for such a long 

time, when, how and by whom it was taken to the chemical 

examiner is not at all clear from the record. Though ordinarily this 

factor alone may not be sufficient to warrant the acquittal of an 

accused, none-the-less, in view of other infirmities on the record 

and the fact that sample was taken from one out of 58 slabs, this 

will assume great importance that too the sentence already 

undergone by the appellant is almost two years and the substance 

proved to be chars is negligible in quantity. In the case of Jauhar 

Ali and others...Vs...The State   (2003 P.Cr.L.J. 680), it was held 

that delayed  despatch  of parcel to the chemical examiner and 

absence of explanation on the record as to where did remain this 

parcel, in the meantime will render the report of the chemical 

examiner. 

         

7. For the reasons discussed above and the peculiar 

circumstances of the case, we have no alternative but to allow this 

appeal, set aside the conviction and sentence recorded by the 

learned trial  Court and acquit the appellant of the charge. He be 

set free forthwith, if not required in any other case. 

Dated: 16.7.2003.        
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AFTAB AHMAD---Appellant 

Versus 

THE STATE---Respondent 

JUDGMENT 

Cr.A No.13/2003                         Decided on 10.10.2003 

2004 M L D 1337 Peshawar 

Explosive Substances Act (VI of 1908)-- 

  Ejaz Afzal Khan, J ----Ss.4 & 5---West Pakistan Arms 

Ordinance (XX of 1965), S.13--Anti-Terrorism Act (XXVII of 

1997), Ss.7-A & 21-H---Appreciation of evidence---Accused were 

arrested long before date of alleged occurrence---Recovery of 

hand-grenades from possession of accused was not witnessed by 

any independent witness-- -Police officials, no doubt were as good 

witnesses as any other from the public, but when in a case the very 

occurrence on the alleged date and spot was highly doubtful, 

recovery of incriminating material in the absence of independent 

witness, had to be looked askance at---Alleged confessional 

statement of accused though had been recorded after fulfilling all 

legal formalities, but same having been recorded by a police 

officer, would cast a serious doubt on its voluntariness despite its 

admissibility under S. 21-H of Anti Terrorism Act, 

1997---Ouestion was not merely of admissibility or otherwise of a 

confessional statement, but the question was of its voluntariness or 

otherwise before a person who could never be thought to be 

independent, impartial, non-partisan and separated from those who 

were entrusted with the job of investigation---Confessional 

statement of accused, was of no help to prosecution as same was 

net voluntary---Prosecution having failed to prove its case against 

accused beyond any shadow of doubt, their conviction and 
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sentence recorded by Trial Court, were set aside and they were set 

free.   

Allah Nawaz Khan for Appellant.  

Salahuddin Khan D.A.-G for the State. 

Date of hearing: 10th October, 2003. 

JUDGMENT 

On the day of occurrence Abdul Sattar, Aftab Ahmad and Ziaur 

Rehman, appellants herein, while riding on a motorcycle were 

intercepted by Abdul Ghafoor Khan, S.H.O. Police Station, 

Kulachi, who alongwith other Police Officials leas present near 

Adda Garrah Jana in connection with his patrol duty. On suspicion 

he searched the appellants and pursuant thereto recovered 3 

hand-grenades, one detonator and a pistol from the possession of 

appellant Ziaur Rehman. On report of the incident, a case under 

sections 4/5 Explosive Substances Act, 13 A.O. read with section 

7-A(ii) of the Anti-Terrorism Act was registered against them, vide 

F.I.R. No.50 dated 9-4-2002, Police Station Kulachi. 

2. After their arrest and interrogation, they were produced before 

the Superintendent of Police for recording confessional statement 

but it was only appellant Ziaur Rehman who made confessional 

statement whereas the remaining two declined to make any. 

3. On completion of investigation, the accused were sent to the 

learned Judge, Anti-Terrorism Court for trial who on its 

conclusions sentenced them to 5 years R.I. with a fine of Rs.10,000 

or in default to further undergo 2 years S.I. under section 7(i) of 

the Anti-Terrorism Act, 1996, vide his judgment dated 10-2-2003. 

Hence Criminal Appeals Nos. 13 and 14 of 2003 which are 

disposed of by this single judgment. 

4. The learned counsel appearing on behalf of the appellants 

contended that the appellants were confined in custody of Police 
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even before the date of occurrence; that the evidence of recovery is 

not supported by any independent evidence and that the 

confessional statement being a result of inducement threat and 

coercion is not worthy of reliance. 

5. As against that, the learned D.A.-G. appearing on behalf of the 

State contended that the evidence of recovery being supported by 

the confessional statement of one of the appellants is sufficient to 

warrant conviction, therefore, the learned Judge Anti-Terrorism 

Court has rightly recorded conviction of the appellants by placing 

reliance on the prosecution evidence. 

6. A perusal of the evidence on the record would reveal that 

appellant Abdul Sattar was in custody of Police ever since the first 

or second week of March of 2002. According to P.W.4 who runs 

the business of lending motorcycles on rent, appellant Ziaur 

Rehman hired a motorcycle from him on the 3rd day of 'Edul 

Azhaa' which fell some where on 24th or 25th February, 2002 and 

after 15 days of this incident, he learnt that the said appellant has 

been arrested by the local Police. This P.W. also stated that he 

entered the time and date of renting out of motorcycle to the 

appellant in a register set apart for the purpose which was seized 

by the local police in connection with the investigation of this case. 

The Investigating Officer also affirmed the maintenance of such 

register and its seizure by him from the P.W. The production of 

this register in the Court was quite relevant for the purpose of 

knowing the date of renting out of the motorcycle to the appellant 

and his arrest but it is not understandable why this register was 

withheld by the prosecution. In any case, its non-production will 

give legs to the defence version to stand upon and prove that they 

were in fact, arrested long before the date of the alleged 

occurrence.  

7. A look at the order dated 8-4-2002 of the learned Additional 

Sessions Judge passed on a bail petition moved by the said 

appellant on 13-3-2002 would show that he was alleged to be in 

the custody of police. Though in their written reports submitted in 

the Court, the S.H.O. of the concerned Police Station denied to 
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have taken the appellant in custody, all the same it appears that he 

with the other two appellants was in their custody and it seems that 

when they realized that it is not possible for them to keep their 

custody secret and detain them any further, they resorted to this 

hoax by concocting this case and thus showed their presence at the 

alleged date and the spot of occurrence alongwith the incriminating 

material. The fact that the registration of the instant case coincided 

with the dismissal of the bail petition moved by the appellant Ziaur 

Rehman in view of the reports of the S.H.Os. alluded to above, 

creates serious doubt as to the genuineness of these recoveries. It 

also does not appeal to common sense that an accused who cried 

hoarse for his release from the shackles of Police custody will of a 

sudden spring from a no man's land and ride before the same 

police with 3 hand-grenades alongwith a detonator in a bag in this 

hand and a pistol in his pocket. 

8. Another co-incidence which sets the Court on its guards and 

constrains it to scrutinize the evidence against the appellants with 

much greater care and circumspection is that the recovery of 

hand-grenades from the possession of the appellants was not 

witnessed by any independent witness. No doubt Police Officials 

are as good witnesses as any other from the public but in the 

circumstances of the case, when the very occurrence on .the 

alleged date and spot is highly doubtful, the recovery of the 

incriminating material in the absence of independent witness has to 

be looked askance at. 

9. The other piece of evidence which has been relied upon by the 

learned trial Court while convicting the appellants is the 

confessional statement of appellant Ziaur Rehman. Though this 

confessional statement appears to have been recorded after 

fulfilling all the legal formalities but the very fact that it was 

recorded by a Police Officer will cast a serious doubt on its 

voluntariness notwithstanding its admissibility under section 21-H 

inserted in Anti-Terrorism Act, 1997 by Ordinance No.XXXIX 8f 

2001. 
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10. How an accused when produced by one Police Officer before 

another Police Officer can feel free and think that now ire is in safe 

hands and that he is no more accessible to those who are Incharge 

of the investigation. It is not mere the question of admissibility or 

otherwise of a confessional statement, it is, in fact the 

voluntariness or otherwise of a confessional statement before a 

person who can never be thought to be independent, impartial, 

non-partisan and apart from those who are entrusted with the job of 

investigation. How an accused produced before a Superintendent 

of Police in a bewildered state or even otherwise can understand 

that a Superintendent of Police is different in his attitude and 

outlook from other Police Officers. How a sharp line of cleavage 

can be drawn between the two. Theoretically or on papers this 

distinction may have some existence but for an accused in 

handcuffs, they are chips off the same block. 

11. Yet another question crops up as to why the normal and 

recognized course of producing the appellant before a Judicial 

Magistrate was not adopted. What were the exigencies 

necessitating the production of the appellant before an S.P. for 

recording confessional statement and what were the circumstances 

which called for a deviation from the recognized course. If a 

confessional statement emerged from the will and volition of an 

accused and was made voluntarily, why was he not produced 

before a Magistrate and what was that extraordinary and unusual to 

warrant his bypass particularly when its recording by him could 

rather be above board and much more transparent. Since the 

decision about its admissibility in view of section 21-H of the Act 

mentioned above has been left on the judicial discretion of the 

Court, the Court before relying upon it must see and satisfy itself 

whether the questions enumerated above have been satisfactorily 

answered. If the answers are in the affirmative, alright it can be 

relied upon. But if in the negative as in this case, it will neither be 

credible nor even relevant. Needles to say that being admissible 

does not necessarily mean being credile. 
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12. When looked at in this perspective, we do not think, that the 

confessional statement of the appellant either can be of any help to 

the prosecution. 

13. The sum total of what is discussed above is that the prosecution 

has failed to prove its case against the appellants beyond any 

shadow of reasonable doubt. 

14. As a sequel to what has been discussed above, these appeals 

are allowed, the conviction and sentence recorded by the learned 

trial Court are set aside and the appellants be set free forthwith, if 

not required in any other case. 

H. B. T./117/P                                                                                     

Appeal allowed.
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The State --- Appellant/Petitioner (s) 

 

Versus 

Syed Qamar Abbas --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 176/1999   Date of hearing 04.12.2003 

(2004 PCrLJ Peshawar 813) 

 

EJAZ AFZAL KHAN, J.-_  On the day of occurrence 

when complainant Suhail Sadddiqie, since dead, Said Rasool, 

Iftikhar Ahmad Matta, P.Ws.,Shabir Ahmad Biloor and 

Muhammad Khan deceased, reached a Female Polling Station 

housed in a Government Primary School for Girls Wazir Bagh, 

they besides finding  Kamal Hussain, appellant in Cr.A.No.176/99, 

hereinafter called the appellant, Qamar Abbas, Asad Ali and Noor 

Muhammad, respondents in Cr.A.No.174/99, hereinafter called the 

acquitted co-accused, already present in side the Polling Station 

with their automatic weapons also found  the polling having been  

stopped at their instance. The complainant and his co-horts  as 

mentioned above, after taking strong exception to their presence 

and act of stopping polling in the female Polling Station came out. 

The appellant and his co-accused by immediately following them 

also came out and after having had an altercation with the latter 

fired at them with their respective weapons which resulted in  

death of Shabir Ahmad Biloor, Muhammad Khan and Amanullah 

Khan, S.H.O. Police Station Yakatool and injuries on the persons 

of Hashmat, Jehanzeb, constables and one Nisar. On report of the 

incident a case under section 302/324/353/34 PPC. was registered 

against the appellant and his acquitted co-accused, vide FIR 

No.278 dataed 3.4.1997, Police Station Yakatoot. 

 

2. On completion of investigation, the appellant and 

his co-accused were sent to the Court of the learned Judge Special 

Court for trial who on its conclusion sentenced the appellant to 

undergo imprisonment for life under section 302(b) PPC. and to  
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pay a compensation of Rs.50,000/- to the legal heirs of deceased 

Amanullah Khan under section 544-A Cr.P.C. and  acquitted his 

co-accused vide his judgment dated 17.5.1999. Hence this appeal 

whereas the State has preferred an appeal against the acquittal of 

the respondents and the complainant has filed Cr.Revision for 

enhancement of sentence. 

 

3. As all the three arise out of the same judgment, we 

would dispose them of through this single judgment. 

 

4 The learned counsel appearing on behalf of the 

appellant argued that Suhail Saddique who is the first informant   

in the case has neither been produced in the Court because of his 

being dead nor the information furnished by him has been proved 

in accordance with the requirements of law, therefore, the FIR  

perse  being no evidence in the eye of law cannot be taken into 

account. It was next argued that the presence of the P.Ws. at the 

crucial time is highly doubtful, therefore, no implicit reliance can 

be placed on their testimony especially when the account furnished 

by them is in conflict with the medical evidence and no 

explanation muchless plausible has come forth in the prosecution 

evidence for their belated examination by the Police. The learned 

counsel next argued that when the injured witnesses who could be 

expected to give a fair and impartial account of the occurrence 

have been withheld without any convincing reason by the 

Prosecution, the only inescapable  conclusion  would be that they 

would have deposed against it  it if produced . The learned counsel 

by placing reliance on the case of Umar Hayat..Vs..The State 

(NLR 1995 SCJ 675) argued that where the ocular evidence has 

been disbelieved qua the acquitted co-accused, there was 

absolutely no justification for the conviction of the appellant in the 

absence of substantial corroboration by independent evidence. The 

learned counsel to support his contention also relied upon on the 

cases of  Abdul Khaliq..Vs..The State (1996 SC 1553)  and  

Muhammad Iqbal..Vs..Abid Hussain alias Mithu etc. (NLR 1995 

SCJ 104). 
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5. As against that, the learned counsel appearing on 

behalf of the complainant assisted by the learned State counsel 

argued that when there is considerable unanimity amongst the 

P.Ws. as to the material particulars of the occurrence including 

place, manner and cause of occurrence, the testimony furnished by 

them has to be relied upon vis-à-vis appellant as well as his 

acquitted co-accused, moreso when, their presence has been 

established on the record and even admitted by the appellant and 

his co-accused in their statements recorded under section 342 

Cr.P.C. With regard to the belated examination of the P.Ws. the 

learned counsel submitted  that it has been plausibly explained by 

them as they after apprehending their arrest  in the cross case 

registered at the instance of Qamar Abbas under section 324/34 

PPC. chose to be away for a week or so, therefore, no premium  

can be conceded to the appellant and his  co-accused on this count. 

The learned counsel in this behalf  placed reliance on the case of 

Qadir Bakhsh..Vs..The State (PLD 2002 Quetta 97). The learned 

counsel by referring to the case of Abdul Ghafoor..Vs..The State 

(2000 SCMR  919) argued that when the witness has no motive to 

falsely implicate the accused his testimony can not be brushed 

aside so lightly when his presence at the scene of occurrence 

cannot be doubted. The learned counsel by placing reliance on the 

case of Ghaus Muhammad alias Ghausia and another..Vs..The 

State  (1979 SCMR 579) argued that notwithstanding the death of 

first informant, the FIR lodged at his instance can be used by 

prosecution for showing the names of the witnesses  mentioned 

therein to have witnessed the occurrence. The learned counsel by 

referring to the case of Ghulamullah and another..Vs..The State 

(1996 SCMR 1887) argued that the ocular testimony has to be 

given preference over the opinion of medical evidence which is 

based on conflicting opinion of Doctors. With regard to the 

acquitted co-accused the learned counsel by concluding his 

arguments  argued that since common intention can be developed 

at the spur of the moment, they can be saddled with criminal 

responsibility even though pre-concert or pre-meditation on their 

part is absent.  
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6. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

7. In view of the recital in the FIR  and the statements 

of the  accused recorded under section 342 Cr.P.C. the presence of 

the P.Ws. near and around the scene of occurrence, cannot be 

doubted even for while but when seen in the light of the evidence 

recorded in the Court, their presence at the crucial moments 

appears to be highly doubtful. The statement of Said Rasool who is 

better known on the record as Faiz Rasool, Shabir Ahmad Biloor 

was hit when he and the accused  were facing  each other is belied 

by the medical evidence as according to the latter both the entry 

wounds are on such part of his back which cannot be termed as 

front by any stretch of imagination. Similarly the statement of 

Iftikhar Ahmad Matta according to which Shabir Ahmad Biloor 

and  Muhammad  Khan were fired at from the front side, runs 

counter to the medical evidence as in both the cases the entry 

wounds are on their back rather than front. 

8. The ocular account furnished by these two P.Ws. is 

also not worth credence with regard to the death of Amanullah 

Khan, S.H.O. as the dimension of the wound found on his dead 

body which according to the post-mortem report is 3 cm x 2 cm 

appears to be one of re-entry rather than entry for two reasons:    (i)  

it has no exit in spite  of the fact that he was fired at from a 

distance of 9 paces and (ii) no other entry wound on the dead 

bodies of the other deceased has such dimension notwithstanding 

that they too were caused by Kalashnikovs. Therefore,  we have no 

hesitation to hold that even this part of the occurrence also went 

un-witnessed and thus no reliance altogether muchless implicit can 

be placed on the testimony of these P.Ws.                              

9. In the case of Abdul Khaliq..Vs..The State (Supra), 

the Hon’ble Supreme Court reversed the concurrent findings of the 

Courts below when the ocular account in almost similar situation 

was found at variance with medical evidence. The relevant 

paragraph of the judgment may thus be referred which reads as 

under:-         
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“These injuries show that the victim was fired at from front 

and not from behind, as witnesses Muhammad Shah and Abdul 

Jabbar would like the Court to believe. Such conflict between the 

ocular evidence and medical evidence cannot be called a simple 

variance  and ignored. In the case of Mardan Ali v.Gulilstan and 

other (1980 SCMR 889) it was observed that ocular evidence as to 

the time of the occurrence cannot be accepted to an extent 

inconsistent with medical evidence. In the case of Saindad and 

others.v. The State (1972 SCMR 74) the accused was acquitted on 

the ground of medical evidence being inconsistent with account of 

the occurrence as given by eye witnesses. In the case of  

Saeedullah Khan .v. The State (1986 SCMR  1027)  cited on behalf  

of the State, the conflict between the medical evidence and the 

ocular evidence was not as such, as in the instant case.” 

 

10. How P.W. Iftikhar Matta  happened to be on the 

scene of occurrence when he was admittedly a resident of another 

village may unravel yet another mystery but the fact that he 

accompanied the complainant party on the eventful day to a place 

far off from his village for visiting  Polling Stations would 

inexorably suggest his partial and partisan character as a P.W., 

hence it will not be safe to rely on his testimony in an occurrence 

of this type unless it is substantially corroborated by independent 

and impartial sources.                   

 

11. The status of P.W. Faiz Rasool is rather worse as 

compared to the former P.W. when admittedly he is a servant of 

the father of the deceased for the last 10/11 years and as such being 

more partizan cannot be expected to give an independent and 

impartial account of the occurrence, quite apart from the fact that 

the testimony furnished by him is also in conflict with the medical 

evidence.   

 

12. How and why these two P.Ws. chose to be away 

from the Investigating Agency for 7/8 days and even more is also 

not understandable. Though in their attempt to explain it they 

sought refuge in their supposed apprehension by the Police in a 

case registered against them at the instance of Qamar Abbas under 
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section 324 PPC. but this explanation, to say the least, is not 

plausible on any count as they were not  charged in the case 

mentioned above during the relevant days. Even if it be so their 

evidence in a tripple murder case was more important than their  

apprehension in a case registered against them under section 324 

PPC. Their escapist attitude over and above their failure to give a 

prompt version of the incident beside giving rise to the inference 

that the account furnished by them is fabricated, will also suggest 

that they too  one way or the other contributed to the tragedy  

resulting in death of the three and injuries to many. 

 

13. Why the witnesses bearing the stamps of injuries on 

their persons were with-held is again a question awaiting answer 

with much greater impatience and intensity. In an ordinary case 

their non-production could have been ignored but in view of the 

partisan character of the examined P.Ws., their belated 

examination  by the Police, and a glaring inconsistency between 

the ocular account furnished by them and the medical evidence, 

their production was all the  more essential rather indispensable to 

prove the charges against the appellant and the acquitted co-

accused beyond doubt. It is here that the law of evidence would 

call for drawing adverse inference against such non-production. 

 

14. The empty handed arrest of Qamar Abbas and Asad 

Ali in a state of their being injured and the arrest of Noor 

Muhammad with a rifle of 223 bore wherefrom not even a single 

empty recovered from the spot was found to have been fired would 

further mystify nay deepen the mystery about the manner of the 

occurrence when despite admission about their injured state, no 

explanation whatever has been given by the prosecution therefor.   

 

15. The argument addressed by the learned counsel for 

the respondents on the strength of  Ghulamullah..Vs..The State 

(Supra) has no relevance to the case in hand  as in this case neither 

the medical evidence is on the brim  of possibility  nor it is based 

on conflicting opinions of the Doctors.      
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16. The positive report of  the Ballistic expert showing 

that the bullet recovered from the dead body of one of the deceased 

was fired from the Kalashnikov recovered from the possession of 

the appellant on the spot at the time of his arrest will not  in any 

way improve the case of prosecution firstly  because it appears to 

have been dispatched  to the expert twice with two different seals, 

secondly because the failure on the part of the Investigating 

Agency to have sent it to the serologist  to ascertain whether  it was 

stained with blood of human origin and of the same group will not 

establish that it was in fact recovered from the dead body of one of 

the deceased and 3rdly because the evidence of the expert even if 

accepted without much questioning about it can at the most be 

taken as corroborative and not evidence of the charge that too 

when the presence of the P.Ws. had been held to be doubtful at the 

crucial moments of the occurrence.                         

    

17. From whatever angle the prosecution evidence is 

looked at, it does not inspire confidence and as such the charges 

against the appellant and his co-accused cannot be held to have 

been proved beyond any shadow of reasonable doubt. The 

judgments cited at the bar by the learned counsel for the 

respondents because of  their different and distinguishable facts 

and circumstances have, therefore, no perceptible relevance to the 

case in hand.  

 

18. For the reasons discussed  above, this appeal is 

allowed, the impugned conviction and sentence recorded by the 

learned trial Judge are set aside and the appellant is acquitted of the 

charges. He be set free forthwith if not required in any other case. 

The appeal filed by the State against the acquittal is dismissed. 

However, the revision filed by the complainant besides being 

incompetent in view of the provisions contained in section 7(1) of 

the STA is also dismissed for the same reasons. 

 

J U D GE . 

 

Dated:4.12.2003.                                                              J U D G E.
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Nizam Khan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 677/2003   Date of hearing 05.12.2003 

 
EJAZ AFZAL KHAN, J.-_ On the day of occurrence 

when the complainant came out of the main door of his house on 

its being knocked at, he saw a lady at the door. In the meantime 

Nizam Khan and Abdur Rehman appellants herein alongwith their 

acquitted co-accused came on the spot and fired at the complainant 

with their respective weapons. In consequence the complainant 

was hit on his thigh on the front side whereas the lady standing 

near the door was hit on her back. On report  of the incident a case 

under sections 324/34 PPC. was registered against the appellants 

and their co-accused, vide FIR No.80 dated 28.5.1998, Police 

Station Lachi. 

 

2. On completion of  the investigation the appellants 

were sent to the Court of the learned Addl Sessions Judge Kohat 

for trial who on its conclusion sentenced the appellants to one year 

R.I. under section 324/34 PPC. and to six months R.I. with   

‘Daman’ to the tune of Rs.3000/- under section 337-F (v) of the 

PPC., and acquitted their co-accused vide his judgment dated 

27.9.2003.  Hence this appeal by the appellants and Cr.Revision   

by the complainant for enhancement of sentence. 

 

3. As both the appeal and criminal revision have arisen 

out of the same judgment, I would like to dispose them of by this 

single judgment. 

 

4. It was argued by the learned counsel for the 

appellants that both the parties are locked in blood feud with each 
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other culminating in criminal litigations, therefore, the possibility 

of false implication cannot be ruled out particularly when for a 

single injury as many as three persons have been charged without 

specifying  as to who authored it. 

 

5. As against that, the learned counsel appearing on 

behalf of the State assisted by the learned counsel for the 

complainant argued that even if the fire-arm injury is not attributed 

with particularity to any of the appellants and their acquitted co-

accused, none-the-less, they will be vicariously  responsible for the 

act done as the very act of their coming on the spot with deadly 

weapons would not only prove their common intention but pre-

concert  as well, therefore, they have rightly been convicted by the 

learned trial Court. The learned counsel while pressing the criminal 

revision for enhancement of sentence argued that once the trial 

Court held that the charge against the appellants had been proved 

beyond any doubt, it was required to give the maximum sentence 

to the appellants that too when there was nothing on the record to 

call for the award of lesser penalty. 

 

6. I have gone through the record carefully and 

considered the submissions of the learned counsel  for the parties. 

 

7. The fact that some lady knocked at the door of the 

complainant and that two of the shots fired by the appellants and 

their co-accused hit her on her back remained unsubstantiated  as 

neither the lady has been examined nor the injuries on her back 

have been proved on the record by medical evidence 

notwithstanding the fact that her testimony would have had 

tremendous bearing on the fate of this case. 

 

8. Now the question crops up is whether the appellants 

and their co-accused fired at the complainant as alleged by him. 

Even an affirmative answer to this question would give rise to yet 

another question as to who out of them was responsible for this 

injury when the injury is one and assailants are three that too  when 

the case of acquitted co-accused is not much different  from that of 
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the appellants and that it  could be the act of one of them alone.  

       

9. The admitted background of blood feud and 

criminal litigations between the parties would not only worsen the 

prosecution case but would also deepen the possibility of false 

implication of at least two if not all of them.            

 

10. The recovery of empties from the spot  too will not 

in any way improve the case of the  prosecution because of the 

failure of the Investigating Agency  to get any opinion from the 

ballistic expert as to whether they were fired from one or more 

than one weapon. 

 

11. When considered in this background,  I do not think 

the prosecution has been able to prove its case beyond any shadow 

of reasonable doubt.  

 

12. For the reasons discussed above. I by extending the 

benefit of doubt, allow this appeal, set aside the conviction and 

sentence recorded by the learned trial Judge and acquit the 

appellants of the charge. They be set free forthwith, if not required 

in any other case. 

 

13. Since the appeal has been allowed, the criminal 

revision for enhancement of sentence has become infructuous  

which is thus dismissed. 

 

 

Dated:5.12.2003.                                                               J UD G E.
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Saifullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 849/2003   Date of hearing 26.02.2004 

 

 EJAZ AFZAL KHAN J.-  When house search of 

Saifullah, appellant herein, by the S.H.O. Police Station Saddar 

Kohat led to the recovery of chars weighing 1650 grams and un-

licensed pistol of 30 bore, a case under sections 9 C.N.S.A., 1997 

read with section 13 A.O., 1965, was registered against him, vide 

FIR  No.196 dated 10.4.2003. 

 

2. On completion of investigation, the appellant was 

sent to the Court of the learned Judge Special Court for trial who 

on completion thereof sentenced  him to 10 years R.I. with a fine 

of Rs.1,00,000/- (Rs. One lac) or in default to undergo 3 years S.I. 

under section 9 (b) of the Act and to pay a fine of Rs.2000/- (Rs. 

two thousand) or in default to further undergo 3 months S.I. under 

section 13 A.O., vide his judgment dated 13.11.2003, hence this 

appeal. 

 

3. It was argued by the learned counsel for the 

appellant that when despite admitted advance  information, the 

house of the appellant was not searched in conformity with the 

provisions of section 103 Cr.P.C.;  no credence could be given to 

the recovery; that where the sealed parcel containing samples was 

dispatched to the chemical examiner with a delay of 15 days and 

its safe custody in the said period has not been proved on the 

record, no reliance whatever could be placed on the report of the 

chemical examiner and that when the statements of the P.Ws. are 

not consistent with each other, the only inference to be drawn in 

the circumstances would be that either they were not present on the 
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spot at the relevant time or they have perjured  themselves in the 

Court. 

 

4. As against that, the learned State counsel argued 

that evidence on the record is sufficient to connect the appellant 

with the crime; that the provisions of section 103 Cr.P.C. are not 

applicable to the cases of narcotics in view of the provisions 

contained in section 25 of the CNSA and that in the absence of any 

noticeable discrepancy in the prosecution evidence, the appellant 

has rightly been convicted. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. A perusal of the evidence would reveal that all the 

witnesses are unanimous with each other in their statements on 

material particulars of the case. There is not even a single 

discrepancy, worth-the-name, as could create doubt in the 

prosecution version. The account furnished by the P.Ws. being 

straight forward inspires confidence particularly when there is 

nothing on the record to show that it was motivated by any malice 

or animus on their part. 

7. With regard to the delay in dispatch of the parcel 

containing samples and its safe custody during such period, suffice 

it to say that it has never been suggested at any stage during the 

course of trial that this delay was consumed to the detriment of the 

appellant or that the parcel containing samples was in any way 

tampered or interfered with. 

 

8. The argument that despite information in advance 

the house was not searched in accordance with the provisions of 

section 103 Cr.P.C. does not have much force firstly because the 

people due to lack of civic  sense do not come forward to bear  

witnesses  and secondly because they do not run the risk of 

courting the displeasure of criminals in such like cases. 

 

9. Having considered as discussed above, we are 

convinced  that the charge against the appellant has been proved 
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beyond any shadow of reasonable doubt. We, therefore, have no 

hesitation to maintain the conviction. Since  the quantum of 

sentence has to be commensurate with the quantum of the 

substance recovered , the sentence awarded by the learned trial 

Court would be too harsh. We, in the circumstances of the case, 

would thus reduce the sentence of imprisonment from 10 years R.I. 

awarded to the appellant under section 9 (b) of CNSA to 1 (one) 

year R.I. and that of fine from Rs.1,00,000/- (Rs.One lac) to 

Rs.2000/- (Rs.two thousand) or in default to undergo 3 months S.I. 

We will also reduce the sentence of fine recorded under section 13 

A.O. from Rs.2000/- to Rs.500/- or in default to undergo 15 days  

S. I. 

 

10. With the modification hinted to above, this appeal is 

disposed of. 

 

 

Dated:26.2.2004.         CHIEF JUSTICE. 

 

 

     J U D G E. 
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The State --- Appellant/Petitioner (s) 

 

Versus 

Syed Arif Shah --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 308/1995   Date of hearing 12.03.2004 

 

 EJAZ AFZAL KHAN J.- The respondent who was 

proceeded against in the Court of the learned Special Judge, Anti-

Corruption NWFP Peshawar on the indictment of receiving 

Rs.1000/- as illegal gratification from the complainant while being 

posted as Mineral Inspector, when acquitted, vide its judgment 

dated 26.9.1992, the state preferred the instant appeal. 

 

2. It was argued by the learned  A.A.G. appearing on 

behalf of the State that the evidence on the record was  by all 

means sufficient to link the respondent with the crime and that the 

learned trial Court without making proper appraisal of evidence 

acquitted him on flimsy grounds. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondent argued that there are unconformable 

contradictions in the statements of the P.Ws. which clearly suggest 

that this case was falsely cooked up against the respondent at the 

instance of Abul Hassan who happens to be the real brother of  

Islam Bahadur, then Commissioner somewhere in the N.W.F.P. 

The learned counsel next argued that where the conversation 

between the accused and the decoy witness was not over-heard by 

the Magistrate, no value whatever could be vested in their 

testimony. 

 

4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
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5. The only person who links the respondent with the 

crime is P.W. Lal Wahab who happens to be a decoy witness  in 

this case. According to his testimony, the amount by the 

respondent was demanded not from him but from P.W. Bakhtiar. 

But when the said P.W. appeared in the Court, he did not utter 

even a single word which could even remotely suggest that the 

respondent ever demanded any such amount from him.  

                                             

6. The testimony of raiding Magistrate and the Circle 

Inspector too cannot be taken to improve the prosecution version 

as none of them heard or over-heard the conversation between the 

respondent and the complainant.                    

 

7. Now the question arises whether the testimony 

furnished by a decoy witness alone is worthy of reliance and can 

form basis of conviction? The answer to this question will be in the 

negative as a decoy witness being himself a suspect cannot be 

relied upon unless his testimony is corroborated by independent 

and non-partisan facts and circumstances of the case. Since his 

testimony has to be scrutinized with much greater care and 

circumspection, no implicit reliance can be placed on it, especially 

when whatever has been stated by him has been gainsaid by the 

other witnesses. When this is the state of evidence, I do not think 

that the case against the respondent has been proved beyond any 

shadow of reasonable doubt, therefore, the finding of acquittal 

recorded by the learned trial Court cannot be held to be artificial, 

whimsical, perverse or capricious by any attribute. 

 

8. Apart from this, as the initial presumption of 

innocence becomes double on the acquittal of an accused, this 

Court is always very reluctant to interfere with the finding of 

acquittal even if on re-appraisal of evidence a conclusion to the 

contrary is possible. 

 

9. For the reasons discussed above, this appeal being 

mis-conceived is dismissed. 

 

Dated:12.3.2004.       J U D G E.
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Amir Nawaz --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 89/2004   Date of hearing 15.03.2004 

 

 EJAZ AFZAL KHAN J.-  On receipt of a secret 

information about the embezzlement and adulteration of  soya oil 

supplied for the poor and pregnant women of the Province under 

the auspices of World Food Programme , late Rahim Khan, Circle 

Officer Crime ACE Bulner, raided the store at BHU Gagra and 

pursuant thereto as many as 37 cortons, each containing 6 tins and 

each tin  containing 4 litre oil, were recovered. After obtaining the 

samples from the oil, those were sent to the chemical examiner and 

when the samples were found to have been intermixed with more 

than 95% of water, a case under sections 409 PPC read with 

section 5(2) of the Prevention of Corruption Act, 1947, was 

registered against Amir Nawaz, appellant herein, vide FIR No.2 

dated 24.12.1997, Police Station, ACE, Bunair. 

 

2. On completion of investigation  which also included 

the report of the auditor, the appellant was sent to the Court of 

learned Special Judge Anti-Corruption  NWFP (Camp at Swat) for 

trial who on completion thereof sentenced him to one year R.I. 

with a fine of Rs.50,000/- or in default  to undergo 6 months S.I. 

under section 409 PPC and to 6 months R.I. with a fine of 

Rs.10,000/- or in default to further undergo to two months S.I. 

under section 5(2) of the Prevention of Corruption Act,1947, vide 

judgment dated 10.2.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that none of the charges relating to shortage, adulteration, 

mis-appropriation and defective supply of Soya oil including the 
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receipt of transportation fare has been proved against the appellant, 

therefore, the finding of guilt having been based on un-warranted 

inferences is liable to be set aside.          

 

4. As against that, the learned appearing on behalf of 

the State argued that where the charge of adulteration and mis-

appropriation was proved on the record beyond doubt, the 

appellant was rightly  convicted by the learned trial Court. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. A perusal of the statement of P.W.2 would reveal 

that the charge of the store where the soya oil was stored was 

handed over by the appellant to his successor Store-keeper, 

namely, Javed Iqbal on 2.4.1997.  Besides Ex:D-1,  statement of 

the successor store-keeper who was examined as P.W.11, fully 

supports this fact. How the appellant could be held responsible for 

shortage, mis-appropriation or adulteration of the oil detected 

pursuant to a raid conducted on 24.12.1997 when he ceased to be 

its Incharge ever since 2.4.1997.          

 

7.  How could P.W. Mst.Razia Shahida turn round 

after more than 20 days to say that the supply of oil was either 

short or defective when she received it from the  appellant on 

7.3.1997 against a proper receipt without pointing out any shortage 

or defect therein?                       

 

8.  How the charge of receiving fare for transportation 

could be held to be proved against the appellant when none of the 

drivers for whom it was obtained has been examined and no 

evidence has been brought on the record to show that the appellant 

was re-imbursed by the Department notwithstanding the aforesaid 

receipt?                      

 

9.  How the appellant could be linked with the sale of 

Soya oil for an amount of Rs.12000/- when the P.W. allegedly 
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purchasing it stated that the oil purchased by him was locally 

manufactured?                                                           

10. No doubt some shortage in the oil came to light 

even during the tenure of the appellant but, it, to say the least, was 

because of some imponderables which more often than not happen 

during the course of its transportation. A perusal of Ex:D-1/1 

would un-mistakably reveal that this shortage has not only been 

indicated in the relevant Register but has also been endorsed  by 

the higher concerned officer. 

 

11. When none of the questions enumerated above has 

been answered plausibly from the evidence on the record, I am 

afraid, the charge against the appellant, cannot not be held to have 

been proved beyond any  shadow of reasonable  doubt, therefore, 

the benefit of doubt which is always invariably conceded in favour 

of accused cannot be denied to the appellant on any count. 

 

12. For the reasons discussed above, I, by extending the 

benefit of doubt to the appellant, allow this appeal, set aside the 

conviction and sentence recorded by the learned trial Court and 

acquit him of the charges. He be set free forthwith, if not required 

in any other case. 

 

Dated: 15.3.2004.                    J U D G E
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Syed Jamal --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 51/2004   Date of hearing 16.03.2004 

 

EJAZ AFZAL KHAN J.-  Truck bearing No. MR-1931-C 

on its arrival from Peshawar near Kund Customs Check Post was 

searched by the Police Personnel and in consequence recovered 10 

K.Gs. of chars. Since Syed Jamal and Akhtar Khan were found 

traveling in the said truck as driver and cleaner respectively, they 

were hauled up and a case under section 9 CNSA was registered 

against them, vide FIR No.174 dated 18.3.2002, Police Station  

Akora. 

 

2. During the course of investigation, when the 

appellants were found to have been involved in the aforesaid 

transportation, they were sent to the Court of the learned Judge 

Special Court for trial who on completion of proceedings 

sentenced them to 5 years R.I. with a fine of Rs.3,00,000/- each or 

in default to further undergo 2 years S.I. under section 9 CNSA, 

vide his judgment dated 22.12.2003, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellants that where safe custody and handing over of the sealed 

parcel containing samples to the Chemical Examiner has not been 

proved on the record, no reliance  can be placed on his report, 

moreso when, there was a delay of 48 days in its dispatch thereto 

and no explanation has been given therefor. The learned counsel 

next  argued that when the sealed parcel containing the remaining 

substance was inspected on its production in the Court, its seals 

were found to have been removed there-from, therefore, the 
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appellants cannot be convicted for possessing that much as is 

alleged by the Prosecution. 

 

4. As against that, the learned counsel appearing on 

behalf of the State argued that the incriminating substance was 

recovered from  the tool box of the truck which is not accessible to 

any body except its driver and cleaner, therefore, the trial Court 

has  rightly convicted and sentenced them. 

 

5. We have gone through the record  through the 

record carefully and considered the submissions of the learned 

counsel for the parties. 

 

6. A perusal of the evidence on the record would 

reveal that the incriminating substance was recovered from the tool 

box of the truck. Statements of all the P.Ws. examined by the 

prosecution being in line with each other, proved beyond doubt 

that it was recovered from the tool box of the truck mentioned 

above. There is nothing in the statements of the P.Ws. as could 

show that they deposed against the appellants out of any interest or 

ulterior motive. Despite lengthy cross-examination, the record of 

the case could not be enriched in favour of the appellants, 

therefore, we have no hesitation to hold that the charge against the  

appellants has been proved beyond any shadow of reasonable 

doubt.   

 

7. The argument that the safe custody and handing  

over of the sealed parcel containing samples to the Chemical 

Examiner has not been proved on the record, is not of much 

consequence when no question relating to this fact has been put to 

any of the P.Ws. during the course of their cross-examination. 

 

8. The argument with regard to delay in the dispatch 

of the parcel will also have no force when it has not been 

suggested anywhere that this delay, in any way, was used to the 

detriment of the appellants. 
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9. However, where the seales on the parcels containing 

the remaining substance on its production in the Court were found 

to have been removed, we doubt the recovery of that much 

quantum of the substance from the appellants as  alleged by the 

prosecution. We, therefore, in the circumstances of the case, are 

constrained  to reduce the sentence awarded to the appellants from 

5 years R.I. to 2 years R.I. and the sentence of fine from 

Rs.3,00,000/- to Rs.30,000/- each or in default to further undergo 3 

months S.I. 

 

10. With the modification hinted to above, this appeal is 

disposed of . 

 

 

Dated:16.3.2004.      CHIEF JUSTICE. 

 

J U D G E 
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Malik Rahim Noor --- Appellant/Petitioner (s) 
 

Versus 

Gulab Khan --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 83/2004   Date of hearing 16.03.2004 

 

EJAZ AFZAL KHAN J.-  Appellant Mirza Khan has 

questioned the order dated 22.12.2003 of the learned Judge Special 

Court whereby a truck bearing No.MR-1931-C used in a case 

registered against Syed Jamal and another, vide FIR No.174 dated 

18.3.2002, Police Station Akora, was confiscated.  

 

2. It was argued by the learned counsel appearing on 

behalf of the appellant that the learned Judge Special Court could 

not have passed an order confiscating the truck without violating 

the principles enshrined in the maxim  of audi alteram partem. 

 

3. As against that, the learned State counsel argued 

that at no stage during the proceedings the appellant or his counsel 

adduced any evidence to prove his ownership or the fact that he 

has no hand in the commission of the  crime, therefore, it was 

rightly confiscated . 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

  

5. The record reveals that the appellant was not given 

an option of hearing before the impugned order confiscating the 

truck was passed. No doubt, a vehicle, or  conveyance used in the 

commission of a crime under CNSA, is liable to confiscation but in 

view of the provisions contained in section 32 of the Act, it shall 

not be confiscated unless it is proved that it was used with the 

knowledge of its owner. Since knowledge on the part of the owner 

cannot be established on his back without giving him an option of 

hearing, the order of confiscation would be bad in law. 
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6. For the reasons discussed above, we allow this 

appeal, set aside the impugned judgment inasmuch it concerns the 

confiscation of the truck and send the case back to the learned trial 

Court for decision afresh in accordance with law. The appellant is 

directed to appear in the Court of the learned Judge Special Court 

Nowshera on 6.4.2004. The learned Judge shall also be at liberty to 

scrutinize the genuineness or otherwise of the claim of the 

appellant as to the ownership of the truck. 

 

 

Dated:16.3.2004.     CHIEF JUSTICE. 

  

 

    J U D G E 
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Israr Fazal --- Appellant/Petitioner (s) 

 

Versus 

Roshan Din --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 346/2003   Date of hearing 06.04.2004 

 

EJAZ AFZAL KHAN J.- Complainant Roshan Din in the 

company of his son, Alam Din, Matiullah, his brother and 

deceased Nizamuddin, came through a car to village Abbasi 

Banda, their erstwhile abode  for taking wheat  lying in their house 

to village Saro Khel,  their present abode. No sooner did they 

alight from their car to proceed towards their house, than they were 

fired at by Israfeel, Karnail Khan, appellants herein, Gulab and 

Jarnail, absconding co-accused, with their respective weapons on 

the prompting of their father Isam Din, the acquitted co-accused. 

Deceased on being hit succumbed to his injuries while the 

remaining P.Ws. escaped un-hurt. The motive for the occurrence 

was a dispute over some landed property. All the assailants after 

accomplishing their agenda bolted away in the car mentioned 

above. The incident was reported on the spot at the arrival of the 

police and pursuant thereto a case under sections 

302/324/404/148/149 PPC was registered against them, vide FIR 

No.254 dated 24.5.2001, Police Station Thall. 

 

2. The Investigating Officer after preparing the injury-

sheet and inquest report and dispatching the dead body to the 

mortuary for postmortem examination , took into possession 2 

empties of 7.62 bore and blood stained shirt of the deceased , vide 

memo: Ex:PC/1, prepared the site-plan Ex:PB, at the instance of 

the eye witnesses and also recorded their statements  During  the 

course of investigation, the car parked on the road  was also taken 

into possession by P.W. Jehangir Khan, S.I., vide memo: 

Ex:P.W.10/1. 
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3. On completion of investigation and arrest of the 

appellants, the case was sent to the Court of the learned Sessions 

Judge Hangu for trial. 

 

4. On being charged, when the appellants and their 

acquitted co-accused pleaded innocence, the Prosecution to prove 

its case examined as many as 11 P.Ws. P.Ws.1 to 5 and 10 

witnessed the recovery etc. P.W.8 arrested the appellants. P.Ws.6 

and 7 furnished the ocular account of the occurrence as mentioned 

above. P.W.11 investigated the case. P.W.9 Dr.Aqeel Bangush 

conducted the postmortem examination on the dead body of the 

deceased and found the following:- 

 “ EXTERNAL APPEARANCE:Fresh body,  

  placid, clothes torn and stained with blood. 

 

1. Rounded holes of entry wounds on the   

  anterior chest wall left side, just 2” above   

  the left nipple size 1.5 x 1.5 cm. 

 

2. Large lacerated wound on the right posterior  

  chest wall just 2” from posterior mid line,   

  size 2” x 2.5”. 

 

 Thorax: Anterior and posterior chest wall   

  are injured by lateral pleurae injured. Right   

  lung injured. Left lung injured and    

  perforated. Pericardium & Heard injured.   

  Aorta and other large blood vessels injured. 

 

 Remarks: In my opinion the death has   

  occurred due to injuries to the vital organs   

  (blood vessels and heart and loss of blood). 

 Probable time between injury and death-   

  approx: ½ to 1 hour and that between death   

  and P.M.- to 3 hours. 

  

 My report is Ex:P.W.9/1. It is in my hand   

  and correctly bears my signatures. Pictorial   
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 is Ex:P.W.9/2. Injury sheet also bear my   

 endorsements.” 

 

5. On close of evidence when the appellants were 

examined under section 342 Cr.P.C., they again pleaded innocence 

and false implication.  

 

6. On the conclusion of trial, the appellants were 

found guilty by the learned Sessions Judge and were thus 

sentenced to undergo 25 years R.I. and to pay Rs.20,000/- to the 

legal heirs of the deceased as compensation or in default to further 

undergo SI for 3 months under section 302 PPC. and to one 

already undergone under section 404 of the PPC. for taking away 

the car along, while acquitted their co-accused Isam Din, vide his 

judgment dated 9.6.2003. Hence this appeal. 

 

7. It was argued by the learned counsel for the 

appellants that the eye witnesses are interested and inimical; that 

the ocular account furnished by them  besides being in conflict  

with medical evidence is also negated by the site-plan, therefore, 

no implicit reliance can be placed thereon. The learned counsel 

next argued that where the whole family of the appellants 

including their father has been roped in for a single shot, the 

possibility of their false implication cannot be ruled out especially 

when the single entry wound which proved fatal to the deceased 

could be a doing of a single person. 

 

8. As against that, the learned D.A.G. appearing on 

behalf of the State assisted by the learned counsel for the 

complainant argued that the account furnished by the eye witnesses 

being supported by the medical evidence proves the case against 

them beyond any shadow of doubt and that the learned trial Judge 

on finding them guilty has rightly convicted them. He next argued 

that prolonged un-explained abscondence is yet another 

circumstance which further adds to the culpability of the 

appellants.  
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9. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

10. A perusal of the account furnished by the eye 

witnesses would reveal that except  Isam Din, the acquitted co-

accused who is charged for prompting only, all other accused are 

charged for firing effective shots at the deceased. This version, so 

to speak, appears to be unbelievable on the face of it as per 

statement of the Doctor reproduced above, only a single entry 

wound was found on the dead body of the deceased. Even the 

escape of the P.Ws. is reduced to a physical impossibility  when, 

they were within the range and line of fire of the assailants 

standing a few paces away from them. Assuming that they escaped 

unhurt because of chance and miracle, none-the-less, their 

deposition that all the assailants fired at the deceased being in 

conflict with the medical evidence cannot be given any credence to 

sustain a charge of an offence involving capital punishment. This 

account further stands negated when according to P.W.6 more than 

120 shots were fired by the assailants while according to the record 

and statement of the I.O. only two empties were recovered from 

the spot, that too, when it is not the case of the Prosecution that it 

were the appellants and the absconding co-accused  who concealed 

or removed the empties from the spot for they according to  the 

FIR and evidence on the record, bolted away in the car of the 

deceased soon after the occurrence.                                                 

 

11. How the appellants could be linked with the crime 

when in the given circumstances of the case, it cannot be disputed 

that this could be a doing of one man and it is not possible to 

determine from this evidence as to who he was amongst the 

appellants when more than one person are charged for a single 

entry wound. 

 

12. It is too settled to be reiterated  that conviction can 

only be founded when the evidence is above board and  of 

unimpeachable character and leads to the guilt  of the accused with 

sufficient amount of certainty. But where the evidence examined 

by the prosecution is inherently un-reliable, improbable and 
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against the natural course of human conduct, as discussed above, 

then the only inescapable conclusion would be that the prosecution 

has failed to prove the guilt beyond reasonable doubt. It would, 

therefore, be unsafe to rely on such ocular account which besides 

being in conflict with medical evidence does not fit in with the 

surrounding circumstances of the case. 

 

13. Once the Court comes to the conclusion that the 

charge has not been proved beyond doubt, abscondence alone will 

not be of any consequence as it is to be taken as corroborative and 

not evidence of the charge especially when even innocent persons, 

more often than not go into hiding due to fear of harassment and 

victimization  at the hands of the police. 

 

14. For the reasons discussed above, we allow this 

appeal, set aside the conviction and sentence recorded by the 

learned trial Court and acquit the appellants  of charge. They be set 

free forthwith, if not required in any other case. 

 

 

Dated:6.4.2004.       J U D G E. 

 

 

J U D G E . 
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Makaiza --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 2/2004   Date of hearing 27.04.2004 

 

EJAZ AFZAL KHAN J.-   When alighted from a car on a 

place known as Road Shahi, the appellant on being searched by the 

local Police on the basis of suspicion  was found in possession of a 

Klashnikov with one charger consisting of 20 cartridges and 

pursuant thereto a case under section 13 A.O. was registered 

against him, vide FIR No.24 dated 18.2.2002, Police Station  Wari. 

 

2. On completion of investigation, the appellant was 

sent to the Court of the learned Izafi Zila Qazi Dir, for trial who on 

completion thereof sentenced him to 5 years R.I., vide his 

judgment dated 21.11.2003, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that where many persons were present at the time and 

place of recovery, it was all the more desirable to have associated 

them to witness it and that failure of the Investigating Agency to 

examine any one of them will militate against the genuineness of 

recovery. It was next argued that where the arm recovered was not 

sent to the armourer for his opinion, it could never be  proved to be 

an arm in terms of section 13 of the Ordinance. The learned 

counsel to support his contention placed reliance on the case of 

Abdul Mujeeb..Vs..The State (1998 P.Cr.L.J. Karachi 1381). 

 

4. As against that, the learned D.A.G. appearing on 

behalf of the State argued that  section 103 of the Cr.P.C. is not 

applicable to personal search and Police officials are as good 

witnesses as any one from the public, therefore, failure of the 

Investigating Officer to associate the persons present on the spot to 
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witness the recovery will not be of any consequence. While 

controverting the other argument of the learned counsel for the 

appellant, the learned D.A.G. argued  that when even a layman can 

recognize an arm muchless Kalashnikov, there was hardly any 

need to send it for opinion to the armourer. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. The evidence on the record reveals that many 

witnesses were present at the time of search and consequent 

recovery but strange is the fact that none of them was called to 

witness it and stranger is the one that no reason for this failure has 

been given in the Police Diary. When despite presence of many, 

none was called to witness the search and no reason muchless 

plausible has been given for the failure, no reliance can be placed 

on the testimony of police witnesses notwithstanding the fact that 

section 103 of the Cr.P.C. is not applicable to personal search and 

that police officials are as good witnesses as any from the public.  

                     

7. Even otherwise an arm is an arm when it is in 

functioning order and is capable of being used as such. Where no 

opinion from an armourer has been obtained to prove that the arm 

recovered is in functioning order and that it is capable of being 

used as such, no conviction on a charge under section 13 of the 

Ordinance can be sustained . The case of Abdul Mujeeb..Vs..The 

State (supra) may be referred with advantage. Even in the 

judgment rendered in the case of Gohar Zaman..Vs..The State in 

J.Cr.A.No.268 of 1998 decided on 26.9.2000, conviction and 

sentence recorded by the Court below was set aside on this score 

alone. 

  

8. When seen in this perspective, we are convinced 

that the charge against the appellant has not been proved beyond 

any shadow  of reasonable doubt. 

 

9. For the reasons discussed above, we allow this 

appeal, set aside the impugned conviction and sentence recorded 
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by the learned trial Court and acquit the appellant of the charge. He 

be released forthwith, if not required in any other case. 

 

 

Dated:27.4.2004.      J U D G E . 

 

 

      J U D G E 
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Mazharullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 129/2004   Date of hearing 11.05.2004 

 

EJAZ AFZAL KHAN J.-The S.H.O.KBI Banda Daud 

Shah had fenced a place known as Algada Lawagher near 

Muhammadi Banda. In the mean time a person who was having a 

bag on his shoulder came, when on being searched 5 packets 

containing chars weighing 5980 grams were recovered from his 

bag, a case  under section 9 CNSA was registered against him, vide 

FIR  No.93 dated 20.6.2002, Police Station Takhti Nasrati. 

 

2. When during the course of investigation, he was 

found linked with the crime, he was sent to the Court of learned 

Judge Special Court for trial who on conclusion thereof sentenced 

him to 10 years R.I. with a fine of Rs.25000/- or in default to 

undergo 6 months S.I. under section 9 of the CNSA, vide judgment 

dated 12.2.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that there are serious contradictions in the statements of 

the witnesses which clearly suggest that nothing incriminating  was 

recovered from the appellant and that the present case has been 

cooked up by the local police just to demonstrate their 

performance. The learned counsel next argued that had appellant 

been guilty he could  well have escaped by bolting away from the 

spot but when he remained unmoved even after seeing the police, 

this alone bears ample testimony to the fact that he was innocent 

and was thus not carrying any incriminating substance. 
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4. As against that, the learned counsel appearing on 

behalf of the State argued that the charge against the appellant has 

been proved beyond any doubt as the testimony of all the P.Ws. 

being free from any discrepancy, has rightly been relied upon by 

the learned trial Court while convicting him. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. A perusal of the evidence on the record would 

reveal that it being natural, straight forward and confidence 

inspiring, does not give way even to an iota of doubt as to the 

complicity of the appellant in the crime. There is no siginificant 

discrepancy or contradiction in the statements of any of the P.Ws. 

as could give rise to the inference that the present case has been 

concocted against the appellant. Apart from this, absence of any 

ill-will muchless enmity on the part of the P.Ws. will further give 

added strength to the prosecution version. Therefore, we have no 

hesitation to maintain  the conviction of the appellant.  

 

7. However, as the quantum of punishment is always 

invariably proportionate to the quantum of the substance 

recovered, we in the circumstances of the case, will reduce the 

sentence of 10 years R.I. to 4 years R.I. and that of fine from 

Rs.25000/- to Rs.15000/- or in default to undergo 4 months S.I. 

which, in our view, is sufficient to meet the ends of justice. 

 

7. With the modification adverted to above, this appeal 

is disposed of. 

 

 

Dated:11.5.2004.     CHIEF JUSTICE. 

 

            J U D G E . 
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Mst. Sher Bano --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 212/2004   Date of hearing 11.05.2004 

 

EJAZ AFZAL KHAN J.-  Mst. Sahira Bano, appellant, 

herein was present at Railway Station Peshawar Cantt: alongwith a 

hand bag. Samin Jan Khan, Inspector, ANF Peshawar who was 

there all along in view of spy information searched the lady on the 

basis of suspicion, recovered 2 K.Gs. of chars and pursuant thereto 

registered a case against her under section 9 of the Control of 

Narcotic Substance Act, 1997, vide FIR No.12 dated 26.6.2003. 

 

2. On arrest of the appellant and completion of the 

investigation she was sent to the Court of the learned Judge Special 

Court for trial who on conclusion thereof sentenced her to two 

years R.I. with a fine of Rs.50,000/- or in default to undergo 

further one year S.I. under section 9 of the Act, vide his judgment 

dated 11.3.2004, hence this appeal. 

 

3. At the very out-set, the learned counsel appearing 

on behalf of the appellant without discussing the merits of the case 

argued that the sentence awarded to the appellant  is too harsh in 

the circumstances of the case, it thus be reduced to the one already 

undergone as the appellant is a young girl of 21/22 years of age 

and has no previous conviction to her discredit. 

 

4. As against that, the learned counsel appearing on 

behalf of the State argued that punishment awarded to the appellant 

being commensurate with the magnitude  of the crime, needs no 

interference, moreso when the case against her has been proved on 

the record beyond any shadow of reasonable doubt. 
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5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

  

6. The evidence on the record shows that the case 

against the appellant has been proved beyond any shadow of doubt 

as the statements of all the P.Ws. being in line with each other are 

not only credible but also inspire confidence. Defence has brought 

nothing on the record as could show that the testimony of the 

P.Ws. was motivated by any ill will or hostility. Therefore, we 

have no hesitation to maintain the conviction recorded by the 

learned trial Court. However, in view of the fact that the appellant 

being a female is a first offender and there is no previous 

conviction to her discredit, we, in the circumstances of the case, 

when she has spent almost a year in Jail,  would like to reduce her 

sentence  of 2 years R.I. to one already undergone and the fine  of 

Rs.50,000/- to Rs.2000/- or in default to undergo one month S.I. 

 

7. With the modification hinted to above, this appeal is 

disposed of. 

 

 

Dated:11.5.2004.     CHIEF JUSTICE. 

 

          J U D G E. 
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Lal Zada --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 285/2004   Date of hearing 11.05.2004 

 

EJAZ AFZAL KHAN J.-  The appellant was proceeded 

against on the indictment  of possessing 205 grams of chars in a 

case registered against him  under section 9 of the Control of 

Narcotic Substance Act, vide FIR No.15 dated 18.1.2003, Police 

Station Karak, in the Court of the learned Judge Special Court 

Karak who on conclusion thereof sentenced him to 2 years R.I. 

with a fine of Rs.10,000/- or in default to undergo 4 months S.I., 

under the aforesaid provision vide his judgment dated 10.4.2004, 

hence this appeal. 

 

2. The learned counsel appearing on behalf of the 

appellant without addressing any argument on merits of the case 

straight away asked for reduction of sentence as according to him 

quantum of sentence is not commensurate with the quantum of 

substance recovered. 

 

3. As against that, the learned counsel appearing on 

behalf of the State, argued that where the case is proved beyond 

any doubt, the appellant has rightly been convicted and sentenced 

by the learned trial Court which being free from any infirmity 

merits no interference. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. The record reveals that the appellant was found in 

possession of 205 grams of chars for which he has already 

undergone one month and 10 days imprisonment. As the quantum 
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of punishment has to be commensurate with the quantum of the 

substance recovered, we in the circumstances of the case while 

maintaining the conviction reduce the sentence of 2 years to the 

one already undergone and the fine of Rs.10,000/- to Rs.500/- or in 

default to udnergo 15 days S.I. which will be, by all means, 

sufficient to meet the ends of justice. 

 

6. For the reasons discussed above, this appeal with 

the modification hinted to above is thus disposed of. 

 

 

Dated:11.5.2004.      CHIEF JUSTICE. 

 

          J U D G E
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Fazal Rehman --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 532/2003   Date of hearing 03.06.2004 

 

EJAZ AFZAL KHAN J.-  Fazal Rehman, appellant 

herein, was proceeded against in the Court of the learned Special 

Judge Nowshera in a case registered against him and  another 

under sections 6,7,8,9-(c) of CNSA, 1997 read with sections 16, 

156 (1) (8) (89),157,178,2(S) of the Customs Act, 1969, vide FIR 

No.6 dated 16.2.2001, Police Station I & P Branch, Peshawar. 

When the appellant pleaded guilty, he was convicted and sentenced 

by the learned Special Judge to imprisonment for life with a fine of 

Rs.10,00,000/- (Rs.Ten Lacs) or in default to undergo 5 years S.I. 

under section 9 CNSA, vide his judgment dated 28.4.2003, hence 

this appeal. 

 

2. The main argument of the learned counsel for the 

appellant was that where the appellant while pleading guilty, 

exonerated himself, it cannot be termed as plea of guilt  on any 

count, therefore, the conviction and sentence recorded by the 

learned trial Court is illegal on the face of it. 

 

3. As against that, the learned D.A.G. appearing on 

behalf of the State argued that where the plea of guilt was made 

with the will and volition of the appellant by narrating  all the facts 

and circumstances leading to the registration of the instant case, it 

was rightly relied upon by the learned trial Court while convicting 

him. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
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5. The statement of the appellant recorded as the plea 

of guilt would unmistakably  indicate that he never made any 

admission as to the commission of the crime. Its perusal in its 

propper perspective will reveal that it was more a plea of 

innocence rather than guilt. When he pinned the crime on others 

and exonerated himself, it could not have been termed as a plea of 

guilt in any sense of the word. The conviction and sentence 

recorded on such plea of guilt would, therefore, be illegal which 

cannot be sustained under any canons of criminal jurisprudence. 

 

6. For the reasons discussed above, we allow this 

appeal, set aside the conviction and sentence recorded by the 

learned trial Court and send the case back thereto for trial denovo. 

 

7. The appellant shall be treated as under trial 

prisoner. As it is a case relating to 2001, it be concluded within a 

period of 3 months positively. 

 

Dated:3.6.2004.      J U D G E 

 

            J U D G E. 
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Muzdalfa --- Appellant/Petitioner (s) 
 

Versus 

Momin Khan --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 276/2004   Date of hearing 22.06.2004 

 

EJAZ AFZAL KHAN J.- Said Faqir, reported that 

deceased Mst. Bakhmala was the wife of his son Amirzada; that 

the latter has gone to Sharja to earn his livelihood ; that during his  

sojourn abroad, his wife developed illicit relations with deceased 

Shahi Nawab; that on the day of occurrence to fulfill their desired 

objective, they set out for the rendezvous ; that they were chased 

by respondents Momin Khan, a brother of Mst.Bakhmala and 

Muhammad Akbar; that as soon as they reached Tango Baghal 

Pahar, they were fired at by the respondents and were thus done to 

death and  pursuant thereto a case under sections  302/341/34 PPC. 

read with section 13 A.O., vide FIR No.267 dated 20.6.2002, 

Police Station Pir Baba was registered against the above mentioned 

and two other   respondents, namely, Asghar Khan and Rashid. 

 

2. On the arrest of the respondents and the completion 

of investigation, they were sent to the Court of the learned Zila 

Qazi for trial who on its conclusion acquitted them, vide his 

judgment dated 1.4.2004, hence this appeal.   

 

3. It was argued  by the learned counsel for the 

appellant that confessional statements of two of the respondents 

were sufficient to link all of them with the crime when they stood 

corroborated by the ocular and medical evidence on the record; 

that the murder of Mst.Bakhmala,  was just a device to give a 

mysterious turn   to the murder of deceased Shahi Nawab; that the 

recovery of empties, weapons of offence and other incriminating 

material fully prove that it were the respondents who enacted this 

tragedy because of a bruising brawl taking place between them and 

deceased Shahi Nawab some nine months back, therefore, the 
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judgment of the learned trial Court being perverse on the face of it 

is unsustainable.  

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

appellant. 

 

5. The case of the prosecution mainly hinges on the 

testimony of P.W. Khan Muhammad, confessional statements of 

two of the respondents and recovery of incriminating material. 

Though Khan Muhammad has furnished ocular account of the 

occurrence but this so to say does not inspire confidence firstly 

because his statement was recorded on the 3
rd

 day of the 

occurrence, secondly because no plausible explanation has been 

given for the delayed disclosure and thirdly because it woefully  

lacks necessary details as could be given by an eye witness seeing 

the incident. 

 

6. The confessional statements of two of the 

respondents also do little to support the prosecution case because 

they do not agree with the  ocular account furnished by P.W. Khan 

Muhammad as according to the former both the deceased were 

killed together when they reached Tango Baghal Pahar while 

according to the latter Mst.Bakhmala was killed elsewhere to give 

bad name and fame to deceased Shai Nawab. 

 

 7. No doubt two rifles  and 33 empties of 7.62  bore  

were recovered during the course of investigation but this too will 

not advance the case of the prosecution as none of the empties, 

according to report of ballistic expert, matched either of the rifles. 

 

8. The motive part of the story also appears to be an 

after thought and improvement, as it does not find mention in  the 

original prosecution version set-forth in the statements of the 

P.Ws. recorded under section 161 Cr.P.C.  

 

9. When none of these pieces of evidence when 

analyzed individually or collectively links any of the respondents 
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with the crime, we do not think, the finding of acquittal recorded 

by the learned trial Court is open to any exception, moreso when it 

cannot be termed artificial,  arbitrary, perverse or whimsical  by 

any stretch of imagination. 

 

10. For the reasons discussed above, this appeal being 

without substance is dismissed in limine. 

 

 

Dated:22.6.2004.      J U D G E  

 

          J U D G E
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Raza Muhammad --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 477/2004   Date of hearing 14.07.2004 

 

EJAZ AFZAL KHAN J.- On receipt of a spy information 

that Roze alias Rozan, appellant herein, is selling narcotics near his 

house, the S.H.O. Police Station Yakatoot, alongwith other Police 

officials proceeded to the spot. As soon as they saw the appellant, 

they searched him and pursuant thereto recovered 1050 grams of 

chars and 5 grams heroin. A case under section 9 CNSA was thus 

registered against the appellant, vide FIR No.250 dated 21.5.2003, 

Police Station Yakatoot. On his arrest and completion of 

investigation, he was sent to the learned Judge Special Court for 

trial who on its conclusion sentenced him to 3 years R.I. with a 

fine of Rs.10,000/- or in default to undergo 3 months S.I. with the 

benefit of section 382-B Cr.P.C., vide his judgment dated 

18.5.2004, hence this appeal. 

 

2. We have gone through the evidence with the 

learned assistance of the learned counsel for the parties and heard 

their arguments. 

 

3. Though the learned counsel for the appellant in the 

first instance highlighted minor discrepancies in the statements of 

the P.Ws. but when sensed that they are not going to yield any 

result, he straightly away asked for the reduction in sentence by 

arguing that it has to be in proportion to the quantum of the 

substance recovered which marginally exceeds one K.G. 

 

4. The learned D.A.G. by referring to the salient 

features of the case, no doubt, successfully canvassed before  us 

that the charge against the appellant because of consistent and 

credible prosecution evidence has been proved, beyond any 
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shadow of reasonable doubt, all the same, he could not with all his 

ingenuity at his command, resist the argument that the sentence has 

to be in proportion to the quantum of the substance recovered and 

rightly so because the magnitude  of liability follows the 

magnitude of the crime. Therefore, we are of the view that 

sentence of 3 years imprisonment shall be too harsh in the 

circumstances of the case. 

 

5. For the reasons discussed above, we by maintaining 

the conviction reduce the sentence of three years R.I. to one year 

R.I. and that of fine from Rs.10,000/- to Rs.5000/- or in default to 

undergo two months S.I. With the modification mentioned above, 

this appeal is disposed of. 

 

Dated:14.7.2004.      J U D G E 

 

      J U D G E
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Muhammad Mustafa Kamal --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 503/2004   Date of hearing 22.09.2004 

 

EJAZ AFZAL KHAN J.-  On the day of occurrence 

Jehanzeb Khan, SHO, alongwith other Police officials was present 

on Jehangira Chauk that in the meantime a young boy having a 

shopping back was seen proceeding towards a bus for Lahore. 

When on suspicion he was searched, a bag containing 3 K.Gs.of 

chars was re covered from his possession and pursuant thereto a 

case under section 9 of the CNSA, 1997 was registered against 

him, vide FIR No.488 dated 17.6.2001 Police Station Akora 

Khattak. 

 

2. On his arrest and completion of investigation, he 

was sent to the learned Judge Special Court for trial who on its 

conclusion sentenced him to 8 years R.I. with a fine of 

Rs.5,00,000/- or in default to undergo 2 years S.I. with the benefit 

of section 382-B Cr.P.C., vide his judgment dated 26.5.2004.   

 

3. We have gone through the evidence with the 

learned assistance of the learned counsel for the parties and heard 

their arguments. 

 

4. Though the learned counsel for the appellant 

canvassed for acquittal of the appellant in the first instance by 

highlighting minor discrepancies  in the statements of the P.Ws. 

but when sensed that they are not going to bear any fruit, he 

straightaway asked for reduction in the sentence by arguing that it 

has to be commensurate with the quantum of the substance 

recovered, therefore, 8 years R.I. with a fine of Rs.5,00,000/- will 

be too harsh in the circumstances of the case. 
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5. The learned DAG by referring to the material 

particulars of the case, no doubt, successfully canvassed before us 

that the charge against the appellant has been proved beyond any 

shadow of reasonable doubt, all the same, he could not with all his 

ingenuity at his command, resist the argument that the quantum of 

sentence has to be commensurate with the quantum of the 

substance recovered and rightly so because  the magnitude of 

liability cannot be out of proportion to the magnitude of crime. 

Therefore, we are of the view that the sentence of 8 years R.I. 

imprisonment with a fine of Rs.5,00,000/- shall be too harsh in the 

circumstances of the case. 

 

6. For the reasons discussed above, we by maintaining 

the conviction reduce the sentence of 8 years R.I. to 3 years R.I. 

and that of fine from Rs.5,00,000/- to Rs.30,000/- or in default to 

undergo six months S.I. With the modification mentioned above, 

this appeal is disposed of.  

 

Dated: 22.9.2004.      J U D G E 

 

      J U D G E
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ARSHAD REHMAN---Appellant 

Versus 

THE STATE and 2 others---Respondents 

JUDGMENT 

Cr.A No.37/2003  

and M.Ref. No.4 of 2003       Decided on 29th September, 2004 

(2005 P Cr. L J 39 Peshawar) 

Penal Code (XLV of 1860)--- 

Ejaz-ul-Hassan Khan and Ejaz Afzal Khan, JJ ----S. 

302---Appreciation of evidence---Circumstantial evidence---

Principles-- Circumstantial evidence could only form basis for 

conviction when it was incompatible with the :innocence of 

accused and was incapable of explanation on all other reasonable 

hypothesis except that of guilt of accused---Where case rested on 

the testimony of circumstantial evidence, no chain in the link 

should be missing and that all circumstances must lead to the guilt 

of accused.   

Ali Khan v. The State 1999 SCMR 955 and Fazal Elahi v. The 

Crown PLD 1953 FC 214 ref. 

S. Zafar Abbas Zaidi for Appellant. 

Ghulam Hur Khan Baloch for State. 

Muhammad Karim Anjum for Respondent No.2. 

Dates of hearing; 27th, 28 and 29th September, 2004. 
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JUDGMENT 

EJAZ AFZAL KHAN, J.---On the day of occurrence Mst. 

Hussina, mother and Mst. Tillat Yasmin, wife of the appellant, 

Arshad Rehman, went to the house of his maternal-uncle Tariq 

Javed for recitation of the Holy Qur'an, whereas he went to Bazar 

to attend his personal errands. When after doing the needful, he 

came back at 6 p.m., he found the door of his house locked. When 

despite waiting for them' non turned up, the appellant went to the 

house of his in-laws to get an inkling concerning their 

whereabouts. When found no clue from any quarter, he arranged a 

stair from his neighbourhood and entered the house by climbing 

over its wall. As soon as he opened the door, he found his mother 

and wife murdered. The appellant reported the incident and 

pursuant thereto a case under section 302, P.P.C. was registered 

against Najibur Rehman brother-in-law of the appellant, vide F.I.R. 

No.259, dated 18-6-2000, Police Station City D.I. Khan. The 

motive for the occurrence was a dispute over the money which was 

taken by the said Najibur Rehman as a loan which was 

subsequently retained by him as a share of his wife in the legacy of 

her father. Notwithstanding the fact that Najibur Rehman who was 

later examined as P.W.16 was charged directly for enacting this 

tragedy, he was not treated as an accused at any stage. Instead the 

table was turned on the complainant and he was looked at as the 

chief suspect behind this crime. During the course of investigation 

when many circumstances tending to disclose the complicity of the 

appellant in the crime came to light, the Investigating Agency after 

his arrest and completion of investigation sent him to the learned 

Judge Anti-Terrorism Court for trial who on its conclusion 

sentenced him to death on three counts for killing his other, his 

wife and the unborn baby she was carrying in her womb, under 

section 302, P.P.C. and also awarded a compensation to the tune of 

Rs.1,00,000 to the legal heirs of Mst. Tillat Yasmin under section 

544-A Cr.P.C., vide his judgment dated 29-5-2003. Hence this 

appeal an murder reference for the confirmation of death sentence. 
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2. It was argued by the learned counsel for the appellant that 

investigation in this case was dishonest and mala fide from the 

very inception as the police investigating the case did every thing 

with a set mind to pin crime on the appellant and in this excitement 

forgot to fulfil the requisite formalities laid down in sections 169 

and 173 of the Cr.P.C. in spite of the fact that all the material 

collected in this behalf tended to incriminate the said Najibur 

Rehman especially when the motive also lay on his part to do away 

with the life of deceased Hussina. He next argued that though an 

out of the way effort was made to strain every evidence against the 

appellant, yet the Investigating Agency failed to collect any 

evidence as could prove that it was the appellant who killed his 

mother and wife particularly when the latter was on her family 

way. When the deceased mother, he submitted, transferred all of 

her property to her son as is evident from the deed dated 23-5-1997 

which is Exh.D.W.3/1 on the record, there, could be no 

conceivable motive on his part to kill his mother and wife. With 

regard to the evidence of PW.1, the learned counsel submitted that 

it beside being planted and riddled with afterthoughts and 

improvements, is not credit worthy, moreso when there was no 

entry in the relevant register to show that the appellant ever came 

to his shop for the repair of his pistol. While referring to the 

statement of the other P.Ws., the learned counsel argued that 

though a systematic effort was made to hush up evidence against 

Najibur Rehman and create one against the appellant yet no 

evidence of the type could be created as could reasonably lead to 

the hypothesis that it was the appellant who was behind this crime. 

The learned counsel to support his contentions placed reliance on 

the case of Ali Khan v. The State 1999 SCMR 955. 

3. As against that, the learned counsel appearing on behalf of the 

State assisted by the learned counsel for the complainant by 

referring to the statement of P. Ws. in general and P. Ws. 1, 2, 4, 5, 

16, 17 and 19 in particular argued that the raving lust of the 

appellant to have more and more money created bad taste between 

him and his mother whose logical end inevitably found an 

expression in death of the two deceased. He next argued that 

presence of Sindhi cap and long sized Chapple corresponding to 
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the size of P.W.16 were deliberately planted on the spot by the 

appellant to detract the Investigating Agency from investigating 

the case on proper lines but the disclosure made by P.Ws.1, 2, 4, 5, 

16, 17 and 19, leaves no doubt that it was the appellant who 

committed this crime to grab all that what could be distributed 

amongst the legal heirs on the demise of his mother. The death of 

Mst. Tillat Yasmin, he next argued, is quite obvious and 

understandable when she being witness of the gruesome murder 

could not be left alive to depose against him, therefore, the 

appellant was rightly held guilty and awarded the death sentence. 

4. We have gone through the record carefully and considered the 

submissions of the learned counsel for the parties. 

5. The prosecution to prove its case examined as many as 19 

witnesses but we would discuss the witnesses whose testimony is 

significant for the purposes of this case. 

6. P. W.1 who is an arms mechanic stated in his evidence that the 

appellant brought a pistol on his shop for repair and that on its 

repair he charged Rs.30 from the latter. The question crops up as to 

how did the Investigating Officer come to know that the arm used 

in the commission of the crime suffered from some defect and that 

it was ever repaired by P: W.1, when there is also nothing even in 

the police statement of the appellant to show that there was a 

defect in his pistol and that it was repaired by the P.W. Assuming 

that it was taken by the appellant to the P.W. for repair but how 

could he remember the appellant and the arm so brought, when 

many persons come to his shop for repair of their arms. Apart from 

this, when every arm repaired is required to be entered in the 

relevant register along with its licence, what was that extraordinary 

in this case that neither the arm nor its licence was entered in the 

relevant register. When no explanation much less plausible can be 

found, we have no hesitation to hold that he is a planted witness 

and as such is not worthy of reliance. 

7. P.W.2 stated that the appellant while being in police custody 

pointed out that he purchased a cap from him but how could the P. 
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W. testify about this fact when it bore no specific trade or any 

other mark to show that it was the same cap which was purchased 

by him from his shop. Though the I.O. deposed in the Court that 

the appellant while being in police custody pointed out the shop 

wherefrom he purchased the cap but it being inadmissible will not 

have any probative value. Similarly the statement of P. W.8 does 

not prove anything against the appellant when a person selling 

Chapples on a Push Cart cannot be expected to remember his 

customers when they are countless in number, unless of course, 

there is something special either about the Chapples or the person 

purchasing them. In this context the testimony of both the P.Ws. 

because of its being unnatural and unconformable to common 

human experience has to be left out of account. 

8. P.W.4 who is the real sister of the appellant deposed about the 

motive on the part of the appellant to commit this crime by stating 

that he was in the habit of teasing her mother in order to collect 

money from her which she used to receive as pension of her own 

and that of her late husband but at the same time she also turned 

the guns towards her husband, though unwittingly when she 

admitted that there was some litigation in which her father 

appeared as a witness against him. 

9. P.W.5 by giving evidence on the same line though spoke about a 

dispute over money in between the mother, the son and the son-in-

law but in the same breath he admitted without any reservation in 

his cross examination that his deceased sister never disclosed 

anything about any such dispute with the appellant, so the story 

relating to motive, if at all, true cannot be used against the 

appellant when it can well be used against P.W. No. 16 as well.   

10. P. W .6 who simply brought the two deceased ladies from the 

house of Tariq Javed at the instance of the appellant did not state 

anything as cam link or tend to link the appellant with the crime. 

P.W.7 though stated about providing stair to the appellant to enter 

the house but did not state anything as could even remotely 

connect the appellant with the crime. 
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11. P.W.11 furnished the details about the investigation but there is 

nothing in his evidence as could conclusively prove that it was the 

appellant who killed his mother and wife. However, his benign 

attitude towards the person charged in the F.I.R. for committing 

the crime is too apparent to be ignored, when there is nothing on 

the record that he was arrested and later on let off in terms of 

section 169 or 173, Cr.P.C. Similarly P.W.12 does not state 

anything in his statement as could give a hint that it was the 

appellant who engineered this unhappy incident. P.W.14 deposes 

about the gift deed at the instance of deceased Mst. Hussina but 

again his testimony does not give any clue as could reasonably 

lead to the inference that it was the appellant who was at the back 

of this crime. 

12. P.W.16 said a lot about the dispute between the appellant and 

his mother but at the same time admitted many things which also 

drag him in the arena. Not only that but also the fact that he was 

not on visiting terms with his mother-in-law ever since January, 

2000. His evasive reply that he does not remember whether the 

number of his pistol is 748 will set the Court on its guard against 

placing implicit reliance on his testimony when the number of the 

pistol recovered from the spot also bears the same number. The 

presence of a Sindhi cap and Chapples from the spot of occurrence 

may become more meaningful as according to the evidence on the 

record, he often wears such type of cap and the size of the 

Chapples corresponds to his size, thus the story projected by 

P.Ws.2 and 8 as to pointing out of the shop and the push cart 

wherefrom the aforesaid articles were purchased appears to be a 

product of concoction and thus, unworthy of reliance because it is 

evidence of surrounding circumstances which by undersigned 

coincidence, is capable of proving a proposition with the accuracy 

of mathematics but not the one which is contrived and created to 

make out a case against an accused. In the case of Fazal Elahi alias 

Sajawal v. The Crown PLD 1953 FC 214, the Federal Court while 

attending to this aspect held as under:-- 

"Where there are indications of design, in the preparation 

of a case resting on circumstantial evidence, the Court 
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should be on its -guard against the possibility of being 

deliberately misled into false inference." 

13. P.Ws.17 and 19 a brother and the father of deceased Mst. Tillat 

Yasmin respectively gave detailed statements showing a tug of war 

between the deceased mother, her son and son-in-law over the 

assets and property but these narrations, even if true, at their best 

raise suspicion as to the involvement of the appellant in the 

commission of the crime but do not provide links as could form 'a 

chain and connect him therewith. Once the chain is broken and the 

circumstances on the record are rendered capable of explanation on 

other reasonable hypothesis, it cannot be said that the case against 

the appellant is proved beyond any shadow of doubt, because 

suspicion, however, strong it may be, cannot take the place of 

truth. It is settled principle of criminal jurisprudence that 

circumstantial evidence can only form basis for conviction when it 

is incompatible with the innocence of the accused and is incapable 

of explanation on all other reasonable hypothesis than that of the 

guilt of the accused. It was held in the case of Ali Khan v. The 

State (supra) that where the case is resting on the testimony of 

circumstantial evidence, no chain in the link should be missing and 

that all the circumstances must lead to the guilt of the accused. 

14. When seen in light of the foregoing discussion, we do not 

think, the case against the appellant has been proved in accordance 

with the requirements of law, therefore, it will not be in accord 

with safe administration of justice to maintain conviction of the 

appellant.  

15. For the reasons discussed above, this appeal is allowed, the, 

conviction and sentence recorded by the trial Court are set aside 

and the appellant is acquitted of the charge. He be set free 

forthwith, if not required in any other case. The murder reference 

is thus, answered in negative. 

H.B.T./237/P                                                                                       

Appeal allowed. 
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INAYATULLAH---Appellant 

Versus 

THE STATE---Respondent 

JUDGMENT 

Cr.A No.53/2004              Decided on 4th October, 2004 

(2005 P Cr. L J 33 Peshawar) 

Penal Code (XLV of 1860)--- 

Ejaz-ul-Hassan Khan and Ejaz Afzal Khan, JJ ----Ss. 

302/324---Anti-Terrorism Act (XXVII of 1997), S.7---West 

Pakistan Arms Ordinance (XX of 1965), S.13---Criminal 

Procedure Code (V of 1898), Ss.464/465---Appreciation of 

evidence---Unsoundness of mind of accused---Record showed that 

accused was not of a sound mind and capable of understanding 

proceedings, but despite that accused was proceeded against 

without investigating that aspect of case---Accused moved an 

application for his medical check-up on the ground that he was 

removed from his service when Medical Board after Medical 

check up found him suffering from "Schizophrenia" but his 

application was rejected by Trial Court without application of 

mind---One of prosecution witnesses had admitted in his statement 

unequivocally, that accused was thought to be abnormal by all and 

sundry after occurrence---Provisions of S.465, Cr.P.C. had 

provided that in cases of trial before the Court of Sessions or a 

High Court, if it appeared to the Court at the trial that accused was 

of unsound mind and incapable of making his defence, the Court at 

the first instance, would try the fact of such un-soundness and 

incapacity, it was a meaningful mandate to be complied with by 

Court rather than an unmeaning casual direction to be flouted at---

Court would dispense with such investigation only when plea of 

unsoundness of mind of accused was found to be feigned on the 

basis of its own observation or otherwise, but when there was 

sufficient material in that respect, the Court would be bound to 

investigate it---Evaluation of mental state of accused from a 
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Medical Board attended by a Psychiatrist besides others was 

essential for just decision of the case---High Court allowing appeal 

against judgment of Trial Court set aside conviction and sentence 

recorded by Trial Court against accused and case was sent back 

with direction to get accused examined by Medical Board and 

proceed with the case in accordance with law in the light of 

opinion of the Board.   

Fauqual Bashar v. The State 1997 SCMR 239; Sirajuddin v. Afzal 

Khan and another PLD 1997 SC 847 and Atta Muhammad v. The 

State PLD 1960 West Pakistan 111 ref. 

Salimullah Khan Ranazai for Appellant. 

Shujaullah Khan Gandapur for the State. 

Date of hearing: 4th October, 2004. 

JUDGMENT 

EJAZ AFZAL KHAN, J.---Inayatullah, appellant herein, who 

was charged in a case registered against him under sections 

302/324, P.P.C. 7, A.T.A., 1997 and 13, A.O., vide F.I.R. No-384 

dated 5-11-2002 of Police Station Saddar D.I. Khan, was sent to 

the AntiTerrorism Court, D.I. Khan for trial. When the learned 

Court on its conclusion sentenced the appellant to death on three 

counts under section 302, P.P.C. read with 7(a) of the A.T.A. and 

to pay a compensation of Rs.50,000 to the legal heirs of each 

deceased under section 544-A, Cr.P.C., or in default to undergo 

five years' S.I. and to six months' R.I. under section 13, A.O. vide 

its judgment dated 28-4-2004, he preferred this appeal. 

2. The learned counsel appearing on behalf of the appellant 

contended that when it was palpable from the record that the 

appellant was not of sound mind and capable of understanding the 

proceedings he should not have been proceeded against without 

investigating this aspect. The learned counsel to support his 

contentions placed reliance on the cases of Fauqul Bashar v. The 
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State 19917 SCMR 239; Sirajuddin Afzal Khan and another PLD 

1997 SC 847 and Ghulam alias Ghulam v. The State decided by 

this Court in Criminal Appeal No.9 of 2002. 

3. As against that, the learned counsel appearing on behalf of the 

State argued that where this plea was not specifically taken by the 

appellant, the Court was not bound to inquire and investigate it. 

The learned counsel, however, in the alternative urged that if at all 

there is any necessity to justify the examination of the appellant by 

a Board consisting of a Psychiatrist besides others, that can well be 

done by this Court without upsetting the impugned judgment. 

4. We have gone through the record carefully and considered the 

submissions of the learned counsel for the parties. 

5. Before we discuss and decide the instant controversy, it is 

worthwhile to refer to section 465, Cr.P.C. which reads as under:--  

"465, Procedure in case of person sent (for trial) before 

Court of Session or High Court being lunatic. 

(1) If any person before a Court of Session or a High Court 

appears to the Court at his trial to be of unsound mind and 

consequently incapable of making his defence, the Court 

shall, in the first instance, try the fact of such unsoundness 

and incapacity, and if the Court is satisfied of the fact, it 

shall record a finding to that effect and shall postpone 

further proceedings in the case. 

(2) Trial of the fact of the unsoundness of mind and 

incapacity of the accused shall be deemed to be part of his 

trial before the Court." 

6. A look at the above mentioned provision would reveal that in 

cases of trial before the Court of Session or a High Court, if it 

appears to the Court at the trial that an accused person is of 

unsound mind and thus, incapable of making his-defence, the 

Court shall at the first instance, try the fact of such unsoundness 
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and incapacity. The tenor of the provisions A and the words it is 

couched in clearly show that it is a meaningful mandate to be 

complied with rather than an unmeaning casual direction to be 

flouted with, moreso when the record abounds with material 

necessitating such inquiry. 

7. Now we are to see whether there was any such material to call 

for such an inquiry. The record reveals that the appellant moved an 

application for his medical check up on the ground that he was 

serving as a tube-well Operator in the Gomal University and was 

removed from his service when he after having been examined by 

a Medical Board was found to have been suffering from 

Schizophrenia. But strange is the fact that his application was 

rejected by the' trial Judge without application of mind and without 

appreciating the ratio of the judgment referred to in his order, 

moreso when it was also admitted by one of the P.Ws. in his 

statement and unequivocally so that the appellant was thought to 

be abnormal by all and sundry after the occurrence. We just fail to 

understand what was the haste on the part of the learned trial Judge 

to deal with this aspect of the case in such a summary and slipshod 

manner notwithstanding the fact that it is a mandate of the Statute 

itself. The learned Judge did not realize altogether that if such plea 

on an inquiry envisaged by the above mentioned provision is found 

false, it at its worst; would prolong the trial for a month or so but if 

found true, it at its best, would save a person from mounting on 

gallows unnecessarily. When the stakes in the latter case as 

compared to the former are far greater and far more damaging such 

inquiry should not be dispensed with so casually. In the case of 

Atta Muhammad v. The State PLD 1960 West Pakistan 111 his 

Lordship of Lahore High Court after drawing a fine comparison in 

sections 464 and 465, Cr.P.C. held as under:-- 

"In cases of trials before the Court of Session or a High 

Court, if it appears to the Court at the trial that an accused 

person is of unsound mind and consequently incapable of 

making his defence, the Court, in the first instance, has to 

try the fact of such unsoundness and incapacity and the trial 

of this question shall be deemed to be a part of the trial 
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under subsection (2)' of section 465 of the Criminal 

Procedure Code. The legal position which emerges from 

the two sections is that under section 464 the Magistrate 

must have reason to believe that the accused person before 

him is of unsound mind and incapable of understanding the 

proceedings, and under section 465 it should appear to the 

Court at the trial that the accused person suffers from 

unsoundness of mind and thus, is incapable of making his 

defence. In either case the action is to follow the subjective 

reaction of the Magistrate or the Court to the situation that 

arises before him. If, during the inquiry, nothing comes to 

the notice of a Magistrate to induce a belief in him that an 

accused person is of unsound mind and if at the trial before 

the Sessions Court it does not appear to the latter that the 

accused is of unsound mind and consequently incapable of 

making his defence, there is nothing for them to do except 

to proceed with the inquiry or the trial in the normal 

manner. The words `appear to the Court' are used in section 

465 while the words `has reason to believe' are used in 

section 464, but it is clear that in practical effect they mean 

almost the same thing. The phrase `to appear' in my 

judgment used in the context of section 465 in its meaning 

is nearest to the phrase to be in one's opinion' as given in 

the Shorter Oxford Dictionary." 

8. In the case of Fauqul Bashar (supra), the Honourable Supreme 

Court after referring to the case of Atta Muhammad v. The State 

(supra), held as under:-- 

"It was further observed in the Atta Muhammad's case and 

which we are inclined to reiterate that in a trial in the 

Sessions Court, an accused person may feign insanity, but 

if it appears to the Court that it is unable to detect the 

simulation that the accused may be of unsound mind, the 

question has to be tried as a fact and medical evidence on 

the point would, of course, be indispensable necessity". No 

doubt the opinion of the learned Judges of this Court in 

Atta Muhammad's case further is that where the Court sees 
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that insanity is a feigned one, has simply to ignore it. 

Nonetheless, we are in no doubt that where it does not 

appear to the Court at all from its own observations or any 

other factor that the accused is because of unsoundness of 

mind incapable to make his defence, it is under no 

obligation to investigate the fact of unsoundness of mind." 

9. A keen and careful reading of the above quoted paragraph 

would' unmistakably indicate that the Court will dispense with 

such investigation only when the plea is found to be feigned, on 

the basis of its own observation or otherwise but when there is 

sufficient material to call therefor, it shall be bound to investigate 

it. It was also held in the case of Sirajuddin v. The State (supra) 

that whenever the question of insanity or unsoundness of mind is 

brought to the notice of the Court, it shall investigate it in the 

manner provided under the law. The case of Ghulam alias 

Ghulama v. The State (supra) may also be relevant in this behalf. 

10. When seen in this perspective and in the light of case-law cited 

above, we are of the view that evaluation of the mental state of the 

appellant from a Medical Board attended by a Psychiatrist besides 

others is essential for just decision of the case. Therefore, we allow 

this appeal set aside the impugned conviction and sentences 

recorded by the learned trial Judge and send the case back thereto 

with the direction to get the appellant examined by a Board as 

mentioned above and proceed with the case in accordance with law 

in the light of the opinion of the Board. The murder reference is 

thus, answered in the negative. The appellant shall be treated as an 

under-trial prisoner henceforth. Since it is a special case, it be 

disposed as expeditiously as possible. 

H.B.T./238/P                                                                                       

Order accordingly. 



 

Peshawar High Court 

543 

Fazal Mola --- Appellant/Petitioner (s) 

 

 

Versus 

 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 728/2004   Date of hearing 12.10.2004 

 

EJAZ AFZAL KHAN J.-  Fazal Mola and 8 others 

appellants herein who when after being tried in a case registered 

against them under sections  302/324/148/149 PPC., vide FIR 

No.293 dated 31.3.2002, Police Station Mingora Swat, were 

sentenced to undergo imprisonment for life as ‘tazir’ under section 

302 (b) PPC., to pay Rs.30,000/- each to the legal heirs of the 

deceased as compensation under section 544-A Cr.P.C. or in 

default to undergo 3 months S.I., 10 years imprisonment with a 

fine of Rs.10,000/- each or in default to undergo one month S.I. 

under section 324 PPC, one year S.I. under section 148 PPC., vide 

his judgment dated 13.8.2004, preferred this appeal. 

 

2. During pendency of the appeal, the parties with the 

intervention of the elders of the locality patched up the matter, 

pardoned the appellants and executed deeds in this behalf which 

are Ex:CW1/1 and Ex:C.W.1/2. Statements of the legal heirs of the 

deceased and elders of the locality recorded today in the Court also 

support the fact that the matter has been brought to an end and that 

the injured as well as legal heirs of the deceased have no objection 

to the acquittal of the appellants.  

 

3. In view of statements of the legal heirs of the 

deceased, elders of the locality and  compromise  deeds Ex.CW1/1 

and Ex:CW ½ , this appeal is allowed, the impugned conviction 
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and sentences recorded by the learned trial Court are set aside and 

they are acquitted of the charge. They be set free forthwith, if not 

required in any other case. 

 

Dated:12.10.2004.       J U D G E 

 

        

             J U D G E 
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Dil Nawaz Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 289/2003   Date of hearing 12.10.2004 

 

EJAZ AFZAL KHAN J.-  An attempt to transport a huge 

quantity of narcotics was forestalled when the Deputy 

Superintendent Customs Mobile Squad and its other personnel,  

fenced  the road near the Secondary and Intermediate Board 

Peshawar, intercepted a Suzuki Jeep bearing No. FDE-7573 

coming from Jamrud side,  recovered on its search as many as 33 

packets of heroin weighing 33 K.Gs. and a packet of Opium 

weighing 250 gram and pursuant  thereto registered a case against 

Dil Nawaz and Fida Muhammad, appellants herein, under sections 

156 (1) (89),157,164,178 read with section 2 (s), 16 of the 

Customs Act, 1969, vide FIR No.65 dated 14.10.1999, Police 

Station Investigation and Prosecution Customs Branch  Peshawar. 

 

2. After completing  the investigation, the appellants 

were sent to the learned Special Judge Customs Peshawar for trial 

who after trying them sentenced them to undergo imprisonment for 

5 years with a fine of Rs.1,00,000/- each or in default to further 

undergo 2 years imprisonment with the benefit of section 382-B 

Cr.P.C., vide his judgment dated 19.12.2000. After the conviction 

of the appellants  as aforesaid, they were sent to the learned Judge 

Special Court for yet another trial under section 9 CNSA who too 

after concluding it sentenced them to imprisonment for life with a 

fine of Rs. 50,000/- each  or in default to undergo S.I. for one year 

with the benefit of section 382-B Cr.P.C., vide his judgment dated 

23.4.2003, hence this appeal. 
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3. We have gone through the evidence with the 

learned assistance of the learned counsel for the parties and heard 

their arguments. 

 

4. Though the learned counsel for the appellants 

canvassed  for acquittal of the appellants in the first instance by 

highlighting  minor discrepancies in the statements of the P.Ws. 

but when sensed that they are not going to bear any fruit, he by 

getting down to the brass tacks, straight away asked for reduction 

in sentence by arguing that where sample for chemical examiner 

was taken only from one packet, the appellants can be burdened  

with the responsibility of possessing that much which has been 

proved to be narcotic. When, he next urged, there is nothing on the 

record to show that the remaining substance was also heroin,  

imprisonment for life with a fine of Rs.50,000/- each will be too 

harsh in the circumstances of the case. 

 

5. The learned DAG by referring to the material 

particulars of the case, no doubt, successfully canvassed before us 

that the charge against the appellants has been proved beyond any 

shadow of reasonable doubt, all the same, he could not with all his 

ingenuity at his command, resist the arguments of the learned 

counsel for the appellants for reduction in sentence and rightly so 

because sample was taken only from one bag of heroin besides the 

one taken from the packet containing opium. When so, we have no 

hesitation to agree with the learned counsel for the appellants with 

regard to the quantum of the substance proved to be heroin. 

Therefore, we are of the view that sentence of imprisonment for 

life shall be too harsh in the circumstances of the case and  that the 

sentence of 5 years with a fine of Rs.50,000/- each shall be quite 

commensurate with the quantum of the substance proved to be 

heroin and opium. 

 

6. For the reasons discussed above, we by maintaining 

the conviction of the appellants, reduce the sentence of 

imprisonment for life to 5 years R.I. and maintain that of fine, in 

default whereof they will further go one year S.I. 
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7. As in view of the provisions contained in section 45 

of the CNSA, only Special Judge is competent to try the case of 

narcotics, the trial and consequent conviction and sentence 

recorded by the learned Special Judge Customs are quashed by 

exercising our powers under section 561-A Cr.P.C. 

 

8. With the modification   mentioned above, this 

appeal stands disposed of. 

 

 

Dated:12.10.2004      J U D G E 

 

      J U D G E
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Muhammad Zahir Khan --- Appellant/Petitioner (s) 
 

Versus 

Anwar --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 521/2004   Date of hearing 14.10.2004 

 

EJAZ AFZAL KHAN J.- Muhammad Zahir Khan, 

appellant herein, has questioned the judgment dated 5.6.2004 of 

the learned Zila Qazi Shangla, whereby he acquitted Anwar, 

respondent herein, charged in a case registered against him under 

section 302 PPC., vide FIR No.20 dated 7.11.2003, Police Station 

Kabal. 

 

2. It was argued by the learned counsel for the 

appellant that when according to the testimony of the complainant, 

deceased Muhammad Iqbal, then alive, soon after being hit 

informed him on his arrival that he was fired at by the respondent, 

the charge against him stood proved to the hilt, when it is also born 

out by the testimony of another P.W. who in fact saw the incident 

with the help of a torch and that the finding of acquittal recorded 

by the learned trial Court being based on  perverse and whimsical 

reasoning is liable to be set aside. 

 

3. We have gone through the impugned judgment 

carefully and considered the submissions of the learned counsel for 

the appellant/complainant.  

 

4. It is not disputed that the occurrence took place at 7 

P.M. in the month of January which is a pretty dark hour. It is also 

not disputed that there was no source of light near or around the 

scene of occurrence and that in case there was any, it  does not find 

mention either in the FIR  or in the Police statement, therefore, the 

very charge seems to have been made on the basis of suspicion.  
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5. The question that the deceased soon after being hit 

could speak and inform the complainant on his arrival about the 

assailant does not arise when his head, mandible, heart and lungs, 

were damaged altogether, even if, for a while it is assumed that the 

latter on  hearing the report of fire-arm rushed to the scene of 

occurrence. 

 

6. The story about the seeing of the assailant in the 

light of torch also appears to be more of a cock and bull story and a 

child of an afterthought, when it has neither been mentioned during 

the course of investigation nor has been taken into possession by 

the Investigating Officer. 

 

7. The statement of the P.W. that the deceased died in 

the Hospital also appears to be unbelievable when according to the 

medical evidence on the record the death of the deceased was 

instantaneous . 

 

8. When considered in this perspective, we do not 

think, that the judgment of the learned trial Court can be held 

whimsical or perverse by any stretch of imagination. 

 

9. For the reasons discussed above, this appeal being 

without substance is dismissed in limine. 

 

Dated:14.10.2004.      J U D G E 

 

      J U D G E
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Akbar Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 680/2004   Date of hearing 18.10.2004 

(2005 PCrLJ Peshawar 1459) 

 

 EJAZ AFZAL KHAN J.-  On 17.2.2002, at 12.30  

noon, complainant Kachkol Khan, was on his way to his house that 

Akbar Khan and Aziz Khan, appellants herein, fired at the former 

and thus injured him on his thigh and abdomen . On being taken to 

the Hospital by P.W.4 and many others, he reported the incident 

and pursuant thereto a case under sections 324/34 PPC was 

registered against the appellants, vide FIR No.03 dated 17.2.2002, 

Police Station Daudzai. 

 

2. On their arrest and completion of the investigation, 

the appellants were sent to the Court of the learned Addl Sessions 

Judge-III Peshawar for trial who on its conclusion sentenced them 

to 3 years R.I. with a fine of Rs. 5000/- each or in default to 

undergo 3 months S.I. and to pay Rs.10,000/- each as Arsh under 

section 324 PPC., vide his judgment dated 9.7.2004, hence this 

appeal. 

 

3. It was argued by the learned counsel for the 

appellants that evidence on the record being contradictory bears 

ample proof of the fact that the occurrence has not taken place in 

the manner described by the prosecution; that the motive set up in 

the FIR and the one stated during the trial are radically different 

from each other; that the Doctor who medically examined the 

victim has not been produced in the Court despite the fact that he 

was posted in the Lady Reading Hospital Peshawar at the relevant 

time; that no blood stained earth or empties have been recovered 

from the spot; that medical evidence is in conflict with ocular 
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testimony and that in the absence of any specification as to whose 

fire hit the complainant, conviction could not have been recorded 

that too when the tendency of the people to throw wide the net of 

implication is too rampant in this part of the country.  

 

4. As against that, the learned AAG appearing on 

behalf of the State assisted by the learned counsel for the 

complainant, argued that the appellants are directly charged; that 

there is no previous enmity between the parties; that none of the 

P.Ws. has any interest or motive to falsely implicate the appellants 

and that the ocular account besides being consistent and  

confidence inspiring is fully supported by the medical evidence 

and abscondence of the appellants, therefore, the learned trial 

Court by relying on the prosecution evidence has rightly convicted 

the appellants. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. According to the statements of the P.Ws. furnishing 

ocular account as many as 20/25 shots were fired by the appellants 

but  not even a single empty of either of the weapons was 

recovered from the spot. No doubt both the P.Ws. stated that the 

complainant was fired at from a distance of 6/7 paces but strangely 

enough no exit wound was found on his person by the Doctor. It is 

unbelievable that a person is fired at from such a close distance 

with a Kalashnikov or pistol and yet neither an exit is found nor 

the bullet is recovered from its entry wound. It, therefore, follows 

that the complainant was either  injured by a stray bullet or that he 

was fired at from a distance of  more than 100 and  150 paces and 

as such the occurrence cannot be said to have taken place in the 

manner described by the prosecution. 

 

7. The conflicting motive as set up in the FIR and the 

one  recorded in the Court also sets the Court on its guards before 

placing implicit reliance on the testimony of the P.Ws. when 

according to the FIR, the motive for the occurrence was a quarrel  

which took place between the complainant and the appellants, a 
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day before the occurrence while according to the statement 

recorded in the Court, it was a criminal litigation between the 

appellants and the brother-in-law of the complainant pursuant to an 

act  of assault and extortion  committed by the former against the 

latter. 

 

8. The strangest part of the case that the Doctor who 

medically examined the complainant never appeared in the Court 

to testify to the correctness of the medico-legal report on oath 

notwithstanding the fact that he, at the relevant time, being posted 

in the Lady Reading Hospital, was at a stone throw from the Court. 

The learned trial Court too seems to have by-passed this aspect of 

the case with his mind and eyes closed while permitting production 

of secondary evidence to prove the medico-legal report which 

more often than not is permitted only when a witness is either dead 

or has gone abroad, or his attendance  cannot be procured without 

un-necessary amount of delay and expense, which is not the case 

here, therefore, the inference  would be unavoidable  that even if 

the witness were produced, he would have gone against the 

prosecution.   

 

9. Assuming that entire  episode is true, despite the 

fact that it is  bristling with impossibilities, yet  the fact that the 

injuries on the person of the complainant could be a doing of one 

person cannot be disputed, therefore, it will not be  safe to maintain 

conviction of the appellants when it is not specified as to whose 

fire hit the complainant and there is also no other supporting 

evidence to justify the pinning of guilt on any one of them.  

 

10. Absence of empties and blood stained earth from 

the spot is yet another circumstance which also militates in a given 

background of this case, against the veracity of the P.Ws. 

 

11. With regard to abscondence, suffice it to say, that 

where otherwise evidence on the record is not credible and worth 

reliance, the mere fact that an accused  remained absconder cannot  

remedy the defects and infirmities in the prosecution case, firstly 

because some times even innocent persons become fugitive from 
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law due to fear of harassment and victimization at the hands of 

Police and secondly because abscondence at its best can be taken 

as corroborative and not evidence of the charge.    

 

12.  Having thus considered in this background, I  am 

constrained to hold that the charge against the appellants has not 

been proved beyond any shadow of reasonable doubt.  

 

13. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the learned trial 

Court are set aside and they are acquitted of the charge. They be 

set free forthwith, if not required in any other case. 

 

Dated:18.10.2004       J U D G E 
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Niaz Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 437/2004   Date of hearing 20.10.2004 

 

 EJAZ AFZAL KHAN J.-   The short and long of this case 

, is that on the day of occurrence, appellant exchanged hot words 

with his wife Mst. Tuheed Begum at BHU Mira Misri Banda. 

When she found no way out, she took out ‘Sura Yaseen’ from her 

purse  and asked the former to leave her for its sake. The appellant 

on being enraged at this gesture of his wife snatched the ‘Sura’ 

from her and after tearing it into pieces threw them in a nearby 

well . P.W. Multan Muhammad after retrieving the pieces from the 

well, referred the matter to a welfare Committee of the locality for 

decision. When it could not give any decision, the matter was 

reported in the Police Station and consequent upon that a case 

under section 295-B PPC. was registered against the appellant, 

vide FIR No.389 dated 14..5.2001, Police Station Akora. 

 

2. On his arrest and completion of investigation, the 

appellant was sent to the Court  of the learned Additional Sessions  

Judge-II Nowshera for trial who on its conclusion sentenced him to 

imprisonment for life under section 295-B PPC., vide her judgment 

dated 27.5.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that an un-explained delay of three long days in lodging 

the FIR will vitiate its sanctity, therefore, no reliance can be placed 

thereon. He next argued that when none of the Members of the 

welfare Committee, was either examined by the Police or 

subsequently produced in the Court by the prosecution, the whole 

story appears to be a brain child of the complainant who being a 

medical technician  and professional rival of Mst. Tuheed Begum, 
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wanted to run her down as her practice as a medical technician is 

much more flourishing than his.  

 

4. As against that, the learned counsel appearing on 

behalf of the State argued that where the evidence on the face of it 

is consistent and credible, the mere delay in lodging the report will 

not discount or diminish of its probative worth, therefore, the 

learned trial Court by believing it has rightly convicted and 

sentenced the appellant. 

 

5. We  have gone through the record and carefully 

considered the submissions of the learned counsel for the parties.  

 

6.  A perusal of the FIR reveals that the occurrence 

took place on 11.5.2001 but the report was made on 14..5.2001. 

The reason for delay in reporting the incident as mentioned in the 

FIR is that the matter was referred to the welfare Committee of the 

locality for decision and when it could not reach any, it was 

reported. We are afraid, we have very serious reservation about 

this explanation. Since delay in lodging the FIR always opens 

doors and windows for concoction and deliberation, it is 

considered worth reliance only when it is made promptly without 

any loss of time. Similarly its account is considered spontaneous 

and straight forward  when it is free from the taint of delay and 

thus deliberation but when otherwise it gives rise to many 

speculations which not only tend to destroy its sanctity but the very 

foundation of the case.   

 

7. When the crime was seen by the P.Ws. and its 

perpetrator was known to them, what was the sense in lodging the 

report with such an excessive and inordinate delay. It appears that 

the torn pieces of the ‘Sura’ were found from somewhere but when 

the actual person behind this nasty act could not be found, the 

charge was thrown at the door steps of the appellant. Therefore, the 

explanation that the matter was referred to the Welfare Committee 

for decision and when it could not reach any, it was reported, 

appears to be untenable on the face of it when none of the 

members of the Committee supporting this fact was ever examined 
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by the Police during the investigation or by the Prosecution during 

the course of trial. 

 

8. Why the spouses living under the same roof should 

have such a heated altercation at a public place and what was that 

extra ordinary that the incident of altercation between them was 

watched so keenly and even enthusiastically by the un-concerned 

persons from the inception  to the  end has not been explained by 

any of the P.Ws. When there is no explanation in this behalf , the 

contention of the learned counsel for the appellant will gain ground 

that the entire episode appears to be a brain child of the 

complainant who being a medical technician and professional rival 

of Mst. Tuheed Begum, wanted to run her down as her practice as 

a medical technician is much more flourishing  than his. 

 

9. Statement of Mst. Tuheed Begum, who though 

appeared in defence cannot be so lightly ignored when she denied 

the fact of any such quarrel or altercation between her and her 

husband. Her statement that her flourishing practice as a medical 

technician  incurred the wrath and rivalry of the complainant and 

his cohorts, P.Ws. in this case and that the case against her 

husband is a corollary of that is, therefore, not without foundation 

and foot hold.  

 

10. The way Qari Nazimulllah Khan, has described the 

character of the appellant and the way the prosecution during the 

course of his cross-examination has further highlighted his good 

traits showing that he says prayers regularly make it highly 

improbable that a person of such traits  and character will go to 

such an extreme. 

 

11. When viewed in this perspective, we do not think, 

that the case against the appellant has been proved beyond any 

shadow of reasonable doubt, therefore, it will not be safe to 

maintain conviction of the appellant on this quality and quantity of 

evidence, that too,  in a case involving capital sentence. 
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12. For the reasons discussed above, this appeal is 

allowed, the impugned conviction and sentence recorded by the 

learned trial Court are set aside and the appellant is acquitted of the 

charge. He be set free, if not required in any other case. 

 

Dated:20.10.2004       J U D G E 

      

       J U D G E 
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Mst. Nazira --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 80/2004   Date of hearing 02.11.2004 

 

EJAZ AFZAL KHAN J.-  On the eventful day, appellant 

Mst. Nazira and her deceased husband Abdul Sattar after returning 

from the house of their relative were on their way to their house. 

As soon as they reached the scene of occurrence, Riaz an 

absconding co-accused, Yousaf alias Cokai, Fazal Halim and 

Muhammad Halim, respondents herein, sitting there all along with 

their respective weapons fired at them. With the shots fired by Riaz 

and Yousaf alias Cokai, the deceased on being hit succumbed to 

his injuries while with the shots fired by Fazal Halim and 

Muhammad Halim, the appellant was hit on the fingers  of her 

right as well as left hand. The motive for the occurrence was 

previous blood feud between the parties. On report of the incident 

a case under sections 302/324/34 PPC., vide FIR No.246 dated 

14.6.2001, Police Station Matta, was registered against the 

respondents and their absconding co-accused. 

 

2. After the arrest of the respondents and completion 

of investigation, they were  sent to the Court of the learned Izafi 

Zilla Qazi who on its conclusion acquitted them, vide his judgment 

dated 10.1.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that the evidence on the record is consistent and credible 

, therefore, delay in lodging the FIR perse will not cast any doubt 

on the prosecution version when it flows from a person who 

herself bore the stamps of injuries on her person. He next argued 

that when the respondents became fugitive from law and remained 

as such for more than a year, their complicity in the crime could 

not be doubted simply because no blood was recovered from the 
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spot of occurrence which could well have disappeared due to 

heavy rains. He by concluding his arguments submitted that where 

the finding of acquittal appears to have been based on arbitrary, 

artificial and illogical reasoning, it is a fit case for re-appraisal of 

evidence. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. The record reveals that FIR was lodged with a delay 

of six hours which has not been  explained muchless plausibly 

anywhere in the FIR or in the statements recorded in the Court. It 

is true that delay in lodging the report perse is no ground to doubt 

the veracity of its maker  but where it is excessive and has not been 

explained plausibly, it will certainly militate against his veracity 

when the distance between the Police Station and the scene of 

occurrence can admittedly be covered within two hours and the 

possibility of throwing wide the net of implication in view of 

previous blood feud cannot be ruled out. 

 

6.  The testimony of P.W. Mst. Nazira, despite stamps 

of injuries on her person cannot be relied upon muchless implicitly 

at least against the respondents when the possibility that the 

occurrence could be a doing of one man and that the number of the 

assailants was exaggerated because of previous blood feud cannot 

be ruled out. Needless to say that the stamps of injuries on the 

person of a witness despite proving  his presence on the spot do not 

furnish a certificate for his being truthful when his testimony 

appears to be exaggerated with regard to the number of the 

assailants, a phenomenon  which too common in this part of the 

country .  

 

7. A perusal of the impugned judgment reveals that the 

learned Izafi Zilla Qazi has taken sufficient pains in appraising and 

analyzing the evidence on the record and its intrinsic probative 

worth while handing down the finding of acquittal therefore, it 

cannot be termed artificial, arbitrary or illogical by any stretch of 

imagination. 
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8. Quite apart from this, as initial presumption of 

innocence of an accused becomes double on his acquittal, the 

Court of appeal is always slow to interfere therewith  even though 

on re-appraisal of evidence a view different from that of the 

learned trial Court is possible. 

 

9. For the reasons discussed above, this appeal being 

without merit is dismissed in limine. 

 

 

Dated:2.11.2004       J U D G E 

 

      J U D G E
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Dilawar Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 642/2004   Date of hearing 05.11.2004 

 

EJAZ AFZAL KHAN J.-  Muhammad Sadiq, S.H.O. 

alongwith other Police officials, Police Station, Topi, raided the 

Hujra of Dilawar Khan, appellant herein and there from recovered 

a machinery, chemicals and bottles bearing counterfeit names of 

tops, Table cool, Mondio, Lite cola, fresh up and cool and thus 

registered a case against him and his absconding co-accused under 

sections 419 / 420/ 468/ 471/ 472/ 473/ 482/ 486/ 34 PPC., vide 

FIR No.549 dated 1.6.1999, Police Station Topi. 

 

2. On completion of investigation, the appellant and 

his co-accused were sent to the Court of the learned Sessions Judge 

Swabi for trial who on its conclusion sentenced the appellant to 

undergo imprisonment till rising of the court with a fine of 

Rs.2000/- while initiated proceedings against the other co-accused 

under section 514 Cr.P.C., vide his judgment dated 15.4.2004, 

hence this appeal. 

 

3. The main thrust of the arguments of the learned 

counsel for the appellant was that where neither machinery nor 

bottles nor chemicals allegedly recovered from the Hujra were 

produced in the Court, the charge against the appellant will 

collapse especially when no opinion has been sought from FSL as 

to the nature of the chemicals. 

 

4. As against that, the learned State counsel, despite 

vehemence at his command could not convincingly refute any of 

the arguments advanced by the learned counsel for the appellant 

and rightly so because none of the allegations leveled against the 
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appellant could be substantiated without producing the 

incriminating material in the Court. 

 

5. When this being the state of evidence, I do not 

think, there is any basis to justify the conviction of the appellant 

except surmises which, however, strong they may be, cannot take 

the place of proof.  

 

6. For the reasons discussed above, I allow this appeal, 

set aside the impugned conviction and sentence recorded by the 

learned trial Court and acquit the appellant of the charge. He would 

be at liberty to withdraw the fine so deposited by him in the Court. 

 

Dated:5.11.2004       J U D G E
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Noor Ghazi --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 378/2004   Date of hearing 25.11.2004 

 

EJAZ AFZAL KHAN J.-  The facts as spelt out by the 

FIR and the evidence on the record are that on the day of 

occurrence deceased Muhammad Rosan,  and his brother P.W. 

Noor Chandan were on their way on a Motor Cycle to  Takht-e-

Nasrati for offering ‘Eid-ul-Azha’ prayer in Hafiz Mosque. The 

deceased was driving the Motor Cycle whereas the P.W. was 

sitting in the rear. When they reached near Algada Siraj Baba, 

Noor Ghazi, appellant herein, who was in a Motor Car, came from 

behind, stopped his car on the left side, took out his 30 bore pistol 

and fired two shots at the deceased who on being hit breathed his 

last. The appellant after committing the crime decamped from the 

spot by driving away his car. The incident besides Noor Chandan 

was also witnessed by Masahib Gul. The motive for the occurrence 

was some dispute over differences in a joint venture. On report of 

the incident, a case under section 302 PPC was registered against 

the appellant, vide FIR No.83 dated 18.4.1997, Police Station 

Takht-e- Nasrati. 

 

2. The Investigating Officer after the registration of 

the case, preparation of the injury-sheet and inquest report and 

dispatch of the dead body to the Hospital for Postmortem 

examination, proceeded to the spot, prepared the site plan at the 

instance of the complainant, took into possession the motor cycle 

bearing No.MINQ 6889 alongwith its registration and after 

securing blood stained earth and empty from the spot and blood 

stained clothes of the deceased sent by the Doctor packed  them 

into sealed parcels for their onward transmission to FSL. Since the 

appellant became fugitive from law, the Investigating Officer after 

initiating  necessary proceeding and completing  investigation, sent 
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the case to the Court of competent jurisdiction for proceeding 

under section 512 Cr.P.C.  

 

3. After arrest of the appellant, he was sent to the 

Court of the learned Additional Sessions Judge Karak for trial who 

on its conclusion sentenced him to death under section 302 (b) 

Cr.P.C. and ordered him to pay Rs. One lac as compensation to the 

legal heirs of the deceased under section 544-A Cr.P.C., or in 

default to undergo one year R.I., vide his judgment dated 

15.5.2004, hence this appeal and a murder reference for the 

confirmation of death sentence. 

 

4. The learned counsel appearing on behalf of the 

appellant argued that conflict between the ocular account furnished 

by the P.Ws. and the medical evidence will prove that the 

occurrence was blind and un-witnessed as according to the former, 

two effective shots were fired at the deceased while according to 

the latter, only one entry wound was found on his dead body, 

therefore, no reliance muchless implicit can be placed thereon. He 

next argued that even the site plan which was admittedly prepared 

at the instance of the P.Ws. runs counter to the ocular account as 

according to the former, the deceased was fired at from right side 

while according to the latter, he was fired at from the left side. The 

learned counsel by referring to the cases of  Muhammad 

Tariq..Vs..The State (2004 SCMR 783), Muhammad Sharif and 3 

others..Vs..  The State (2004 P.Cr.L.J. 1547), Maqsood 

Khan..Vs..State and another ( PLJ 2004 Cr.C. (Peshawar) 138(DB) 

and Feroz Khan..Vs..The State (2002 SCMR 99) urged in the 

alternative that if at all the case of the prosecution is considered to 

have been proved against the appellant, the sentence of death 

would be too harsh when the immediate cause of the incident 

remained shrouded in mystery. 

 

5. As against that, the learned AAG appearing on 

behalf of the State assisted by the learned counsel for the 

complainant, argued that the ocular account is perfectly in tune 

with the medical evidence as well as the siteplan when looked at 

with discrete eye as at the relevant time the deceased and the P.Ws. 
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were not going to their village but to Takht-e-Nasrati, therefore, 

the appellant has rightly been shown on their left. With regard to 

the conflict between the ocular account and the medical evidence, 

the learned counsel explained that an error in the judgment of a 

P.W. as to the number of effective shots will not in any case call 

for rejection of his testimony when otherwise it is consistent and 

trust worthy and there is nothing on the record to show that it is 

motivated by any ill will or enmity. The learned counsel by 

referring to the case of Moazam Shah..Vs.. Mohsan Shah and 

another ( PLD 2001 Supreme Court 458) argued that where the 

record proves that the appellant acted under a preconceived 

strategy to kill the deceased, the mere fact that the motive was 

shrouded in mystery will not constitute a ground for awarding 

lesser punishment when his behavioral leaning  towards criminality 

is quite palpable from the record. 

 

6. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

7. A perusal of the ocular account furnished by the 

P.Ws. would reveal that on the day of occurrence the deceased and 

his brother were on their way to village Takht-e-Nasrati for saying 

their ‘Eidul Azha’ prayer on a motor cycle  driven by the latter. 

When they were going to village Takht-e-Nasrati and not to their 

village, the car of the appellant quite naturally should have been on 

their left, therefore, the contention of the learned counsel for the 

appellant that the siteplan  runs counter to the ocular account 

seems to have stemmed from his omission to read it in its proper 

perspective. 

 

8. The argument with regard to the conflict between 

the ocular account and the medical evidence is also misconceived 

on the face of it when the testimony of both the P.Ws. besides 

being consistent and credible appears to be natural and free from 

any taint of interest as there is nothing on the record to show that 

they have a motive to falsely implicate the appellant. Even 

substitution of the appellant, which is otherwise, a rare 

phenomenon is highly improbable in this case when the accused is 
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one, the occurrence has taken place in the broad-day-light and 

there is no reason whatever on the part of P.Ws. to let the actual 

culprit go scot free and substitute the appellant therefor. 

 

9. It is true that according to the ocular account 

furnished by the P.Ws. two shots were fired at the deceased 

whereas according to the medical evidence only one entry wound 

was found on the dead body of the deceased but it is not a conflict 

of the magnitude which would give rise to the inference that the 

occurrence was un-witnessed and thus call for its rejection as this 

part of deposition on being sifted properly  appears to be an 

exaggeration which, more often than not, is resorted to for adding 

to the gravity of the charge. Needless to say that the principle 

enshrined in the maxim falsus in uno, falsus in omnibus is no more 

viable in the criminal jurisprudence of this country. 

 

10. Having thus considered in this back-ground, we 

have no doubt in our mind that the charge against the appellant has 

been proved beyond any shadow of reasonable doubt, therefore, 

we have no hesitation to maintain his conviction, moreso when it is 

corroborated by his prolonged noticeable unexplained abscondence 

of more than six years.  

 

11.  Now the question which emerges for the decision of 

this Court is whether the appellant could be awarded the sentence 

of death in the circumstances of the case when the actual motive 

behind the occurrence is shrouded in mystery and the one divulged 

by the prosecution is not of the type as could induce a normal man 

to go to such an extreme of taking the life of another? Our answer 

to this question will be a plumb no, moreso when the appellant, as 

is evident from the Postmortem examination and the recovery of a 

single empty from the spot, fired only one shot and did not repeat it 

despite the fact that there was none to intervene.  

 

12. The argument of the learned AAG and the learned  

counsel for the complainant with regard to the behavioral leaning 

of the appellant towards criminality addressed on the strength of 

the judgment in the case Mauzam Shah..Vs..Mohsin Shah (supra) 
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will not have any force altogether when there is nothing on the 

record to justify such inference, therefore, we are of the firm and 

considered view that the sentence of death shall be too harsh in the 

circumstances of the case and the imprisonment for life would, by 

all means, be adequate to meet the ends of justice. This is what has 

been held in the cases cited at the bar by the learned counsel for the 

appellant. 

 

13. For the foregoing reasons, we convert the sentence 

of death awarded to the appellant into the life imprisonment for life 

but in the circumstances of the case enhance the compensation 

from Rs.One lac to Rs.One and fifty thousand, in default whereof 

he will further undergo six months S.I. in addition to the mode 

prescribed by law for its recovery. The benefit of section 382-B 

Cr.P.C. shall, however, be extended to the appellant. The murder 

reference is thus answered in negative. 

 

14. With the modification hinted to above, this appeal is 

dismissed. 

 

Dated:25.11.2004      J U D G E 

 

          J U D G E
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Ishtiaq Ahmad --- Appellant/Petitioner (s) 
 

Versus 

Zawar Ali --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 859/2003   Date of hearing 29.11.2004 

 

EJAZ AFZAL KHAN J.-   On the day of occurrence Sher 

Nawaz, complainant and Munir Khan, P.W., were coming to their 

house alongwith their deceased brother Hamid Ali. As soon as they 

reached the Old Motor Stand of village Bakhshali, Ishtiaq, 

appellant herein, and Amir Muhammad, the acquitted co-accused, 

fired at them with their respective weapons and thus injured the 

deceased. The appellant and his acquitted co-accused bolted away 

from the spot while the deceased breathed his last while being on 

his way to the Hospital. On report of the incident a case under 

sections 302/324/34 PPC. was registered against them, vide FIR 

No.279 dated  18.6.2001, Police Station Chura Mardan. 

 

2. On his arrest and completion of  investigation the 

appellant was sent to the Court of the learned Juvenile Judge 

Mardan who on its conclusion sentenced him to undergo 10 years 

R.I. and pay Diyat to the tune of Rs.2,70,000/- to the legal heirs of 

the deceased under section 308 PPC. and to one year R.I. with a 

fine of Rs.5000/- each on two counts or in default to undergo one 

month R.I. each, vide his judgment dated 11.12.2003, hence this 

appeal and criminal revision for enhancement of sentence. As they 

arise out of the same case, they are  disposed of by this single 

judgment. 

 

3. It was argued by the learned counsel for the 

appellant that infirmities in the testimony of the prosecution 

witnesses furnishing ocular account prove that the occurrence was 

not witnessed by them as such it cannot be relied upon for 

convicting the appellant, moreso when, the absence of blood from 

the spot belies the manner and the spot of occurrence.  He next 
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urged that where the testimony of eye witnesses is not reliable and 

has been disbelieved qua the acquitted co-accused, the evidence of 

recovery of pistol, empties and positive report  of ballistic expert 

will not improve the case of prosecution, as such evidence at its 

best can only be used as corroborative and not evidence of the 

charge. 

 

4. As against that, the learned counsel appearing on 

behalf of the State assisted by the learned counsel for the 

complainant argued that the account furnished by the eye witnesses 

being natural and straight forward cannot be doubted when it 

besides being consistent inspires confidence, therefore, it has 

rightly been relied upon by the learned trial Court while convicting 

the appellant, moreso when it was corroborated by the recovery of 

pistol empties and positive report of FSL. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties.  

 

6. To prove its case, the prosecution relied on the 

ocular testimony furnished by the P.Ws., arrest of the appellant 

soon after the occurrence, medical evidence, motive and matching 

of the empties recovered from the spot with the pistol recovered 

from his possession.  

 

7. The ocular account so to speak does not inspire 

confidence firstly because none of the P.Ws. have mentioned about 

the type of weapons used in the commission of the crime, secondly 

because two persons have been charged for an entry and a graze 

wound on the person of the deceased when it could be a doing of 

one man, thirdly because it is in conflict with medical evidence as 

according to the former the deceased despite lying on the spot for 

about 20 minutes after sustaining  fire-arm injuries remained alive 

and could talk for another 15 minutes while according to the latter, 

the death was instantaneous , fourthly because it has been 

disbelieved qua the acquitted co-accused;  fifthly because the 

possibility that the charge was exaggerated cannot be ruled out and 

sixthly because they have not plausibly explained their presence on 
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the spot when neither spades and tools for working in the field 

have been produced by them nor the neighbor  in whose house 

those were kept was ever examined.  

 

8. Arrest of the appellant and the recovery of pistol 

from his possession from a place at a distance of about 200 paces 

from the spot of occurrence  much before the incident was 

reported, which is indeed, the only feature distinguishing his case 

from that the acquitted-co-accused, also appears to be doubtful 

when the I.O. could not reasonably account for his presence near 

or arround the spot at the relevant time. Though in an attempt to 

explain it, he stated that he came to Mardan and was present  in 

Bakhshali ‘Bazar’ in connection with his business but this 

explanation in the absence of an extract from the daily diary 

showing his departure from the Police Station cannot be held to be 

plausible on any count. 

 

9. Recovery of empties from the spot also seems to be 

a subsequent induction when the chance of their availability on the 

spot in view of rush of people and vehicular  traffic is almost nil. 

Even otherwise their recovery will not strengthen the case of 

prosecution when the recovery of pistol itself, as discussed above,  

is doubtful. The positive report of ballistic expert will also follow 

the suit as it perse  cannot prove the guilt of the appellant.  

 

10. Having thus considered in this  background, I am of 

the firm and considered view that it will not be in accordance with 

safe administration of criminal justice to maintain the conviction of 

the appellant with this state of evidence, when it has been 

disbelieved qua the acquitted co-accused.  

 

11. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the learned trial 

Court are set aside. The appellant be set free forthwith, if not 

required in any other case.  
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12. As conviction and sentence awarded to the 

appellant has been set aside, the Cr. revision for enhancement of 

sentence naturally fails and is thus dismissed. 

 

 

Dated:29.11.2004.       J U D G E 



 

Peshawar High Court 

572 

Ishtiaq Ahmad --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 858/2003   Date of hearing 29.11.2004 

 

EJAZ AFZAL KHAN J.-  The appellant was proceeded 

against in the Court of the learned Addl Sessions Judge in a case 

registered against him under section 13 A.O., vide FIR No.278 

dated 18.6.2001 Police Station Choora Mardan for having been 

found in possession of 30 bore pistol alongwith a spare charger and 

24 live rounds contained in a ‘bandolier’ and was thus sentenced to 

imprisonment already undergone, vide  judgment dated 

11.12.2003, hence this appeal. 

 

2. The main argument of the learned counsel for the 

appellant was that where the Investigating Officer could not 

satisfactorily account for his presence on the spot, his testimony is 

not worthy of reliance as his status is no better than that of a 

chance witness. 

 

3. As against that, the learned AAG appearing on 

behalf of the State, argued that the evidence on the record is 

credible and does not suffer from any discrepancy, therefore, it was 

rightly  relied upon by the learned  trial Court and that the appeal 

being without merit is liable to be dismissed. 

 

4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. No doubt that the Investigating Officer according to 

his statement recorded in the Court stated that he was present at the 

spot in connection with his personal business but in the absence of 

an extract from the daily diary showing his departure from the 
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Police Station, his presence on the spot shall be no better than that 

of a chance witness as such his testimony cannot be relied upon. 

Assuming for the sake of argument, that he was present at the spot 

at the relevant time, even then no reliance muchless implicit can be 

placed on his testimony and that of another Police official when 

none from the locality despite being present came forth to support 

the recovery. Needless to say that even a single doubt if found 

reasonable is sufficient to warrant acquittal of the accused. 

 

4. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the learned trial 

Court is set aside. 

 

Dated: 29.11.22004.      J U D G E 
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Hazrat Jan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 862/2003   Date of hearing 02.12.2004 

 

EJAZ AFZAL KHAN J.-   An attempt to transport a huge 

quantity of narcotics  to Punjab was thwarted when Niaz 

Muhammad, Inspector, Investigation and Prosecution Customs 

Branch,  Special Checking Squad Peshawar alongwith other 

officials fenced the G.T. Road near Kund, intercepted a truck 

No.MR-6008 coming from Peshawar, recovered on its search 320 

K.Gs. of chars and consequent upon that registered a case against 

Hazrat Jan, appellant herein, and  Shamroz Khan, his acquitted co-

accused under sections 6.7.8,9, CNSA, 1997 read with sections 

16,156 (1) (8) (89),157,178 and 2 (S) of the Customs Act, 1969, 

vide FIR No.55 dated  26.12.2001, Police Station Investigation and 

Prosecution Customs Branch Peshawar. 

 

2. After completing the investigation, the appellant 

and his acquitted co-accused were sent to the learned Judge Special 

Court Customs Peshawar for trial who on its conclusion sentenced 

the former to undergo imprisonment for life and to pay a fine of 

Rs. one million or in default to undergo further 5 years with the 

benefit of section 382-B Cr. P.C. while acquitted  the latter, vide 

his judgment dated 15.11.2003, hence this appeal. 

 

3. We have gone through the evidence  of the learned  

assistance of the learned counsel for the parties and heard their 

arguments. 

 

4. Though the learned counsel for the appellant 

vehemently canvassed for the acquittal of the appellant in the first 

instance by highlighting insignificant discrepancies in the 

statements of the P.Ws. but when sensed that they are not going to 
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bear any fruit, he by getting down to the brass tacks straight away 

asked for reduction in sentence by  arguing that where samples for 

chemical examiner were taken only from three slabs, the appellant 

could be burdened with the responsibility of possessing only that 

much substance which has been proved to be narcotic particularly 

when there is nothing  on the record to show that the remaining 

substance was also chars. The learned counsel to support his 

contention placed reliance on the cases of  Farid Gul..Vs..The State  

(2002 P.Cr.L.J. Peshawar 1810) and Naik Muhammad and 

another..Vs..The State (PLD 2003 Peshawar 130).  

 

5. The learned DAG by referring to the evidence on 

the record and highlighting material particulars of the case, no 

doubt, successfully canvassed before us that the charge against the 

appellant  has been proved beyond any shadow of reasonable 

doubt, none-the-less, he could not refute or even   resist the 

argument of the learned counsel for the appellant for reduction in 

sentence and rightly so because samples for chemical analysis 

seem to have been taken only from three slabs and not from all of 

them. When that being a case, we have to agree with the learned 

counsel for the appellant with regard to the quantum of the 

substance proved to be chars, the moreso when, there is nothing on 

the record to prove that the remaining  substance was also chars. 

Therefore, we  shall be constrained  to hold that imprisonment for 

life with a fine of Rs. one million would be too harsh a punishment 

for the substance proved to be chars and that the sentence of 10 

years R.I. with a fine of Rs. one lac being commensurate with the 

quantum of substance proved to be narcotic shall be quite adequate 

to meet the ends of justice. The  cases of  Farid Gul..Vs.. The State 

and Naik Muhammad another..Vs.. The State (supra)  may well be 

referred with advantage. 

 

6. For the reasons discussed above, we by maintaining 

the conviction of the appellant, reduce the sentence of 

imprisonment for life to 10 years R.I. and that of  fine from one 

million to Rs. one lac, in default whereof he will further undergo 

one year S.I. With the modification hinted to above, this appeal is 

dismissed. 
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Attaullah --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 718/2004   Date of hearing 03.12.2004 

 

EJAZ AFZAL KHAN J.-   Attaullah, appellant herein, 

after being tried by the learned Sessions Judge Karak in a case 

registered against him and 4 others under sections 324/148/149 

PPC., vide FIR No.110 dated 11.12.2001, Police Station Khurram , 

was sentenced to undergo 8 years R.I. and to pay a fine of 

Rs.10,000/- or in its default to further undergo S.I. for 4 months 

under section 324 PPC and to pay a compensation of Rs.80,000/- 

to the victim under section 544-A Cr. PPC. or in default to undergo 

S.I. for 6 months with the benefit of section 382-B Cr.P.C., vide  

judgment dated 21.8.2004, hence this appeal. 

 

2. The learned counsel appearing on behalf of the 

appellant argued that when according to the age mentioned at the 

time of recording his statement under section 342 Cr.P.C., School 

Leaving Certificate and National Identity Card, the appellant was 

prima facie a juvenile,  he could not have been tried under the 

ordinary law of the land, therefore, his trial conviction and 

sentence being nullity in the eye of law are liable to be set aside.   

 

3. As against that, Mr. Jamil Qamar, learned counsel 

appearing on behalf of the State assisted by Mr. Asghar Khan 

Kundi, learned counsel for the complainant, argued that when  no 

prejudice was caused to the appellant, the question of jurisdiction 

shall be just academic and that it shall be an exercise in futility to 

remand the case. 

 

4. Quite apart from the fact that as per School Leaving 

Certificate and National Identity Card, the age of the appellant was 

recorded as 20/21 years, the learned trial Court was required to 
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make an inquiry about his age in terms of section 7 of the Juvenile 

Justice System Ordinance, 2000 (Ordinance No.XX of 2000), 

when in his statement under section 342 Cr.P.C., his age was 

recorded as 20/21 years which clearly means that he was not of age 

at the time of the commissions of the crime, therefore, his trial and 

consequent conviction and sentence being coram-non-judice 

cannot be maintained.  

 

5. The argument that where no prejudice was caused 

to the appellant, the question of jurisdiction shall be just academic 

and that it shall be an exercise in futility to remand the case is 

wholly without force when under the Ordinance a juvenile is 

entitled to many privileges as an under trial prisoner and even as a 

convict as many sentences provided by the normal law of the land 

cannot be awarded to him.  

 

6. For the reasons discussed above,  this appeal is 

allowed, the impugned conviction and sentence recorded by the 

learned trial Court are set aside and the case is sent back to the 

learned trial Court for trial denovo under the Ordinance mentioned 

above after making inquiry  about his age. 

 

7. The parties are directed to appear in the Court 

concerned on 18.1.2004.  

 

Dated:3.12.2004       J U D G E  
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Rahim Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 839/2003   Date of hearing 22.12.2004 

 

EJAZ AFZAL KHAN J.-  The facts, in brief, as spelt out 

in the FIR and the evidence recorded in the Court are that on the 

eventful day complainant Naseeb Gul  and Asif Islam, deceased, 

were on their way to their house after doing work in their field and 

taking lunch that Dilawar Khan, Muslim Khan, Zahid Khan, 

absconding co-accused armed with pistols and Rahim Khan, 

appellant herein, armed with an axe encountered  them. The former 

three with the consultation of the latter fired on the deceased and 

complainant. The deceased on being hit died on the spot while the 

complainant sustained injury on his leg. On  report of the incident, 

a case under sections 302/324/34 PPC. was registered against the 

absconding co-accused and the appellant, vide FIR No. 121 dated 

11.4.1997, Police Station Doaba. Motive for the occurrence was a 

quarrel between he parties over the cutting of the trees standing in 

their property. 

 

2. The appellant on his arrest and completion of 

investigation was sent to the Court of the learned Sessions Judge 

Hangu for trial who on its conclusion sentenced him to undergo 

R.I. for 25 years with a fine of Rs.10,000/- or in default to undergo 

S.I. for three months under sections 302 (b)/34 PPC. and  to 3 

years R.I. under section 324 PPC., vide his judgment dated 

8.12.2003, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that when no overt act has been attributed to the 

appellant and no injury has been found on the dead body of the 

deceased, as could be caused by an axe, there was no case against 
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him, therefore, his conviction and sentence being unwarranted on 

the face of it are liable to be set aside. 

 

4. As against that, the learned DAG assisted by the 

learned counsel for the complainant, argued that the armed 

presence of the appellant with the absconding co-accused alone 

will be sufficient to prove that pre-concerted and shared common 

intention with the latter. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. A perusal of the evidence on the record would 

reveal that except the armed presence of the appellant, no role 

whatever has been assigned to him. The fact that the absconding 

co-accused fired at the deceased and the complainant with the 

consultation of the appellant also appears to be an afterthought and 

improvement and as such is not worth credence when it is  

conspicuous by its absence from the FIR. 

 

7. When besides his silent and static presence no overt 

act has been assigned to the appellant, it is strange and even 

surprising to note as to what swayed the learned Sessions Judge to 

convict him. The only inference which could thus be drawn from 

the circumstances of the case would be that he was roped in 

falsely. It gets added strength from the medical evidence, when no 

injury has been found on the dead body of the deceased as could be 

caused by an axe.            

 

8. The argument that the armed presence of the 

appellant will prove that he pre-concerted and shared common 

intention with the absconding co-accused is also untenable  when 

he did not give either a swing to the axe, he was allegedly armed 

with or utter even a word. 

 

9. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the learned trial 
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Court are set aside and the appellant is acquitted of the charges. He 

be set free forthwith, if not required in any other case. 

 

Dated:22.12.2004       J U D G E  

 

      J U D G E
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Sarwar Khan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 113/2004   Date of hearing 17.01.2005 

(2005 PCrLJ Peshawar 739) 

 

EJAZ AFZAL KHAN J.-   On 2.4.2000, Ghulam 

Murtaza Shah was informed by one Dr. Bashir that the house of his 

uncle Ghulam Abbas was locked from inside and none was 

responding there from despite consistent knocking. He accordingly 

went towards the house of the deceased, entered it by climbing 

over the wall and after entering one of its rooms, saw his uncle, his 

wife Mst. Nasreen and his sister-in-law Mst. Amna, lying dead. 

His uncle and Mst. Amna were naked as their ‘shalwars’ were off. 

On report of the incident though a case under section 302 PPC. 

was registered against unknown persons, vide FIR No.105 dated 

2.4.2000, Police Station, Saddar D.I. Khan, yet one Jhangir alias 

Jhanga and one Iqbal Hussain were suspected to have a hand in the 

commission of this crime because of strained relations. 

 

2. The Investigating Officer after recording the report, 

preparing the injury sheets and inquest reports of the deceased and 

dispatching their dead bodies to the Hospital for post mortem 

examination secured blood stained earth from the places of the 

deceased, 4 empties of 12 bore shotgun having smell of fresh 

discharge, 5 pellets of the same bore from beneath the dead bodies, 

a double barrel shotgun belonging to the deceased containing an 

empty and a missed cartridges, a plastic bag containing chilies, a 

blood stained key and sealed them into parcel. 

 

3. On 6.4.2000 Zarin Shah, appellant herein, on being 

associated with the investigation on the basis of suspicion, led the 

Investigating Officer to the recovery of a double barrel shotgun 
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which he allegedly concealed in the house of Ghulam Rasool on 

the following day of the occurrence. The said shotgun alongwith 

the empties was sent to the FSL for opinion. When according to 

the report of FSL, the empties matched with the shotgun, he was 

arrested again.  

 

4. In the second round of the interrogation he led to 

the recovery of his P.T. shoes one of whose laces was stained with 

blood and the ornaments allegedly stolen from the house of the 

deceased. When he also desired to confess his guilt, he was 

produced before a Judicial Magistrate who accordingly recorded 

his confessional statement. 

 

5. After completion of the investigation, the appellant 

was sent to the Court of the learned Additional Session Judge for 

trial who on its conclusion sentenced  him to imprisonment for life 

with a fine of Rs.25000/- or in default to undergo 5 years R.I. with 

a fine of Rs.25000/- or in default to further undergo one year S.I. 

under section 392 PPC. and to death on three counts under section 

302 (b) PPC. , vide her judgment dated 18.9.2004, hence this 

appeal by the appellant and murder reference for the confirmation 

of death sentence which are disposed of by this single judgment. 

 

6. `The learned counsel for the appellant by referring 

to the questionnaire of the confessional statement contended that 

where the appellant admitted that he was subjected to torture and 

beaten by the Police, his confessional statement cannot be held to 

be voluntary. He next argued that where the confessional statement 

is not corroborated by the medical evidence and surrounding 

circumstances, it cannot be held to be true on any count. The 

learned counsel next urged that where the confessional statement 

was recorded on 1.5.2000 and the certificate under section 364 of 

the Cr. P.C. was issued on the following day as is evident from the 

dates mentioned therein, it cannot never be said that it was 

recorded in accordance with the requirements of law that too when 

the learned Judicial Magistrate did not take care even to scratch the 

unnecessary column of its proforma. The learned counsel to 

support his contention relied on the cases of Muhammad Riaz and 
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3 others..  Vs.. The State  (PLD 1994 Peshawar 102), Murtaza and 

2 others ..Vs..The State and zanother  (1996 P. Cr. L.J Peshawar 

358) and Gul Tiaz Khan..Vs..The State  (PLD 2004 Peshawar 

299).The learned counsel by concluding his arguments submitted 

that where recovery was effected at the instance of the appellant 

before he could be accused, it being outside the scope of Article 40 

of Qanun -e- Shahdat, cannot be of any significance to the 

prosecution. 

 

7. As against that, the learned State counsel assisted 

by the learned counsel for the complainant, argued that where 

recovery of incriminating material goes along way to corroborate 

the confessional statement which besides being voluntary is true, 

the charge against the appellant stands proved to the hilt; that the 

learned trial Court by relying on the confessional statement of the 

accused has rightly convicted land sentenced the appellant and that 

the impugned judgment being free from any infirmity merits no 

interference. The learned counsel to support his contention placed 

reliance on the cases of Noor Ahmad ..Vs.. The State and another ( 

2004 SCMR 796) and Khadim Hussain Vs..The State (2004 

P.Cr.L.J. 1102 Federal Shariat Court ). 

 

8. We have gone through the record  carefully and 

considered the submissions of the learned counsel for the parties. 

 

9. Since the incident is blind and has not been 

witnessed by any one, the Prosecution to prove its case, mainly 

relied on circumstantial evidence which consists in recovery of 

shotgun, blood stained lace, golden ornaments, positive reports of 

FSL and the confessional statement of the appellant. 

 

10. The evidence of first and foremost importance in 

this case is that of confessional statement. Is it voluntary? Does it 

ring true and fit in with the surrounding circumstances are the 

questions having tremendous bearing on the fate of this case. 

 

11. The record reveals that the appellant led to the 

discovery of shotgun on 6.4.2000 before he could be charged by 
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any one for his involvement in the crime. Similarly he led to the 

discovery of all the incriminating articles so called including 

ornaments and P.T. shoes with blood stained lace on 27.4.2000 and 

thereby owned and admitted his crime. When desired recoveries as 

alleged by the Prosecution were made at the instance of the 

appellant and the crime was admitted by him, why was he retained 

in Police custody till 1.5.2000? The only reasonable inference to be 

drawn in the circumstances of the case would be that this period 

which indeed commenced from 6.4.2000 was used for inducing 

him to make a confessional statement and thus the story of his re-

arrest on 26.4.2000 appears to be more of a ‘Darama’ than an 

actual fact. This inference is further supported when he in answer 

to a question put by the Magistrate before recording his 

confessional statement stated in no uncertain terms that he was 

tortured and beaten by the Police. When it is evident from the 

attending circumstances in general and answer of the appellant in 

particular that he was tortured and beaten, the confessional 

statement so made may be anything except voluntary. 

 

12. A perusal of the confessional statement would show 

that the purpose behind the visit of the appellant to the house of the 

deceased was to seek his elderly intervention for persuading 

complainant Murtaza to sell his house to him and not to a stranger. 

If so, there was no occasion for the appellant to go there at night , 

that too, with a shotgun in his hand. How that mission which was 

essentially peaceful could take an un-though of turn. If for one 

reason or another, the said object was not achieved, there was no 

reason for killing the deceased, his wife and sister-in-law and 

disgracing them in the way it was done. It in all probabilities 

appears to be a crime committed by a man having implacable 

vengeance against the deceased. The fact that deceased Abbas 

Shah married as many as six wives and divorced most of them, 

may assume relevance in this background. What for his sister-in-

law was staying in his house is a question which may unravel 

another mystery. The fact that why the deceased Abbas Shah was 

having strained relations with his in-laws may provide another 

angle of vision for looking at this unfortunate episode. The 
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mystery takes yet another mystical turn when swabs taken from the 

vagina of deceased Mst. Amna were found stained with semen. 

 

13. Where did the incised wound found on the right arm 

of the deceased come from which according to the medical 

evidence could be caused by an axe or dagger while according to 

the confessional statement of the appellant, he was not armed with 

either nor any of them was used by him in the commission of the 

crime. What were the circumstances which necessitated the use of 

the shotgun by the deceased wherein an empty and missed 

cartridge were found at the time of its recovery from the spot. Who 

did all this has not altogether been adverted to in the confessional 

statement. It thus follows that the confessional statement is neither 

voluntary, nor rings true nor fits in with the surrounding 

circumstances of the case, therefore, it is not worthy of reliance. 

The judgments cited by the learned counsel for the appellant at the 

bar  may be referred with advantage. 

 

14. Recovery of; shotgun in the manner it is alleged by 

the prosecution also appears to be doubtful and cannot be of much 

consequence when the confessional statement which is bed-rock of 

the Prosecution stands eroded notwithstanding positive report of 

FSL, when manipulation of empties at the hands of Police is too 

common a phenomenon and they despite proving the use of the 

shotgun in the crime, do not prove that it was used by the 

appellant.  

 

15. Recovery of golden ornaments will also do little to 

improve the case of the prosecution firstly because there is no 

allegation that the ornaments have been stolen from the house of 

the deceased, secondly because no proof has been brought on the 

record to show that they belonged to the deceased and thirdly 

because no identification parade was held to establish their origin 

or ownership. 

 

16. Recovery of blood stained lace too will prove 

nothing against the appellant when grouping of the blood has not 

been done and a stain of human blood can be produced by prick. 
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Needless to say that circumstantial evidence can only form basis 

for conviction when it is incompatible with the innocence of the 

accused on the one hand and incapable of explanation on any other 

reasonable hypothesis than that of his guilt on the other which is 

not the case here. The judgments cited at the bar by the learned 

State counsel being distinguishable have no relevance to the case 

in hand. 

 

17. The nutshell of the above discussion is that the 

charge against the appellant has not been proved beyond zany 

shadow of reasonable doubt, therefore, we do not feel persuaded to 

maintain his conviction. 

 

18. For the reasons discussed above, this appeal is 

allowed, conviction and sentence recorded by the learned trial 

Court are set aside and the appellant is acquitted of the charge. He 

be set free forthwith, if not required in any other case. Murder 

Reference is thus answered in negative.  

 

 

Announced:       J U D G E 

DT: 17.01.2005 

         

      J U D G E 
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Muhammad Fayyaz --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 857/2004   Date of hearing 25.01.2005 

 

EJAZ AFZAL KHAN J.- Muhammad Fayaz, appellant 

herein, has assailed the judgment dated 4.10.2004 of the learned 

Additional Sessions Judge-IX Peshawar, whereby he acquitted 

Fazal Rehman, respondent herein. 

 

2. It was argued by the learned counsel for the 

appellant that though the role attributed to the respondent is that of 

‘Lalkara’ yet where motive lay with him and he came armed on the 

spot with a lethal weapon like Kalashnikov alongwith his 

convicted and absconding co-accused, he was prima facie linked 

with the crime and that the learned Additional Sessions Judge erred 

and seriously so by recording his acquittal.  

 

3. We have gone  through the record carefully and 

considered the submissions of the learned counsel for the 

appellant. 

 

4. A perusal of evidence on the record reveals that 

beside ‘Lalkara’ no overt act has been attributed to the respondent. 

Where the respondent despite being  armed with a lethal weapon 

did not give even a swing to it during the course of incident to 

indicate his intention, it is hard to believe that he in any way 

participated in the commission of the crime, even if it is assumed 

that he was present at the relevant time. 

 

5. It is admitted on the record that the parties  are 

locked in previous blood feud with each other, when so the 

possibility that the respondent who being father of the convicted 
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and the absconding co-accused and as such eldest of the family 

was roped in because of the said blood feud cannot be ruled out. 

 

6. Besides this, since the initial presumption of 

innocence becomes double on the acquittal of the accused, we will 

not like to interfere with the impugned judgment, that too,  when 

none of the reasons recorded therein for the acquittal of the 

respondent is either artificial, illogical, arbitrary or perverse by any 

stretch of imagination. 

 

7. For the reasons discussed above, this appeal being 

without merit is dismissed in motion. 

 

Dated:25.1.2005      J U D G E 

 

      J U D G E
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Pervez Ahmad --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No 881/2004   Date of hearing 03.02.2005 

 

EJAZ AFZAL KHAN J.-   The facts stated in brief as 

disclosed by the evidence on the record are that on the day of 

occurrence, Parvez Ahmed, appellant herein, carrying a brief case 

entered the Plate Form from the main gate of the City Railway 

Station Peshawar; that Muhammad Anwar Ullah S.I. and other 

Police personnel present there all along, searched it on the basis of 

suspicion and recovered 86 slabs  of chars weighing 8 K.Gs. and a 

Pistol of 30 bore thereform. The report of the incident culminated 

in the registration of a case under section 9 CNSA, 1997, vide FIR 

No.35 dated 15.3.2004, Police Station Railway Police Peshawar 

Cantt. 

 

2. On completion of investigation, the appellant was 

sent to the Court of the learned Judge Special Court for trial who 

on its conclusion sentenced him to one year R.I. with a fine of 

Rs.500/- or in default to undergo 3 months S.I. with the benefit of 

section 382-B Cr. P.C., vide his judgment dated 6.9.2004, hence 

this appeal and  criminal revision by the State for enhancement of 

sentence. As they arise out of the same case, they are disposed of 

by this singe judgment. 

 

3. It was argued by the learned counsel for the 

appellant that where the Prosecution version is bristling  with 

unconformable contradictions, the charge against the appellant 

cannot be said to have been proved beyond doubt. He next urged 

that where it is not clear from the record as to when, where and 

how the parcel containing sample was sent to the chemical 

examiner and where did it remain before its dispatch thereto, no 

reliance whatever can be placed on the report of the chemical 
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examiner, moreso when, it is deficient in content inasmuch as it 

does not show the date of receipt of parcel and the protocol of the 

test.  

 

4. As against that, the learned D.A.G. appearing on 

behalf of the State, argued that where evidence of the P.Ws. is 

consistent with regard to material particulars of the case, it cannot 

be doubted on account of minor and insignificant contradictions, 

that too, when there is no malice or mala fide on their part to 

falsely implicate the appellant. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. It may be true that there is no apparent malice or 

mala fide on the part of the P.Ws. to falsely charge the appellant, 

but the way they have contradicted each other will inescapably 

prove that either one or the other was not present on the spot at the 

relevant time. None of the contradictions in the statements of the 

P.Ws. can thus be termed as minor and insignificant, when 

according to P.W.1 the entire investigation took seven hours on the 

spot while according to P.W.3, it took forty minutes in toto, when 

according to the former, samples from the chars were  taken from 

all the slabs with a knife while according to the latter, they were 

taken with fingers; when according to the one, it was he who 

searched the appellant while according to the other, it was the latter 

who searched him. Similarly the statement of P.W.3 that the I.O. 

handed over the sealed parcel containing sample to the moharrir of 

the Police Station while that of  the moharrir that no such samples 

were ever given to him by the I..O. would constitute yet another 

contradiction which is so glaring that  acceptance of one  would 

call for the rejection of another. 

 

7. When, where and how the parcel containing sample 

was dispatched to the chemical examiner and when did it remain 

before its dispatch thereto is a wild goose chase as it is not 

answered by any of the P.Ws. 
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8. When witnesses contradicted each other on material 

particulars and the safe custody, transmission and handing over of 

the sealed parcel to the chemical examiner is not proved on the 

record, we are constrained to hold that the charge against the 

appellant has not been proved beyond any shadow of reasonable 

doubt. 

 

9. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the learned trial 

Court are set aside and the appellant is acquitted of the charge. He 

be set free forthwith, if not required in any other case. 

 

10. As we have allowed the appeal, criminal revision 

for enhancement of sentence being rendered lifeless is dismissed. 

 

 

Dated:3.2.2005      CHIEF JUSTICE 

 

           J U D G E
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Pervez --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 867/2004   Date of hearing 11.02.2005 

 

EJAZ AFZAL KHAN J.-   Behramand Khan, S.H.O. 

complainant in this case was informed that Pervez appellant No.1 

herein who was declared a proclaimed offender in case FIR No.89 

dated 6.4.2003, Police Station Totalai is present in his house. The 

S.H.O. alongwith other Police officials raided the house of the 

appellant. The appellant and other female inmates of the house 

resisted the ingress of the Police officials while the former also 

fired a few ineffective shots on the complainant. A bruising brawl  

ensued between the two resulting in simple injuries on both of 

them. In the meantime the other Police officials also entered the 

house by breaking open the door and arrested the appellants and 

their acquitted co-accused. On report of the incident, a case under 

sections 324/353/342/148/149 PPC. was registered against them, 

vide FIR No.314 dated 23.9.2003 Police Station Totalai. 

 

2. On the arrest of the appellants and their co-accused 

and completion of investigation, they were forwarded to the Court 

of the learned Izafi Zila Qazi Buner who on its conclusion 

sentenced Pervez appellant No.1 to seven years R.I. with a fine of 

Rs.10,000/- under section 324 PPC. or in default to undergo 3 

months S.I.,  one year R.I. under section 342 PPC. and one year 

R.I. under section 353 PPC. which were to run consecutively and 

sentenced appellants Nos.2 to 4 to one year S.I. under section 342 

PPC. and one year S.I. under section 353 PPC.  which too were to 

run consecutively, while acquitted them under section 324 PPC., 

vide his judgment dated 12.10.2004, hence this appeal.  

 



 

Peshawar High Court 

593 

3. It was argued by the learned counsel for the 

appellants that where there was no evidence whatever on the 

record to show that the appellant No.1 was declared a proclaimed 

offender, the Police officials could not have made raid in the house 

of appellant No.1 which was inhabited by womenfolk. He next 

urged that where there is nothing on the record to show that 

appellant No.1 attempted at the life of complainant, he could not 

have been convicted under section 324 PPC. 

 

4. As against that, the learned counsel appearing on 

behalf of the State argued that photo copy of FIR No.89 itself is 

sufficient to prove that appellant No.1 was an absconder, therefore, 

any resistance by physical force or fire-arm was a crime and that 

the learned trial Court has rightly convict ed the appellants when 

evidence of the P.Ws. besides being consistent inspires confidence. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties.  

 

6. The only fact which could justify the ingress of the 

Police officials in the house of appellant No.1 is that he was 

declared a proclaimed offender. If it is proved on the record, 

alright, their ingress in the house  was justified notwithstanding the 

fact that it was also inhabited by womenfolk. But where not a 

single piece of paper worth-the-name, is brought on the record by 

any of the P.Ws. to show that appellant No.1 was declared a 

proclaimed offender, the whole edifice of the prosecution case 

would collapse and crumble down.  

 

7. No doubt a copy of FIR No.89 has been placed on 

the record but it perse will not prove that the appellant was 

declared a proclaimed offender in the said case. Where a house is 

raided by a person without any justification and without obtaining 

a search warrant, every inmate of the house will have a right to 

resist his unwarranted entry or ingress even though he be a Police 

officer. Therefore, to my mind,  a case under section 342 and 353 

PPC. cannot be said to have been proved against the appellants 
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when the very entry of the police officials was illegal on the face 

of it.  

 

8. The charge under section 324 PPC. too cannot be 

held to have been proved against appellant No.1 when many shots 

fired by him from so close a range caused not even a single graze 

wound on the person of the complainant or any other Police 

official. Even otherwise it will not be safe to maintain conviction 

of the appellants when the investigation of this case for having 

been conducted by P.W. Habibul Haq, one of the members of the 

raiding party and a witness of the incident, cannot be said to be 

above board and free from the taint of bias and mala fide.  

 

9. Having thus considered in this background, I am 

constrained to hold that the charge against the appellants has not 

been proved in accordance with the requirements of law and 

principles of criminal jurisprudence. 

 

10. For the reasons discussed above, this appeal is 

allowed, the conviction and sentences recorded by the learned trial 

Court are set aside and the appellants are acquitted of the charges. 

They be set free forthwith, if not required in any other case. 

 

Dated:11.2.2005       J UD G E
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Nadar Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 911/2004   Date of hearing 14.02.2005 

 

EJAZ AFZAL KHAN J.-   On 23.3.2004 a few missiles 

were fired which landed on a path surrounded by Government 

Degree College Dabgari, Excise and Taxation Office, Judicial 

Complex and Police Lines Peshawar. After getting an inkling 

about the incident, Shafiullah khan, Inspector, reached the spot and 

after compiling its report sent it to the Police Station, in 

consequence whereof a case under section 324 PPC. read with 

section ¾ of the Explosive Substances Act, 1908 and section 7 of 

the Anti Terrorism Act, 1997, was registered against unknown 

persons, vide FIR No.187 dated 23.3.2004, Police Station East 

Cantt.  

 

2. Nadir Khan and Baidar Gul, appellants herein, were 

arrested on the basis of suspicion on 14.6.2004. During the course 

of interrogation, the former led to the discovery of two missiles 

from a pond situated near a bricks kiln and the latter to the 

discovery of two fuses from a place near the said pond. Later on 

they also pointed out the places wherefrom the missiles were fired. 

The Investigating Officer after being convinced about their 

involvement in the commission of the crime, sent them to the 

learned Judge Anti Terrorism Court for trial who on its conclusion 

sentenced them to 5 years R.I. with a fine of Rs.50,00/- each or in 

default to undergo 6 months R.I. under section 3 of the Explosive 

Substances Act read with section 7(b) of the Anti Terrorism Act, 

vide his judgment dated 30.11.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellants that the evidence of discovery of missiles at the instance 
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of appellant Nadir Khan and that of discovery of fuses at the 

instance of appellant Baidar Gul, even if taken to be true will 

simply indicate their knowledge as to the presence of these articles 

in or around the pond but it would not by any means link them 

with the act of firing missiles. He next urged that where the place 

of recovery being located near a brick kiln is accessible to all and 

sundry, the possibility that they were planted cannot be ruled out, 

therefore, it will not be safe to maintain the conviction of the 

appellants in this case. 

 

4. As against that, Mr. Esa khan, AAG, appearing on 

behalf of the State argued that the evidence of discovery of 

incriminating material at the instance of the appellants and 

indication of the place the missiles were fired from, indubitably 

link them with the crime and that the learned trial Court by relying 

on the evidence has rightly convicted them. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. Though it is not clear from the record as to how the 

appellants turned out to be suspects in this case, all the same, the 

evidence of discovery of missiles at the instance of one and that of 

discovery of fuses at the instance of the other, may prove their 

knowledge as to the presence of these articles at a given place but 

would not by any means prove that it were they who fired the 

missiles landing on a path surrounded by the buildings described 

above.  

7. It is true as pointed out by the learned AAG that the 

appellants while being in police custody have indicated the places 

the missiles were fired from but this piece of evidence even if true, 

would go out side the scope of article 40 of Qanun-e-Shahadat 

because of its being confessional in nature.  However, I will not 

comment on the argument about the accessibility of the place of 

recovery to all and sundry, when a case regarding it is still pending 

trial against the appellants. 
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8. Having thus considered in this background, I am 

constrained to hold that the evidence on the record is not sufficient 

to prove the case against the appellants, therefore, I do not feel 

inclined to maintain convictions and sentences recorded by the 

learned trial Court. 

 

9. For the reasons discussed above, this appeal is 

allowed, the convictions and sentences recorded by the learned 

trial Court are set aside and the appellants are acquitted of the 

charges. They be set free forthwith, if not required in any other 

case. 

 

Dated:14.2.2005       J U D G E
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Zulfiqar --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 930/2004   Date of hearing 28.02.2005 

 

EJAZ AFZAL KHAN J.- On the day of occurrence 

Zulfiqar Ali, appellant herein, was found in possession of 2 K.Gs. 

of chars and in consequence a case under section 9 CNSA was 

registered against him, vide FIR 724 dated 26.10.2000, Police 

Station Nowshera Kalan. 

 

2. After his arrest and completion of investigation, he 

was sent to the Court of the learned Special Judge for trial who on 

its conclusion sentenced him to 3 years R.I. with a fine of 

Rs.50,000/- and in default of payment to further undergo 4 months 

S.I., vide his judgment dated 8.4.2004, hence this appeal. 

 

3. The learned counsel for the appellant by pointing to 

the minor contradictions in the statements of the witnesses and  

delay in dispatch of the sample to the FSL, asked for the acquittal 

of the appellant but when she sensed that her arguments are not 

expected to deliver desired goods, she straight away asked for 

deduction in sentence. 

 

4. As against that, the learned counsel appearing on 

behalf of the State by referring to the evidence on the record, 

succeeded in canvassing at the bar that the case against the 

appellant has been proved beyond any shadow of doubt, all the 

same, she could not resist  the argument of the learned counsel for 

the appellant for reduction in sentence. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 



 

Peshawar High Court 

599 

6. The testimony of all the P.Ws. is consistent and 

unanimous on the point that the appellant was found in possession 

of  2 K.Gs. of chars, therefore, we have no hesitation to maintain 

his conviction. But since the quantum of sentence has to be 

commensurate with the quantum of the substance recovered, the 

sentence of 3 years R.I. with a fine of Rs.50,000/- shall be too 

harsh for possessing two K.Gs. of chars and that 2 years R.I. with a 

fine of Rs.5000/- or in default to undergo 2 months S.I. will be 

sufficient to meet the ends of justice. 

 

7. For the reasons discussed and the modification 

hinted to above, this appeal is disposed of. 

 

Dated:28.2.2005       J U D G E 

 

      J U D G E  
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Taj Muhammad --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 946/2004   Date of hearing 28.02.2005 

 

 EJAZ AFZAL KHAN J.- Taj Muhammad, appellant 

herein,  was proceeded against under section 9 CNSA for 

possessing one K.G. of chars in a case registered against him, vide 

FIR No.320 dated 20.4.2001, Police Station Akora. When on 

conclusion of trial, he was  sentenced to one year R.I. with a fine 

of Rs.10,000/- or in default to undergo one month S.I., by the 

learned Judge Special Court, vide judgment dated 23.11.2004, he 

preferred this appeal. 

 

2. It was argued by the learned counsel for the 

appellant that where the S.I. recovering the incriminating substance 

was abandoned as being unnecessary and the case property was not 

produced and exhibited in the Court, the charge against the 

appellant cannot be said to have been proved. 

 

3. As against that, the learned counsel appearing on 

behalf of the State argued that when all the witnesses consistently 

charged the appellant for having been found in possession of one 

K.G. of chars and there is nothing on the record to show any ill 

will on their part to falsely implicate him, the case against him 

stands proved and that the impugned conviction and sentence 

being free from any infirmity merits no interference. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. The record reveals that the case property was never 

produced and exhibited in the Court. Similarly the person who 

allegedly effected its recovery from the possession of the appellant 
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was withheld without any cogent and convincing reason. Where 

neither the case property was produced and exhibited in the Court 

nor the witness recovering it was ever examined, the charge 

against the appellant cannot be said to have been proved in 

accordance with the requirements of law, that too, when no reason 

much less convincing has been recorded for not examining him. 

 

6. For the reasons discussed above, we allow this 

appeal, set aside the  conviction and sentence recorded by the 

learned trial Court and acquit the appellant of the charge. He be 

released forthwith, if not required in any other case. 

 

Dated:28.2.2005       J U D G E 

 

       J U D G E 



 

Peshawar High Court 

602 

Taj Muhammad --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 675/2004   Date of hearing 29.03.2005 

 

 EJAZ AFZAL KHAN J.-  On 20.4.2004 at 2.30 P.M. a 

Land cruiser bearing Registration No.A-1015-KT boarded by Taj 

Muhammad, appellant in Criminal Appeal No.675/2004, Rab 

Nawaz and his wife Mst. Mumtaz alias Noor Jehan, appellants in 

Criminal Appeal No.685 of 2004 alongwith Duran Shah, their 

convicted co-accused came from the side of Jamrud. When on its 

search  540 K.Gs. of chars, 18 ½  K.Gs. of opium, One 

Kalashinkov bearing No.8118932 with 3 spare magazines 

containing 120 cartridges of 7.62 bore  , one pistol bearing No.F-

9038 , 5 pistols without number and 390 cartridges of 30 bore were 

recovered, a case under sections 9 CNSA, 13 A.O., 4STA/419/420 

PPC., was registered against them, vide FIR No.393 dated 

20.4.2002, Police Station Hayatabad.  

 

2. On the arrest and completion of investigations, the 

appellants and their convict co-accused were sent to the Court of 

the learned Judge Special Court who on its conclusion sentenced 

them to imprisonment for 14 years R.I. with a fine of Rs. one lac 

each or in default to undergo one year S.I., vide judgment dated 

29..7.2004, hence the criminal appeals mentioned above while the 

State has filed Criminal Revision for enhancement of sentence. As 

they arise out of the same case, they are disposed of by this single 

judgment. 

 

3. The learned counsel appearing on behalf of the 

appellants by referring to the minor and insignificant 

contradictions in the statements of the P.Ws. in the first instance 

tried to make out a case for acquittal of the appellants but when 

sensed they are too minor and insignificant to justify acquittal, he 
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straight away asked for reduction in sentence by submitting that 

when the entries made in the recovery memo and the FIR as to the 

number of the samples and quantity of the substance taken for each 

of them do not tally with those received by the FSL, the appellants 

cannot be convicted for the entire substance. While arguing the 

case of Mst. Mumtaz alias Noor Jehan, the learned counsel 

submitted that though she too was present alongwith her two minor 

children in the vehicle wherefrom the incriminating substance was 

recovered but it appears that her husband may not have disclosed 

the nature of the substance carried in the vehicle, therefore, she 

cannot be said to be in conscious possession of the substance 

recovered. 

 

4. As against that, the learned counsel appearing on 

behalf of the State argued that appeal of Duran Shah was dismissed 

in limine, vide order dated 22.9.2004, therefore, the case of the 

appellants being at par with that of the former cannot be treated 

differently. With regard to the merits of the case, the learned State 

counsel submitted that where the entire evidence on the record 

besides being consistent inspires confidence and not even a single 

discrepancy of substantial nature has surfaced on the record despite 

the fact that all the P.Ws. were subjected to a long drawn cross 

examination, the charge against all of them stands proved to the 

hilt and that they have rightly been convicted by the learned trial 

Court. While pressing criminal revision for enhancement of 

sentence, the learned State counsel submitted that where the 

substances exceeds 10 K.Gs. the minimum  sentence to be awarded 

shall be imprisonment for life, therefore, the sentence awarded to 

the appellants merits enhancement. 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. A perusal of the evidence on the record would 

reveal that all the P.Ws. swore distinctly and discretely about the 

occurrence. Though they were subjected to a lengthy and long 

drawn cross examination but it is pertinent to note  that it instead 

of shaking their testimony further enriched the record in favour of 
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the prosecution.  When they are unanimous with each other as to 

the minutest details of the occurrence and there is also nothing on 

the record to show that their testimony was motivated by any 

malice and mala fide, we have no doubt in our mind that the charge 

against them stands proved beyond doubt. However, the case of 

Mst. Mumtaz alias Noor Jehan appears to be distinguishable from 

rest of the appellants, notwithstanding her presence in the vehicle. 

It would rather appear that her husband, without taking her into 

confidence as to what was carried in the vehicle, used her by 

making her board alongwith her children in it to hold out an 

impression to the on lookers that a family was traveling therein. As 

such it cannot be said with certainty that she was in conscious 

possession of the substance recovered. Therefore, we while 

maintaining the conviction of the remaining appellants would 

acquit her by extending the benefit of doubt. 

 

7. The argument that the entries in the recovery memo 

and the FIR with regard to the number of the samples and quantum 

of the substance taken for each of them from the slabs recovered 

from the appellants do not tally with those received by the FSL, is 

misconceived on the face of it, when on proper calculation they 

turned out to be perfectly conformable to each other. 

 

8. Enhancement of sentence is no doubt sought on 

valid grounds but where the impugned judgment of the learned 

trial Court has been upheld by this Court, vide its judgment dated 

22.9.2004 vis-à-vis the conviction and sentence of the convicted 

co-accused Duran Shah, we will not like to reopen the question of 

sentence of the appellants when their case is by  means is 

distinguishable from that of the former.  

 

9. For the reasons discussed above, Criminal Appeals  

of Taj Muhammad and Rab Nawaz are dismissed while in respect 

of Mst. Mumtaz alias Noor Jehan is allowed. Her conviction and 

sentence recorded by the learned  trial Court are set aside and she 

is acquitted of the charge. She be released forthwith, if not required 

in any other case, while criminal revision is dismissed. These are 

the detailed reasons of our short order of today.   
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The State --- Appellant/Petitioner (s) 
 

Versus 

Abdus Shakoor --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 172/1997   Date of hearing 06.04.2005 

 

EJAZ AFZAL KHAN J.-  State has questioned the order 

dated 13.11.1996 of the learned Special judge Anti-Corruption 

NWFP (Camp at Mardan), whereby the accused respondents one 

of whom is reported to be dead were acquitted. 

 

2. It was argued by the learned counsel for the 

appellant that the learned trial Court without giving a chance to the 

Prosecution to prove its case, acted with indecent haste by 

acquitting the respondents on the sole ground that one of their co-

accused pleaded guilty by owning the crime and made up the 

deficiency in the Government Exchequer by depositing the amount 

allegedly embezzled by him. 

 

3. I have gone through the record carefully and 

considered the submissions of the learned counsel for the 

appellant. 

 

4. No doubt the argument of the learned counsel for 

the appellant has force on the face of it but when considered in the 

context of the facts and circumstances of the case, I am afraid, it 

will not alone, even if, accepted make out a case for conviction 

against the respondents particularly when the charge leveled 

against them is that of connivance. A charge which cannot be 

proved unless there is  confessional statement of any of the 

respondents or their co-accused or circumstantial evidence of a 

nature which is inconsistent with their innocence or is incapable of 

explanation on any other hypothesis than that of their guilt which 

is unfortunately not the case here. Therefore, it would be just an 
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exercise in futility to allow this appeal and remand the case on 

technical ground when the required evidence which could connect 

the respondents with the crime is woefully lacking, 

notwithstanding the ingenious arguments of the learned counsel for 

the appellant. 

 

5. When seen in this background, I do not feel inclined 

to interfere with the order of acquittal, particularly when none of 

the reasons recorded by the learned trial Court smacks of artifice, 

caprice or perversity. 

 

6. For the reasons discussed above, this appeal being 

without sub stance is dismissed. 

 

 

Dated:6.4.2005       J U D G E 
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Aurangzeb --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 872/2004   Date of hearing 06.04.2005 

 

EJAZ AFZAL KHAN J.-  On 24.8.2002 in the morning 

complainant Muhammad Saeed went to the house of Aurangzeb, 

appellant herein, in the company of Abdur Rashid, P.W. to get the 

money outstanding against him in connection with a buffalo which 

the former sold to the latter 3 days back. He instead of paying the 

amount asked him to accompany him to the house of Israr at 

village Marghuz for collecting the amount. They all went there and 

met him near a well  situated across his house. As soon as the 

appellant talked  to him, he repaired  towards his house. In the 

meantime, the appellant whipped out his pistol and started firing at 

the complainant and the P.W. and thereby injured them. The 

incident was reported and pursuant thereto a case under section 

324 PPC. was registered against him, vide FIR No.242  dated 

24.8.2002 Police Station Zaida. 

 

2. On completion of investigation and arrest of the 

appellant, he was sent to the Court of the learned Sessions Judge 

Swabi who on its conclusion convicted and sentenced him to 5 

years R.I. on two counts with a fine of Rs. 10,000/- on each count 

or in default to undergo one year S.I. on each count under section 

324 PPC. and to one year R.I. on two counts under section 337 

PPC. and also held him liable to pay ‘Arsh’ to both of the victims, 

vide his judgment dated 23.4.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that in fact the complainant and the P.W. were fired at by 

their enemies and that false charge has been leveled against the 

appellant; that absence of corresponding cut marks from the 

clothes worn by them at the relevant time will negate the 
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prosecution version; that serious contradictions in the statements of 

the P.Ws. would go a long way to prove that the occurrence has 

not taken place in the manner described by the prosecution and that 

the learned trial Court by refusing to extend the benefit of doubt to 

the appellant, has acted against the well recognized cannons of 

criminal jurisprudence.   

 

4. As against that, the learned counsel appearing on 

behalf of the State assisted by the learned counsel for the 

complainant, argued that absence of any ill will or improper 

motive on the part of the complainant and the P.Ws. to falsely 

implicate the appellant and their consistent narration in the Court 

as to the material particulars of the case which is fully corroborated 

by the medical evidence prove beyond doubt the charge against 

him and that the learned trial Court by relying on their evidence 

has rightly convicted and sentenced him. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. The prosecution to prove its case examined as many 

as 13 witnesses. The complainant and the P.Ws. gave the details of 

the occurrence from inception to the last. They charged the 

appellant for having fired effective shots on them which resulted in 

firearm injuries on their persons. They were cross-examined at 

length but nothing appeared in their cross-examination as could 

create a dint or doubt in their testimony. Doctor who medically 

examined them also supported the prosecution version by giving 

the nature and character of the injuries. He too was cross-examined 

at length but without success. The remaining witnesses, who 

conducted investigation and witnessed the recoveries etc., also 

supported the prosecution version to the hilt. There is also nothing 

in their cross-examination as could suggest that the charge against 

the appellant was either false or motivated by malice. When this is 

the state of evidence, I have no doubt in my mind that the charge 

against the appellant has been proved beyond any shadow of 

reasonable doubt and that he was rightly convicted by the learned 

Court. The more so when substitution is a rare phenomenon, in the 
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cases where the accused is one and the occurrence has taken place 

in a broad day light. Abscondence of the appellant, it may be 

added, for more than 8 months which has not been explained 

muchless plausibly is another corroborative piece of evidence 

which further connects him with the crime. 

 

7. When evidence on the record besides being 

consistent and confidence inspiring is corroborated by the medical 

evidence and that of abscondence, I will not like to interfere with 

the impugned finding. The sentences under section 324 PPC. in 

terms of imprisonment and fine being proper merit no interference. 

Similarly the sentence of imprisonment for the hurts caused being 

proper also merits no interference except that of ‘Arsh’ on each 

count, when the requisite evidence in this behalf is not available on 

the record and the Doctor examined in the Court did not state in 

clear and unequivocal terms that injuries extended to the body 

cavity of the trunk. Therefore, the case of the appellant being 

covered by section 337 (L) of the PPC., shall be liable  to ‘Daman’ 

and as such compensation of Rs. 30,000/- for each of the victims in 

the circumstances of the case, shall be sufficient to meet the ends 

of justice. The appellant after serving out the sentence of 

imprisonment may be kept in Jail and dealt with in the same 

manner as if sentenced to S.I. until payment of the amount. 

 

8. For the reasons discussed above, this appeal is 

dismissed with the modification hinted to above. 

 

Dated: 6.4.2005.      J U D G E
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Muhammad Sher --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 964/2004   Date of hearing 08.04.2005 

 

EJAZ AFZAL KHAN J.-    Muhammad Sher, appellant 

herein who was proceeded against  on a charge of firing at his wife 

Mst. Noor Zaiba, complainant herein, pursuant to an altercation 

over lunch in a case registered against him under section 324/109 

PPC., vide FIR No.104 dated 11.3.2000, Police Station Pir Baba in 

the Court of the learned Zila Qazi Buner and on its proof was 

sentenced to 3 years R.I. with a fine of Rs.20,000/- or in default to 

undergo one month S.I. under section 324 PPC. and to pay an 

amount of Rs.30,000/- as ‘Arsh’, vide judgment dated 13.12.2004, 

preferred this appeal to assail his aforesaid conviction and 

sentence. 

 

2. It was argued by the learned counsel for the 

appellant that where there was conflict between the ocular account 

and the medical evidence, the charge against the appellant cannot 

be said to have been proved, that too, when according to the 

former, the complainant was fired at from a distance of 4 paces 

while according to the latter, in view of presence of  tattooing mark 

around the entry wound, she was fired at from a close and contact 

range. The learned counsel next submitted that where the 

occurrence is a result of sudden flare-up and it is not clear from the 

record as to what transpired between the parties before the 

occurrence, sentence of 3 years R.I. with a fine of Rs.20, 000/- 

shall be too harsh in the circumstances of the case.  

 

3. As against that, the learned State counsel assisted 

by the learned counsel for the complainant, argued that where the 

complainant being real wife of the appellant has charged him for 

firing effective shot at her resulting in grievous injury on her 
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person, her testimony cannot be doubted, when it inspires 

confidence and there is no interest or animus on her part to falsely 

implicate him. 

 

4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. A perusal of the statement of the complainant would 

reveal that she has given a simple spontaneous and straight forward 

account of the occurrence by stating that the appellant fired at her 

pursuant to an altercation over lunch. She was, no doubt, subjected 

to a stern and searching cross-examination but it is pertinent to 

note that none of her depositions was shaken to the least. Statement 

of Dr. Shafiqur Rehman, confirming the firearm injury resulting in 

multiple perforations in stomach, injury to spleen and left kidney, 

goes along way to corroborate the charge leveled the appellant. 

When the testimony given by the victim is supported by the 

medical evidence, the charge against the appellant stands proved to 

the hilt.  

 

6. The argument about the conflict between the ocular 

testimony and medical evidence appears to be misconceived, 

firstly because the site plan showing such distance is not a 

substantive piece of evidence inasmuch as the complainant was not 

confronted with details mentioned therein and secondly because an 

illiterate female witness cannot be expected to describe distances 

with geometrical accuracy. 

 

7. However, the argument of the learned counsel with 

regard to reduction in sentence may not be without substance, 

when the occurrence is admittedly a result of a sudden flare up and 

it is not clear as to what transpired between the parties which 

actuated the appellant to go to such an extreme resulting in the 

occurrence. In this view of the matter, I while maintaining the 

conviction of the appellant, reduce the sentence of imprisonment 

from 3 years R.I. to 2 years R.I and that of fine from Rs.20,000/- to 

Rs.5000/- or in default to undergo one month S.I. As far as the 
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sentence of ‘Arsh’ is concerned, that being already bordering on 

leniency merits no interference. 

 

8. For the reasons discussed above, this appeal is 

dismissed with the modification hinted to above. 

 

 

Dated:8.4.2005       J U D G E
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Noor Khan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 278/2004   Date of hearing 27.04.2005 

 

EJAZ AFZAL KHAN J.-  On the day of occurrence 

complainant Mubarak Zeb and his deceased maternal uncle 

Muhammad Wahid alias Bhutto after attending a hearing in a 

Court were on their way back to their village in a Datson Pick-up 

driven by Taza Khan, another deceased.  Alamgir P.W. was also 

present thereon as a conductor. When the Pick-up reached a place 

known as Maniar, Amir Zaman, Shaukat Ali and Zafar Ali Khan, 

appellants herein, who were armed with firearm fired at the 

persons sitting therein from a white Toyota corolla car driven 

along side it . Muhammad Wahid alias Bhutto on being hit died on 

the spot. Taza Gul though hit fatally died after his arrival in the 

Hospital, while the shots hitting the P.Ws. resulted in firearm 

injuries on different parts of their bodies. The matter was reported 

in the Hospital and pursuant thereto a case under sections 

302/324/427/34 PPC. was registered against the appellants, vide 

FIR No.252 dated 11.6.1999 Police Station Ghaligai. The motive 

for the occurrence is previous blood feud. 

 

2. After the arrest of the appellants and completion of 

the investigation, they were sent to the Court of Izafi Illaqa Qazi-I 

Swat, who on its conclusion sentenced them to undergo 

imprisonment for life on 2 counts for the murder of Muhammad 

Wahid and Taza Khan under section 302 (b) PPC. and to 2 years 

R.I. with a fine of Rs.10,000/- each on 2 counts for causing injuries 

to the complainant and the P.Ws. or in default to undergo one year 

S.I. under section 324 PPC., vide his judgment dated 22.10.2003. 

The benefit of section 382-B Cr.P.C. was extended to the 

appellants and both the sentences were ordered to run concurrently, 
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hence this appeal and a criminal revision for enhancement of 

sentence which are disposed of by this single judgment. 

 

3. It was argued by the learned counsel for the 

appellant that even if it is assumed that the presence of the P.Ws. is 

established by the stamps of injuries on their persons, yet the 

account furnished by them does not inspire confidence firstly 

because it does not conform to medical evidence, secondly because 

it does not fit in with the surrounding circumstances and thirdly 

because it was humanly impossible for the P.Ws. to see and 

identify the assailants when they were at their back and the car, 

they fired from was mobile through out. While referring to the 

testimony of Alamgir, the learned counsel submitted that though 

his statement was recorded under section 512 Cr.P.C. yet it cannot 

be equated with the one which is recorded on oath in the presence 

of the accused and subjected to the test of their cross-examination. 

The learned counsel to support his contention placed reliance on 

the case of Ali Raza..Vs..Fazal Wahid (NLR 2004 Criminal 

194). The learned counsel by referring to the evidence of the 

Investigating Officer submitted that when admittedly one of the 

appellants was driving the car at the relevant time and the vehicle 

did not stop for a while the story that all the three fired appears to 

be unbelievable on the face of it.  The learned counsel next 

submitted that absence of any empty or spent bullet from the spot 

notwithstanding as many as 60/70 shots were fired by the 

assailants will prove that the occurrence has not taken place in the 

manner described by the prosecution. The learned counsel by 

concluding his arguments submitted that when the occurrence 

could be a doing of one man and the charge against the appellants 

appears to have been exaggerated because of previous blood feud, 

it will not be safe to maintain their conviction. 

 

4. As against that, the learned AAG appearing on 

behalf of the State assisted by the learned counsel for the 

complainant, argued that all the assailants were correctly identified 

at the scene of occurrence; that the ocular account being in line 

with the medical evidence proves the charge against them when it 

is also corroborated by their abscondence. The learned counsel 
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next submitted that even if for a while it is conceded that one of the 

appellants was driving the car and as such could have fired at the 

deceased, yet he for having shared common intention with his co-

accused has to be treated at par with those who fired effective shots 

on the deceased and the P.Ws. The learned counsel to support his 

contention placed reliance on the case of Fayaz Hussain 

Shah..Vs..The state (2002 SCMR 1818). 

 

5. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. Presence of the P.Ws. in view of the stamps of 

injuries on their persons is not open to any doubt. Though one of 

them was subjected to a stern and searching cross-examination, yet 

there is nothing in his statement as could belie his presence on the 

spot. Statement of P.W. Alamgir recorded under section 512 of the 

Cr. P.C. who too carries the stamps of injuries on his person also 

proves that he was present at the spot at the relevant time. There is 

also nothing in his statement so recorded as could show that he lied 

as far as the factum of his presence on the spot is concerned. But 

their presence on the spot or the stamps of injuries on their persons 

will not per-se prove that whatever is stated by them is truth and 

that it has to be accepted as such without much questioning about 

it. It is not mere presence or stamps of injuries on the person of a 

witness which proves the truth of his testimony. It as a matter of 

fact and law, is the intrinsic worth of his testimony which proves 

its truth. 

 

7. Now we are to see whether the testimony of the 

P.Ws. possesses the requisite  intrinsic worth to prove that it is 

truthful and worthy of reliance in a case involving capital 

punishment? It is true that Mubrakzeb who was examined as P.W. 

No.2 has given a detailed narration of the occurrence but how 

could he see and identify the assailants when he was sitting in a 

Datson Pick-up with his back towards the assailants and every 

thing happened in a split second of a sudden and in quick 

succession from a moving car which did not stop even for a while. 

How all of the appellants could fire at the deceased and the P.Ws. 
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when one of them being on the other side was driving the car at the 

relevant time. It thus appears that charge against the appellants 

who are real brothers inter-se was leveled either on the basis of 

guess work or it was exaggerated on account of previous blood 

feud. In either of the cases, it will not be safe to place reliance 

much less implicit on the testimony of such witness, when it 

cannot be ruled out that the occurrence could be a doing of one 

man with an assault rifle like Kalashnikov and it is too common 

and customary in this part of the country to throw wide the net of 

implication by exaggerating the number of the assailants to rope 

even those who have no hand in the commission of the crime and 

can possibly look after the case and affairs of the one who is 

actually responsible for the act done. Therefore, we do not feel 

inclined to maintain the conviction of the appellants on the 

testimony of this P.W., moreso when he is closely related to the 

deceased.  

 

8. Next comes the testimony of Alamgir. There is no 

cavil with the proposition that statement of a witness recorded 

under section 512 Cr. P.C. can be used against an absconder in his 

trial after his arrest but such testimony cannot be equated with that 

of a witness who is examined in the presence of the accused and 

subjected to the test of the cross-examination which perhaps in 

view of deteriorating standards of investigation is the only engine 

for bringing the truth into light. Quite apart from this, when this 

witness also witnessed the occurrence in the same position and in 

the same manner, we doubt that he could see and identify the 

assailants when the car they fired  from was mobile and did not 

stop for a while. 

 

9. When considered in this background, we do not 

think the charge against the appellants has been proved beyond any 

shadow of reasonable doubt and that it will be in accordance with 

safe administration of justice to maintain the conviction of the 

appellants with this state of evidence. 

 

10. For the reasons discussed above, this appeal is 

allowed, the convictions and sentences recorded by the earned trial 
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Court are set aside and the appellants are acquitted of the charge. 

They be set free forthwith, if not required in any other case. 

 

11. Since we have allowed the appeal, the Criminal 

Revision will lose its utility and is dismissed as such. 

 

 

Dated:27.4.2005       J U D G E 

 

      J U D G E 
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Muhammad Zahir --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 19/2005       Date of hearing 06.05.2005 

 

EJAZ AFZAL KHAN J.-   The petitioner through the 

instant petition has assailed the order dated 10.1.2005 of the 

learned Izafi Zila Qazi Dir Payan, whereby he while deciding the 

revision petition filed by him for enhancement of sentence 

acquitted the respondent in a case registered against him and two 

others under sections 337 F (V)/34 PPC., vide FIR No.590 dated 

22.9.2002 Police Station Ouch. 

 

2. It was argued by the learned counsel for the 

petitioner that where evidence on the record proves that respondent 

was responsible for causing injury to the petitioner resulting in 

fracture of one of his ribs, the charge against him was proved to the 

hilt, therefore, he was to be awarded maximum sentence provided 

by the law. The learned counsel next submitted that where no 

appeal against the sentence awarded to the respondent was filed, 

the learned Azafi Zila Qazi exercising revisional jurisdiction could 

not have acquitted him and that the order of acquittal being based 

on whimsical reasons is liable to be set aside. 

 

3. The learned counsel appearing on behalf of the 

State supported the arguments of the learned counsel for the 

petitioner  while the respondent appearing in person submitted that 

he has been falsely implicated and that the impugned order being 

based on proper appraisal evidence merits no interference. 

 

4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
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5. The record reveals that the respondent and his co-

accused were charged for pelting stones on the petitioner which 

resulted in fracture of one of his ribs. Though the learned trial 

Court after finding him guilty sentenced him to pay Rs.3000/- as 

‘Daman’ but in a revision petition filed by the petitioner for 

enhancement of sentence, the learned Azafi Zila Qazi acquitted 

him and rightly so because the evidence on the record was neither 

consistent nor confidence inspiring. Apart from this, when as many 

as three persons were charged for the injury without specifying as 

to who caused that, the order of acquittal cannot be said to have 

been based on whimsical reasons, that too, when the other co-

accused assigned similar role were acquitted by the learned trial 

Court. 

 

6. The argument that the learned Azafi Zilla Qazi 

while exercising revisional jurisdiction in a petition filed by the 

petitioner for enhancement of sentence could not have acquitted 

the respondent, particularly when he did not prefer any appeal 

against his conviction is devoid of force as in view of the provision 

contained under section 435 of the Cr. P.C. High Court or the 

Court of Sessions can call for and examine the record of any 

proceeding before any inferior criminal Court situate within its  

jurisdiction for the purpose of satisfying itself as to the correctness, 

legality or propriety of any sentence recorded or order passed and 

pass an appropriate order under sections 439 and 439-A Cr. P.C. 

respectively. 

 

7. When considered in this background, I do not think, 

the impugned order has resulted in any mis-carriage of justice or 

abuse of the process of the Court, so as to justify its quashment in 

the exercise of inherent jurisdiction of this Court under section 

561-A of the Cr. P.C. 

 

8. For the reasons discussed above, this petition being 

without substance is dismissed. 

 

Dated:6.5.2005       J U D G E
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Khan Azad --- Appellant/Petitioner (s) 
 

Versus 

 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 213/2003   Date of hearing 13.05.2005 

 

EJAZ AFZAL KHAN J.-  The appellants through the 

instant appeal has assailed the order dated 27.2.2003 of the learned 

Judicial Magistrate, whereby he acquitted the accused respondents 

in a complaint filed by the former on account of their absence on 

the date fixed. 

 

2. It was argued by the learned counsel for the 

appellants that where the case was fixed for appearance of the 

accused respondents, it could not be termed as a date for hearing, 

therefore, the learned Magistrate had not jurisdiction whatever to 

invoke the application of section 247 of the Cr. P.C. 

 

3. As against that, the learned State counsel does not 

support the appeal by arguing that if at all one of the complainants 

was unable to appear in the Court, there was no occasion for the 

remaining three to remain absent on the date fixed. 

 

4. The learned counsel appearing on behalf of the 

respondents argued that absence of all the complainants on the date 

fixed bears amble testimony to the fact that they were not 

interested in the prosecution of this complaint and that the learned 

Judicial Magistrate by invoking the application of section 247 of 

the Cr. P.C. has rightly acquitted the respondents. 

 

5. I have gone through the record carefully and 

considered the sub missions of the learned counsel for the parties. 
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6. Before I proceed to discuss the arguments of the 

learned counsel for the parties, it is worthwhile to refer to section 

247 of the Cr. P.C. which is reproduced as under:- 

  247. Non-appearance complainant. If the summons 

has been issued on complaint and upon the day appointed for 

the appearance of the accused, or any day subsequent thereto 

which the hearing may be adjourned, the complainant does 

not appear the Magistrate shall notwithstanding anything 

hereinbefore contained acquit the accused, unless for some 

reasons he thinks proper to adjourn the hearing of the case to 

some other day. 

  Provided that, where the complainant is public 

servant and his personal attendance is not required, the 

Magistrate may dispense with his attendance, and proceed 

with the case.  

  Provided further that nothing in this section shall 

apply where the offence of which the accused is charged is 

either cognizable or non-compoundable.” 

 

6. A perusal of the above quoted provision would 

reveal that absence of the complainant simplicitor would be 

sufficient to justify acquittal of the accused respondent regardless 

altogether of the fact that the case was fixed for appearance of the 

accused or for any other purpose, therefore, the order of acquittal 

being perfectly in conformity with the letter and spirit of the 

provision is not open to any exception. 

 

Quite apart from this, since there is nothing in the 

impugned order as could smack of artifice, arbitrariness or 

perversity on any count, I will not like to interfere with the order of 

acquittal, that too, when the offence being punishable with 2 years 

imprisonment or fine or both and the respondents have already 

suffered a lot because of the complaint. 

 

7. For the reasons discussed above, this petition being 

without substance is dismissed. 

 

Dated:13.5.2005       J U D G E
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The State --- Appellant/Petitioner (s) 
 

Versus 

The State  --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 191/2001   Date of hearing 19.05.2005 

EJAZ AFZAL KHAN J.-  The appellant through the 

instant appeal has assailed the order dated 27.3.2001 of the learned 

S.D.M. Karak, whereby he acquitted the respondent in a case 

registered against him under sections 186 and 189 PPC., vide FIR 

No.69 dated 13.6.1999, Police Station Sabir Abad. 
 

2. It was argued by the learned counsel appearing on 

behalf of the appellant that where the Court itself did not enforce  

attendance of the P.Ws., its benefit could not have been conceded 

in favour of accused, therefore, the order of acquittal passed by the 

learned S.D.M. under section 249-A of the Cr. P.C. being 

unwarranted is liable to be set aside. 
 

3. I have gone through the record carefully and 

considered the submissions of the learned counsel for the 

appellant. 
 

4. The record reveals that P.Ws. had absented 

themselves on many occasions despite the fact that they were given 

many chances, the Court below was perfectly justified to acquit the 

respondent under section 249-A Cr. P.C. Even otherwise the fate 

of this case would have remained much the same as on account of 

failure on the part of the Public Servant concerned to make a 

complainant in terms of section 195 Cr.P.C., the Court below was 

not competent to take cognizance of the case. Therefore, I do not 

feel inclined to interfere with the impugned order. 
 

5. For the reasons discussed above, this appeal being 

without merit is dismissed. 
 

Dated:19.5.2005       J U D G E
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Muhammad Siddique --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 233/2005   Date of hearing 13.06.2005 

 

EJAZ AFZAL KHAN J.-   Muhammad Sadiq, appellant 

herein, was proceeded against in the Court of the learned Special 

Judge (Central) Anti Corruption & Emigration NWFP Peshawar on 

the allegation of receiving Rs.500/- as illegal gratification in a case 

registered against him under section161 PPC. read with section 5 

(2) of Prevention of Corruption Act, 1947, vide FIR No.10 dated 

13.4.2001 Police Station FIA Crimes Peshawar and was convicted 

and sentenced to imprisonment already undergone under section 5 

(2) of the Act, vide  judgment dated 1.4.2005, hence this appeal. 

 

2. It was argued by the learned counsel for the 

appellant that where neither the conversation between the appellant 

and the complainant was heard by the raiding Magistrate nor any 

other P.W., nor the passing of tainted money was seen by them, no 

case can be said to have been proved against the appellant, 

therefore, the conviction and the sentence being bad in law are 

liable to be set aside. 

 

3. As against that, the learned Deputy Attorney 

General appearing on behalf of the respondents defended the 

impugned judgment by arguing that neither hearing of 

conversation between the appellant and the complainant nor seeing 

the passing of tainted money is a requirement for conviction, 

therefore, their absence will not matter, when there is also nothing 

on the record to show that the testimony of the P.Ws. was 

motivated by any malice or mala fide. 
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4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. Almost all the P.Ws. have unreservedly admitted in 

their cross examination that neither they heard the conversation 

between the appellant and the complainant nor they saw the 

passing of tainted money in between them, therefore, I do not 

think, the case  can be said to have been established against the 

appellant beyond any shadow of reasonable doubt, notwithstanding 

the absence of any malice or mala fide on the part of the P.Ws. 

Needless to say that it is not the absence of these elements from 

their testimony but its intrinsic probative worth which makes it 

reliable. 

 

6. For the reasons discussed above, this appeal is 

allowed, the impugned conviction and sentence recorded by the 

learned trial Court are set aside and he is acquitted of the charge. 

 

Dated:13.6.2005       J U D G E 
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Muhammad Qayyum --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 978/2004   Date of hearing 16.06.2005 

 

 EJAZ AFZAL KHAN J.-  An altercation between 

Abdul Qayum, appellant herein, and his brother Gulzada deceased, 

took such a tragic turn that the former shot the latter dead with his 

single barrel shotgun. The incident was reported and pursuant 

thereto a case under section 302 PPC. was registered against him, 

vide FIR No.584 dated 14..11.2000, Police Station Matta Swat. 

Motive for the occurrence was a dispute over the landed property. 

 

2. The appellant after being arrested was forwarded to 

the Court of the learned Azafi Zila Qazi, Matta Swat, for trial who 

on its conclusion convicted and sentenced him to undergo 10 years 

R.I. and to pay the amount of Diyat under section 302 (b) of the 

PPC., vide his judgment dated 20.11.2004, hence this appeal and a 

suo-moto revision for enhancement of sentence. As they arise out 

of the same case, they are disposed of by this single judgment. 

 

3. It was argued by the learned counsel for the 

appellant that there are serious contradictions in the statements of 

the P.Ws.; that the witnesses mentioned in the FIR have been 

abandoned without any cogent reason; that the P.Ws. who have 

been examined in the Court to corroborate the complainant have 

not been mentioned in the FIR to have witnessed the occurrence; 

that medical evidence being in conflict with ocular account is not 

worthy of reliance, as according to the former, the duration 

between the injury and the death was half an hour while, according 

to the latter, it was instantaneous  and that the identity of the 

assailant cannot be said to have been proved when the occurrence 

admittedly took place after evening prayer. 
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4. As against that, the learned A.A.G. appearing on 

behalf of the State assisted by the learned counsel for the 

complainant argued that where the accused is single, there is no 

motive whatever on the part of the P.Ws. to falsely implicate him 

and the occurrence has taken place in twilight, the question of 

substitution or mistaken  identity will not arise especially when the 

incident was reported with reasonable promptitude. 

 

5. We have gone through the record carefully and 

considered the sub missions of the learned counsel for the parties.  

 

6. The prosecution to prove its case examined as many 

as seven witnesses. P.W.1 deposed about the recovery of 

incriminating material like blood stained earth, blood stained 

clothes of the deceased and a single barrel shotgun from the house 

of the appellant. P.Ws.2,3 and 6 furnished the ocular account. 

P.W.4 witnessed the handing over of the phial containing pellets to 

the Investigating Officer, which was sent by the Doctor. P.W.5 

testified to the correctness of the postmortem report while P.W.7 

give the details regarding the investigation, he conducted in this 

case.  

 

7. While furnishing the ocular account of the incident, 

the P.Ws. narrated the story as mentioned above. They were 

subjected to searching cross-examination by the learned counsel 

for the appellant but their testimony remained unshaken and 

unsheltered, as nothing could be solicited from their mouth tending 

to discredit their testimony. It is no doubt true that P.Ws.2 and 3 

have not been mentioned in the FIR to have witnessed the 

occurrence but it will not help the appellant when their presence at 

the scene of occurrence which is near their house was quite natural. 

They were subjected to searching cross-examination by the learned 

counsel for the appellant but their testimony remained unshaken 

and unsheltered, as nothing could be solicited from their mouth 

tending to discredit their testimonyThe chance of mistaken identity 

or substitution would be absolutely nil when the occurrence took 

place in twilight and there is no interest on the part of any of the 

P.Ws. to rope in the appellant and let the actual culprit go scot free. 
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Minor discrepancies which are apt to occur in the statements of the 

P.Ws. due to difference in power of retention and reproduction 

cannot be taken to justify rejection of their testimony, when there 

was also a gap of almost 3 years between the date of occurrence 

and the date of their examination in the Court. Failure on the part 

of the Prosecution to examine the witnesses mentioned in the FIR 

too will not in any way either benefit the appellant or react to the 

veracity of its version, firstly because it is not bound to examine 

each and every witness mentioned in the FIR and secondly because 

people more often than not do not come forward to depose against 

the accused persons for want of civic sense or to avoid their wrath 

and enmity.   

 

8. When seen in this context, we are of the firm and 

considered view that the charge of murder liable to ‘tazir’ under 

section 302 (b) PPC. has been proved  against the appellant beyond 

any shadow of reasonable doubt.. However, a case of normal 

sentence of death is not made out as suddenness of the occurrence 

consequent upon an altercation between the deceased and the 

appellant is not disputed. But since there is nothing on the record 

to show that the appellant caused the death of the deceased by a 

rash and negligent act or on account of grave and sudden 

provocation caused by the deceased, there was no justification for 

the award of sentence of 10 years with the liability to pay the 

amount of Diyat. Therefore, we while dismissing the appeal of the 

appellant and accepting the sou moto revision, modify it into 

imprisonment for life with a compensation of Rs.50,000/- to be 

paid to the legal heirs of the deceased or in default to undergo six 

months S.I. Benefit of section 382-B Cr. P.C. will remain intact. 

 

9. This appeal and the sou moto revision are thus 

disposed of. 

 

Dated:16.6.2005       J U D G E 

 

      J U D G E 



 

Peshawar High Court 

628 

Mst. Shaheen --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 169/2004   Date of hearing 22.06.2005 

 

 EJAZ AFZAL KHAN J.-   The facts as mentioned in the 

FIR are that on the night of occurrence  Mst. Shaheen, appellant 

herein alongwith her two children and her husband Mukhtiar Gul 

deceased, were asleep in a room of their house. At about 3.30 A.M. 

he woke up to urinate. As soon as he opened the door to go out, he 

was attacked by three unknown persons with daggers. The 

deceased after being injured died on the spot. The incident was 

reported and pursuant thereto a case under section 302/34 PPC. 

was registered, vide FIR No.647 dated 3.10.2000, Police Station 

Akora.  

 

2. During the course of investigation, the table was 

turned on the appellant and she was suspected for having killed the 

deceased. She was arrested and interrogated. After completion of 

investigation, she was forwarded to the Court of the learned 

Additional Sessions Judge-II Nowshera for trial. The learned Judge 

on its conclusion convicted and sentenced her to undergo 

imprisonment for life and to pay Rs.1,00,000/- to the legal heirs of 

the deceased as compensation under section 544-A Cr.P.C. or in 

default to undergo six months S.I.  under section 302 (b)  PPC, and 

to undergo 5 years R.I. under section 201 of the PPC., vide 

judgment dated 26.2.2004, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellant that there is absolutely no evidence on the record to show 

that the deceased was killed by the appellant and that her 

conviction and sentence being bad in law are liable to be set aside. 
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4. As against that, the learned counsel appearing on 

behalf of the State argued that the story narrated by the appellant in 

the first information report is unbelievable altogether; that in the 

circumstances of the case, it is quite reasonable to infer that it was 

she who enacted this tragedy and that she was rightly convicted 

and sentenced by the learned trial Court. 

 

5. We have gone through the record carefully and 

considered the sub missions of the learned counsel for the parties. 

 

6. A perusal of the evidence on the record would 

reveal that the Investigating Agency miserably failed to collect 

even an iota of evidence to prove that the offence was not 

committed in the manner as mentioned in the FIR and that it was 

the appellant who was responsible for the murder of the deceased. 

It also failed to collect any circumstantial evidence of the type as 

could be incompatible with the innocence of the accused. No doubt 

the Prosecution examined many witnesses in the Court but none of 

them stated that he saw the incident and that it was the appellant 

who killed the deceased. Where no evidence is available, who 

killed the deceased, is any body’s guess. Therefore, we are of the 

firm and considered view that the charge against the appellant has 

not been proved beyond any shadow of reasonable doubt. 

 

7. For the reasons discussed above, this appeal is 

allowed, the impugned conviction and sentence are set aside and 

the appellant is acquitted of the charge. She be set free forthwith, if 

not required in any other case. 

 

Dated:22.6.2005       J U D G E 

 

 

      J U D G E
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Mst. Ishrat Begum --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 313/2005       Date of hearing 30.06.2005 

 

EJAZ AFZAL KHAN J.- The facts as spelt out by the 

evidence led by the Prosecution are that on the day of occurrence, 

Imdad Ali, S.I., S.H.O. Police Station Railway Police Cantt: 

alongwith other officials including Iqbal Bano, lady constable 

while being on patrol duty entered in boggy No.13 of Khyber Mail 

Express, searched a lady sitting therein who disclosed her name  as 

Mst. Ishrat Begum, appellant herein, recovered chars weighing 4 

K.Gs. from her possession and reported the mater which 

culminated in the registration of a case against her under section 9 

C.N.S.A., 1997, vide FIR No.130 dated 24.7.2004, Police Station 

Railway Station. When during the course of interrogation she 

disclosed that she was carrying it for Farmanullah another 

appellant, he was also arraigned as an accused.  

 

2. After the arrest of the appellants and completion of 

investigation, they were sent to the Court of the learned Judge 

Special Court for trial who on its conclusion convicted and 

sentenced each of them to 5 years R.I. with a fine of Rs.30,000/- 

each and in default to further undergo 6 months S.I., vide his 

judgment dated 16.4.2005, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellants that though Farmanullah was charged by his co-accused 

in her statement recorded before Police but it being hit by article 

38 of Qanun-e-Shahadat Order, 1984 is not admissible, and as such 

cannot form basis for conviction. While arguing the case for the 

other appellant, the learned counsel in the first instance by 

referring to the minor and insignificant contradictions tried to 
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make out a case for acquittal but when sensed that his this effort 

would not yield any consequence, he straight away asked for 

reduction in sentence. 

 

4. As against that, the learned Deputy Attorney 

General appearing on behalf of the State though defended the 

impugned judgment but could not refer even to a single admissible 

piece of evidence as could connect appellant Farmanullah with the 

crime. While opposing the prayer for reduction in sentence of 

appellant Mst. Ishrat Begum, the learned Deputy Attorney General 

submitted that the learned trial Court has already taken a lenient 

view while awarding sentence, therefore, it does not merit any 

reduction. 

 

5. We have perused the record with the assistance of 

the learned counsel for the parties and evaluated the evidence 

thereon in the light of the submissions made by them at the bar. 

 

6. The record reveals that though Farmanullah, was 

named by his co-accused but the Investigation Agency could not 

collect any admissible evidence as could connect him with the 

crime. Needless to say that statement of an accused made before 

Police being inadmissible is no evidence in view of the provisions 

contained in article 38 of the Order. Therefore, while allowing his 

appeal and acquitting him of the charge, we set aside his 

conviction and sentence recorded by the learned trial Court.  

 

7. The case of appellant Mst. Ishrat Begum when seen 

in the light of the evidence on the record stands on a different 

footing as all the P.Ws. examined in the Court by reiterating the 

story as mentioned above have charged her. Their evidence despite 

lengthy and searching cross-examination remained un-shattered. 

There is no contradiction of a magnitude as could create dent or 

doubt regarding her involvement in the crime. Therefore, we have 

no hesitation to maintain her conviction. However, as she being a 

lady seems to have embarked on the business of carrying narcotics 

at the instance of other persons and there is no previous conviction 

to her discredit, we will reduce  the sentence from five years R.I. to 
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one year and 10 months R.I. while that of fine from Rs.30,000/- to 

Rs.10,000/-. With this modification her appeal is dismissed. 

 

 

Dated:30.6.2005       J U D G E 

 

      J U D G E 
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Nazakat Begum --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 314/2005   Date of hearing 30.06.2005 

 

 EJAZ AFZAL KHAN J.-   The facts as spelt out by the 

evidence led by the Prosecution are that on the day of occurrence, 

Imdad Ali, S.I., S.H.O. Police Station Railway Police Cantt: 

alongwith other officials including Iqbal Bano, lady constable 

while being on patrol duty entered in boggy No.13 of Khyber Mail 

Express, searched a lady sitting therein who disclosed her name  as 

Mst. Nizahat Bibi, appellant herein, recovered chars weighing 5 

K.Gs. from her possession and reported the mater which 

culminated in the registration of a case against her under section 9 

C.N.S.A., 1997, vide FIR No.131 dated 24.7.2004, Police Station 

Railway Station. When during the course of interrogation she 

disclosed that she was carrying it for Farmanullah another 

appellant, he was also arraigned as an accused.  

 

2. After the arrest of the appellants and completion of 

investigation, they were sent to the Court of the learned Judge 

Special Court for trial who on its conclusion convicted and 

sentenced each of them to 5 years R.I. with a fine of Rs.30,000/- 

each and in default to further undergo 6 months S.I., vide his 

judgment dated 16.4.2005, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellants that though Farmanullah was charged by his co-accused 

in her statement recorded before Police but it being hit by article 

38 of Qanun-e-Shahadat Order, 1984 is not admissible, and as such 

cannot form basis for conviction. While arguing the case for the 

other appellant, the learned counsel in the first instance by 

referring to the minor and insignificant contradictions tried to 
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make out a case for acquittal but when sensed that his this effort 

would not yield any consequence, he straight away asked for 

reduction in sentence. 

 

4. As against that, the learned Deputy Attorney 

General appearing on behalf of the State though defended the 

impugned judgment but could not refer even to a single admissible 

piece of evidence as could connect appellant Farmanullah with the 

crime. While opposing the prayer for reduction in sentence of 

appellant Mst. Nizahat Bibi, the learned Deputy Attorney General 

submitted that the learned trial Court has already taken a lenient 

view while awarding sentence, therefore, it does not merit any 

reduction. 

 

5. We have perused the record with the assistance of 

the learned counsel for the parties and evaluated the evidence 

thereon in the light of the submissions made by them at the bar. 

 

6. The record reveals that though Farmanullah, was 

named by his co-accused but the Investigation Agency could not 

collect any admissible evidence as could connect him with the 

crime. Needless to say that statement of an accused made before 

Police being inadmissible is no evidence in view of the provisions 

contained in article 38 of the Order. Therefore, while allowing his 

appeal and acquitting him of the charge, we set aside his 

conviction and sentence recorded by the learned trial Court.  

 

7. The case of appellant Mst. Nizahat Bibi when seen 

in the light of the evidence on the record stands on a different 

footing as all the P.Ws. examined in the Court by reiterating the 

story as mentioned above have charged her. Their evidence despite 

lengthy and searching cross-examination remained un-shattered. 

There is no contradiction of a magnitude as could create dent or 

doubt regarding her involvement in the crime. Therefore, we have 

no hesitation to maintain her conviction. However, as she being an 

old lady seems to have embarked on the business of carrying 

narcotics at the instance of other persons and there is no previous 

conviction to her discredit, we will reduce  the sentence of 5 years 
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R.I. to 2 years R.I. while that of fine from Rs.30,000/- to 

Rs.10,000/-. With this modification her appeal is dismissed. 

 

 

Dated:30.6.2005       J U D G E 

 

       J U D G E 
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Fayyaz Begum --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 315/2005   Date of hearing 30.06.2005 

 

EJAZ AFZAL KHAN J.- The facts as spelt out by the 

evidence led by the Prosecution are that on the day of occurrence, 

Imdad Ali, S.I., S.H.O. Police Station Railway Police Cantt: 

alongwith other officials including Iqbal Bano, lady constable 

while being on patrol duty entered in boggy No.13 of Khyber Mail 

Express, searched a lady sitting therein who disclosed her name  as 

Mst. Fayaz  Begum, appellant herein, recovered chars weighing 5 

K.Gs. from her possession and reported the mater which 

culminated in the registration of a case against her under section 9 

C.N.S.A., 1997, vide FIR No.129 dated 24.7.2004, Police Station 

Railway Station. When during the course of interrogation she 

disclosed that she was carrying it for Farmanullah another 

appellant, he was also arraigned as an accused.  

 

2. After the arrest of the appellants and completion of 

investigation, they were sent to the Court of the learned Judge 

Special Court for trial who on its conclusion convicted and 

sentenced each of them to 5 years R.I. with a fine of Rs.30,000/- 

each and in default to further undergo 6 months S.I., vide his 

judgment dated 16.4.2005, hence this appeal. 

 

3. It was argued by the learned counsel for the 

appellants that though Farmanullah was charged by his co-accused 

in her statement recorded before Police but it being hit by article 

38 of Qanun-e-Shahadat Order, 1984 is not admissible, and as such 

cannot form basis for conviction. While arguing the case for the 

other appellant, the learned counsel in the first instance by 

referring to the minor and insignificant contradictions tried to 

make out a case for acquittal but when sensed that his this effort 
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would not yield any consequence, he straight away asked for 

reduction in sentence. 

 

4. As against that, the learned Deputy Attorney 

General appearing on behalf of the State though defended the 

impugned judgment but could not refer even to a single admissible 

piece of evidence as could connect appellant Farmanullah with the 

crime. While opposing the prayer for reduction in sentence of 

appellant Mst. Fayaz Begum, the learned Deputy Attorney General 

submitted that the learned trial Court has already taken a lenient 

view while awarding sentence, therefore, it does not merit any 

reduction. 

 

5. We have perused the record with the assistance of 

the learned counsel for the parties and evaluated the evidence 

thereon in the light of the submissions made by them at the bar. 

 

6. The record reveals that though Farmanullah, was 

named by his co-accused but the Investigation Agency could not 

collect any admissible evidence as could connect him with the 

crime. Needless to say that statement of an accused made before 

Police being inadmissible is no evidence in view of the provisions 

contained in article 38 of the Order. Therefore, while allowing his 

appeal and acquitting him of the charge, we set aside his 

conviction and sentence recorded by the learned trial Court.  

 

7. The case of appellant Mst. Fayaz Begum when seen 

in the light of the evidence on the record stands on a different 

footing as all the P.Ws. examined in the Court by reiterating the 

story as mentioned above have charged her. Their evidence despite 

lengthy and searching cross-examination remained un-shattered. 

There is no contradiction of a magnitude as could create dent or 

doubt regarding her involvement in the crime.  Therefore, we have 

no hesitation to maintain her conviction. However, as she being a 

lady seems to have embarked on the business of carrying narcotics 

at the instance of other persons and there is no previous conviction 

to her discredit, we will reduce  the sentence from five years R.I. to 
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two years R.I. while that of fine from Rs.30,000/- to Rs.10,000/-. 

With this modification her appeal is dismissed. 

 

 

Dated:30.6.2005       J U D G E 

 

          J U D G E
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Abdullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr. A. No. 378/2005   Date of hearing 12.08.2005 

 

EJAZ AFZAL KHAN J.- Abdullah Jan, appellant herein,  

has questioned the judgment dated 21.4.2005 of the learned 

Judicial Magistrate-III Nowshera, whereby he acquitted accused 

respondents Nos.2 to 5 in a case registered against them under 

sections 337 A (ii)/337 F (v)/34 PPC., vide FIR No.835 dated 

9.12.2001, Police Station Pubbi. 

 

2. It was argued by the learned counsel for the 

appellant that when it is evident from the record that the accused 

respondents shared common intention and participated in the 

commission of the crime, it is absolutely immaterial that it is not 

specified in the FIR or subsequently in the evidence recorded in 

the Court as to whose blow resulted in injury to and fracture of the 

3
rd

 metacarpal bone of the left hand of the complainant. He next 

submitted that when evidence of the P.Ws. recorded in the Court is 

consistent and inspires confidence, it cannot be discarded firstly 

because their names are not mentioned in the FIR and secondly 

because they are related to the complainant.  

 

3. I have gone through the available record carefully 

and considered the submissions of the learned counsel for the 

appellant. 

 

4. There is no doubt that injury on the person of the 

complainant resulting in fracture of the 3
rd

 metacarpal bone of his 

left hand has been proved but who out of the four caused it is any 

body’s guess. Though the complainant is positive in his assertion 

that all the four respondents beat him with kicks and fists but when 
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it cannot be disputed that it could be a doing of one man, all of 

them cannot be held responsible for that. The moreso when it is 

unbelievable that all the four gave blow on the same part of the 

body. 

 

5. It is true that besides complainant two others P.Ws. 

have also reiterated the same story but it too being marred by the 

same infirmity cannot improve the prosecution version as none of 

them has specified as to whose blow resulted in injury. Absence of 

their names from the FIR as P.Ws. witnessing the occurrence is yet 

another reason for not believing their testimony which is otherwise 

vague and doubtful.  

 

6. When viewed in this background, I do not think, the 

finding of acquittal is in any way artificial, illogical, arbitrary or 

perverse. 

 

7. For the reasons discussed above, this appeal being 

without substance is dismissed in limine. 

 

 

Dated:12.8.2005      J U D G E
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Hanifullah --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 439/2005   Date of hearing 05.09.2005 

 

EJAZ AFZAL KHAN J.-  Hanifullah, appellant herein, 

was tried by the learned Judge Special Court in a case registered 

against him under section 9 CNSA, vide FIR No.66 dated 

23.4.2004, Police Station  Batkhela, for having been found in 

possession of 210 grams of chars. He was convicted and sentenced 

to 2 years R.I. with a fine of Rs.5000/- or in default to undergo 6 

months S.I., vide judgment dated 9.6.2005 of the learned Judge 

Special Court, hence this appeal. 

 

2. The only argument advanced by the learned counsel 

for the appellant was that when it was not mentioned altogether 

either in the FIR or in the recovery memo as to what type of seal 

was stamped on the parcel containing samples, no reliance much 

less implicit can be placed on the report of the F.S.L., particularly 

when there is also a delay of 17 days in sending the parcel to the 

Laboratory. 

 

3. As against that, the learned A.A.G. appearing on 

behalf of the State, argued that where all the witnesses are 

consistent in their narration as to the recovery of the incriminating 

substance from the possession of the appellant, benefit of such 

technicality cannot be conceded in his favour. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. A perusal of the FIR and the recovery memo would 

reveal that the Investigating Officer while recovering the 

incriminating substance from the possession of the appellant did 
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not mention altogether in either of them as to what type of seal was 

stamped on the parcel containing samples. As its mention alone 

could establish the nexus between the parcel retained by the 

Investigating Officer and those sent to the F.S.L., its omission will 

have very damaging rather devastating bearing on the fate of this 

case. This omission cannot be made up simply because the P.Ws. 

are consistent in their depositions. Benefit of such omission in the 

circumstances of the case has to be conceded in favour of the 

appellant. It is thus in this context, that delay in the despatch of the 

parcel to the Laboratory will also assume significance. Therefore, 

we are afraid, the charge against the appellant cannot be said to 

have been proved beyond any shadow of reasonable doubt. 

Needless to say that even a single doubt if found reasonable is 

sufficient to warrant acquittal of the accused. 

 

6. For the reasons discussed above, this appeal is 

allowed, the impugned conviction and sentence recorded by the 

learned trial Court are set aside and the appellant is acquitted of the 

charge. He be set free forthwith, if not required in any other case. 

 

 

Dated:5.9.2005       J U D G E 

 

          J U D G E
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Mohabbat Khan --- Appellant/Petitioner (s) 
 

Versus 

The State --- Respondent (s) 
 

JUDGMENT 

Cr. A. No. 109/2005   Date of hearing 16.09.2005 

 

EJAZ AFZAL KHAN J.-  The facts as spelt out by the 

FIR and the evidence on the record are that  on the day of 

occurrence Mehboob Ali, H.C. and Rafiullah, Madad Moharrir, 

P.W. were crossing the road that in the meantime a motorcycle  

driven by the appellant  hit the former and fatally injured him. He 

was taken to the Hospital, where he breathed his last. On report of 

the incident a case under sections 279, 322 PPC. read with section 

3 of the Motorcycle Vehicle Ordinance was registered against him, 

vide FIR No.428 dated 13.9.2003, Police Station Rahim Abad, 

District Swat. 

 

2. After completion of the investigation and arrest of 

the appellant, he was sent to the Court of the learned Izafi Zila 

Qazi-II Swat for trial who on its conclusion sentenced him to 

undergo 5 years R.I. and to pay ‘diyat’ to the legal heirs of the 

deceased or to remain in Jail till then under section 320 PPC., 6 

months R.I. with a fine of Rs.2000/- or in default to undergo 2 

months S.I. under section 279 PPC. and 6 months R.I. with a fine 

of Rs.2000/- or in default to undergo 2 months S.I. under section 3 

of the Motor Vehicle Ordinance, vide his judgment dated 

12.2.2005, hence this appeal. 

 

3. The main argument of the learned counsel for the 

appellant was that there is absolutely nothing in the evidence on 

the record that the appellant was driving the motorcycle at the time 

of accident and that he was rash and negligent in driving. He next 

contended that where the P.W. admitted that the deceased was hit 

when he was in the middle of the road, the question of rash and 

negligent driving will hardly arise. The learned counsel next 
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submitted that though a confessional statement is attributed to the 

appellant but the fact is that it was neither made voluntarily nor 

recorded in accordance with the requirements of law. 

 

4. As against that, the learned A.A.G. appearing on 

behalf of the State assisted by the learned counsel for the 

complainant, argued that where evidence on the record fully 

corroborated by the confessional statement of the appellant, shows 

that the death of the deceased occurred due to the rash and 

negligent act of the appellant, the charge against him, stood proved 

to the hilt, therefore, his conviction and sentence being based on 

proper appraisal of evidence merits no interference. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. Though it has been mentioned in the FIR that it was 

the appellant who was driving the motorcycle at the time, when it 

hit the deceased but there is absolutely nothing in the evidence of 

P.W. Rafiullah furnishing ocular account of the occurrence, to 

show that it was the appellant who was driving the motorcycle and 

that he was rash and negligent in its driving, when it hit the 

deceased. Where these two elements are conspicuous by their 

absence from the evidence on the record, I have no doubt in my 

mind that the ocular evidence has proved absolutely nothing 

against the appellant.  

 

7. The next piece of evidence is the confessional 

statement of the appellant. Before it is taken into account, it is to 

be seen whether it was voluntarily made and legally recorded. My 

answer to this question is an emphatic no, firstly because only 15 

minutes time for reflection was given to the appellant before 

recording his confessional statement which is not sufficient by any 

attribute, as according to the recognized practice, it should not be 

less than half an hour; secondly because no certificate as required 

by the provisions of sections 164 and 364 of the Cr. P.C. has been 

appended with the confessional statement and thirdly because it 

appears to be a result of inducement, threat and coercion brought to 
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be born on him by the local Police who were over excited to create 

some proof to connect him with the crime as the evidence 

otherwise collected by them was woefully deficient. Needless  to 

say that a stereo typed rubber stamp affixed on English and 

vernacular record of statement, cannot be treated as a certificate 

under the hand of a Magistrate recording such confession. 

 

8. Though the entries in the site plan showing that the 

deceased was hit at point No.1-an un-metalled side of the road but 

such entries would be of no consequence when according to the 

testimony of P.W. 6, the complainant and the deceased were in the 

middle of the road, when hit by the motorcycle. 

 

9. When seen in this background, I do not think that 

the case against the appellant has been proved beyond any shadow 

of reasonable doubt. I, therefore, allow this appeal, set aside the 

impugned conviction and sentences recorded by the learned trial 

Court and acquit him of the charge. He be set free forthwith, if not 

required in any other case. 

 

 

Dated:16.9.2005       J U D G E
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JAVED and 2 others---Appellants 

Versus 

THE STATE and another---Respondents 

JUDGMENT 

Cr.A No. 87/2007             Decided on 2.06.2009 

(2009 M L D 1049 Peshawar) 

Penal Code (XLV of 1860)--- 

Ejaz Afzal Khan and Dost Mohammad Khan, JJ ----

Ss.302(b)/201/34---Criminal Procedure Code (V of 1998), 

S.164--Appreciation of evidence---Charge against accused 

persons sprouted from prosecution witness who was an accused 

in the case, but was made an approver under the order of the 

Trial Court---Statement of said witness as an approver was 

recorded under S.164, Cr.P.C.---Witness was blowing hot and 

cold in the same breath and shifting his stand from time to time, his 

testimony could not be relied upon in a charge of murder---

Testimony of said witness became all the more incredible, when 

the disclosure made by him after becoming an approver, could not 

be said to be honest and truthful by any attribute---Even his status 

as an accomplice had become doubtful, when his statement 

recorded by the Magistrate appeared to be exculpatory on all 

accounts---Rule of prudence, which had crystallized into the rule 

of law required corroboration of testimony of the accomplice---

Court of law before proceeding to record conviction on such 

testimony was required to see whether it was dependable in its own 

rights and then corroborated by independent, impartial and 

unimpeachable sources---When such testimony was neither 

dependable, in its own rights, nor corroborated by independent, 

impartial and unimpeachable sources, it could not be relied upon---

Evidence of motive also appeared to be an afterthought and 

fabricated, as it came to light after almost two months---When 

each piece of evidence on its careful evaluation appeared to be 
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tarred and tainted, it would not be prudent to maintain the 

conviction of accused on such state of evidence---One tainted 

piece of evidence, could not corroborate another tainted piece of 

evidence---Prosecution had failed to prove the charges against 

accused beyond any shadow of reasonable doubt---Conviction and 

sentences recorded by the Trial Court against accused, were set 

aside and accused were acquitted of the charges and were set free.   

 Ishtiaq Ibrahim and Altaf Khan Awan for Appellants. 

 F.M. Sabir and Asad Ullah Khan Chamkani for the Complainant. 

 Date of hearing: 2nd June, 2009.  

 

JUDGMENT 

  

EJAZ AFZAL KHAN, J.---Asif Ali, deceased in this case, 

according to the F.I.R., went to attend a meeting of Salim Saifullah 

being held in the `Hujra' of Toor Khan at a place known `Hisar 

Baba'. When he did not come back throughout the night, it became 

a source of concern for his father Naik Muhammad, complainant, 

in the case. When on the following day, he came to know that a 

dead-body is lying in the fields of the area known `Kamala', he 

proceeded thereto. When after reaching the desired place, he found 

the dead-body of his own son, he reported the matter against 

unknown culprits. This was followed by the registration of a case 

under sections 302/201/34, vide F.I.R. No. 28, dated 12-12-2004 in 

Police Station Qalangi, District Malakand. After almost two 

months, when he got an inkling that his deceased son was done to 

death by Javed, Nawaz Khan, Masood, appellants herein and Sial 

who later turned an approver in this case, he charged them in his 

supplementary statement recorded on' 9-2-2005. Motive for the 

occurrence was that a few days before the occurrence, Javed, 

appellant, went to the house of Mst. Subhania, a fiancee of his 

brother Nawaz and threatened her by saying that he would kill her 

and the deceased because of their illicit relations inter se. 
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2. After the arrest of the appellants and completion of 

investigation, they were forwarded to the Court of the learned 

Sessions Judge for trial who on its conclusion convicted and 

sentenced them to undergo imprisonment for life with a fine of 

Rs.1,00,000 each or in default to undergo six months' S.I. under 

section 302(b), P.P.C. and to undergo three years' R.I. with a fine 

of Rs.3000 each or in default to undergo three months' S.I. under 

section 201, P.P.C., with the benefit of section 382-B, Cr.P.C., vide 

his judgment, dated 16-1-2007, hence this Criminal Appeal and 

Criminal Revision for enhancement of sentence, which are 

disposed of by this single judgment. 

  

3. Learned counsel appearing on behalf of the appellants contended 

that the only evidence which connects the appellants with the 

crime is that of Sial who was primarily an accused and then made 

an approver on being tendered pardon by the learned Sessions 

Judge, but since he has been shifting his stands from time to time, 

his testimony is not worthy of reliance. Even if, he is assumed to 

be an accomplice, the learned counsel added, his testimony cannot 

form basis of conviction unless it is corroborated by independent 

facts and circumstances of the case. The learned counsel next 

contended that the evidence of last seen and motive has no 

probative worth and cannot thus be used as corroborative of the 

charge, when it saw the light of the day almost two months after 

the occurrence. The learned counsel by concluding his arguments 

submitted that where the statement of the accomplice is 

exculpatory in nature, his testimony cannot be relied upon in case 

involving capital charges. 

  

4. As against that, the learned counsel appearing on behalf of the 

State assisted by the learned counsel for the complainant 

contended that once it is believed that the disclosure made by the 
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approver is honest and truthful, ii can be relied upon. When the 

statement of approver, the learned counsel added, is supported by 

other corroborative evidence of last seen and motive, the charge 

against the appellants has been proved to the hilt, therefore, the 

convictions and sentences recorded by the learned Sessions Judge 

are not open to any interference. 

  

5. We have gone through the record carefully and considered the 

submissions of the learned counsel for the parties. 

  

6. A perusal of the record would reveal that the charge against the 

appellants sprouts from P.W. Sial who was an accused in the case 

and then made an approver under the order of the learned trial 

Court. In his Police statement recorded on 14-1-2005, he professed 

innocence but in the one recorded on 19-2-2005, he implicated the 

appellants but exculpated himself and then on the following day, 

led to the recovery of 3 daggers. He then went to slumber and 

remained calm. Then he moved an application before the learned 

Sessions Judge for being made an approver and tender of pardon, 

which somehow or the other was granted by him, vide his order, 

dated 6-8-2005. His statement as an approver was recorded under 

section 164, Cr.P.C. on 12-10-2005. "He stated that in the evening 

of the preceding night of occurrence, Nawaz, appellant came to 

him and took him to his house for spending the night, where Javed 

and Masood, the other two appellants were already present in the 

company of the deceased. Javed served the deceased with a cup of 

tea and then called Nawaz to the room and then took the deceased 

to the bathroom. He then was called in the bathroom. When he 

reached there, he saw the deceased lying dead. He was asked to 

give blows to the deceased but he refused. But when threatened, he 

dealt two blows to the deceased. Thereafter, according to the said 

statement, the appellants Masood and Javed took out the dead-

body from the house for its disposal whereas he left the house to 

conceal the daggers somewhere, which he concealed under a "big 
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bolder". When he was examined as a P.W. in the Court, he stated 

in his examination-in-chief that he and the appellants gave blows 

to the deceased. When confronted with his previous Police 

statement, he made a somersault to deny whatever he stated 

therein. When confronted with his previous Magisterial statement, 

he admitted that when he reached the room, the deceased was 

already dead. Now a question arises that when a P.W is blowing 

hot and cold in the same breath and shifting his stands from time to 

time, can his testimony be relied upon in a charge of murder? Our 

answer to the question would be an emphatic no, because a witness 

saying one thing in the morning, another in the afternoon and yet 

another in the evening, cannot be given any credence. His 

testimony becomes all the more incredible, when the disclosure 

made by him after becoming an approver cannot be said to be 

honest and truthful by any attribute. Even his status as an 

accomplice becomes doubtful, when his statement recorded by the 

Magistrate appears to be exculpatory on all accounts. Quite apart 

from the fact that the very manner, of tendering pardon to him and 

making him an approver appears to be dubious and dismaying on 

the face of it, his testimony as an accomplice is blessed, nay, 

cursed with the presumption of being unworthy of credit under 

Article 129(b) of Qanun-e-Shahadat Order, 1984. Yes, conviction 

on the testimony of an accomplice or approver in view of the 

provision contained in Article 16 of the Order is not illegal merely 

because it proceeds upon the uncorroborated testimony of an 

accomplice but the rule of prurience, which has crystallized into 

the rule of law requires corroboration. The Court of law before 

proceeding to record conviction on such testimony is required to 

see whether it is dependable in its own rights and then 

corroborated by independent, impartial and unimpeachable 

sources. When it is neither dependable in its own rights, nor 

corroborated by independent, impartial and unimpeachable 

sources, as in this case, it cannot be relied upon. 

  

7. Next comes the question of corroboration. Once we hold that the 

disclosure made by the approver so called is neither honest nor 
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truthful, it would be rather naive to look around for corroboration. 

All the same, we would like to see how far it stands corroborated. 

According to the statement of Mst. Kamoda, the deceased was 

taken along by Masood to his house in the evening preceding the 

night of occurrence in her presence and of her husband Naik 

Muhammad. But strangely enough they remained unmoved for 

almost two months to disclose this fact notwithstanding the next 

important event in the sequence was the death of their son. Their 

silence for almost two months would militate against the veracity 

and genuineness of this piece of evidence. It thus appears to be a 

subsequent thought and fabrication. The evidence of motive also 

appears to be an afterthought and fabrication, when it, too, came to 

light after almost two months. When each piece of evidence on its 

careful evaluation appears to be tarred and tainted, it would not be 

prudent to maintain the conviction of the appellants on this stage of 

evidence. Needless to stress that one tainted piece of evidence 

cannot corroborate another tainted piece of evidence. The sum total 

of the above discussion is that the Prosecution failed to prove the 

charges against the appellants beyond any shadow of reasonable 

doubt. 

  

8. For the reasons discussed above, this Criminal Appeal is 

allowed and the convictions and sentences recorded by the learned 

trial Court are set aside and acquit the appellants of the charges. 

They be set free forthwith, if not required in any other case. 

  

H.B.T./129/P                                                                                       

Appeal allowed. 
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Arshid Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A No. 268/2009          Date of hearing 14.09.2009 

 

EJAZ AFZAL KHAN, J.-  A box containing Seven 

kilograms of “Charas” was recovered from beneath a seat of a bus. 

Appellant was, some how or the other, linked therewith. A case 

under Section 9(C) of the Control of Narcotics Substances Act, 

1997 was registered against him vide FIR No.186 dated 

30.03.2009 in Police Station Jungle Khel, District Kohat. 

Appellant, on completion of the investigation, was forwarded to 

the Judge, Special Court for trial, who on its completion, sentenced 

him to five years rigorous imprisonment with a fine of Rs.50,000/- 

or in default thereof, to further undergo Six months simple 

imprisonment. Hence, this appeal.  

 

2. Learned counsel appearing on behalf of the 

appellant, contended that when the incriminating substance was 

recovered from beneath a seat occupied by the appellant and 

another, in absence of any direct or clear cut evidence, the former 

could not be linked with that; that is a case of grave doubt and that 

the learned Trial Court by failing to concede this doubt in favour of 

the appellant, acted against all the recognized cannons of criminal 

jurisprudence. 

  

3. As against that, Mr. Gul Daraz Khan, Advocate 

appearing on behalf of the State argued that he racked his head to 

find some direct or clear cut evidence as could link the appellant 

with the crime but he could not find any.  
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4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.  

 

5. The record reveals that a box containing 

incriminating substance was recovered from the seat, occupied by 

two persons. Though, the police had investigated the case, 

interrogated the appellant and retained him in police custody but 

could not lay hand on any piece of evidence as could link him with 

the box. When, so we do not think that the case can be said to have 

been proved against the appellant beyond any shadow of doubt. 

Needless to say that even a single doubt if found reasonable is 

sufficient to warrant the acquittal of the accused.  

 

6. For the reasons discussed above, this appeal is 

allowed. The conviction and sentences recorded by the learned 

Trial Court are set aside and the appellant is acquitted of the 

charges levelled against him. He be set free forthwith, if not 

required in any other case.      

 

Announced.  

14. 09. 2009      J U D G E 

 

         J U D G E
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Bashir ud Din --- Appellant/Petitioner (s) 

 

Versus 

Adnan --- Respondent (s) 

 

JUDGMENT 

Cr.A No. 110/2009          Date of hearing 15.09.2009 
 

EJAZ AFZAL KHAN, J.-  Sheryar was done to death on 

Fakher-e-Alam road, across Green Marriage Hall, Peshawar Cantt:. 

Appellant Bashirud Din, father of the deceased, reported the 

incident by charging an unknown person armed with pistol for 

committing the crime. A case under Sections 302 / 34, PPC was 

registered vide FIR No.652 dated 29.11.2007 in Police Station 

West Cantt:, District, Peshawar. Adnan, accused-respondent was 

suspected to have committed this crime. Since the complainant 

reporting the incident mentioned in the report that he could identify 

the assailant, if and when, he comes across him, accused-

respondent arrested in the case was paraded for identification in the 

identification parade held under the supervision of the Magistrate. 

On being identified, the suspicion changed into certainty, at least 

for the purpose of investigation. When it was completed, the 

accused-respondent was sent to the Court of the learned Additional 

Sessions Judge for trial, who, on its conclusion, acquitted him. 

Hence, this appeal.  
 

2. The learned counsel appearing on behalf of the 

appellant contended that though accused-respondent has not been 

named in the FIR but he was seen by the appellant, when the 

former fired at the deceased. The learned counsel next contended 

that when the accused-respondent was identified by the appellant 

in the identification parade, there remained no doubt about his 

involvement in the crime. The learned counsel by referring to the 

evidence on the record submitted that the charge against the 

accused-respondent stands proved to the hilt, therefore, there was 

absolutely no justification for acquitting him and that the finding of 

acquittal being based on artificial, illogical and arbitrary cannot be 

sustained.  
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3. We have gone through the available record and 

considered the submissions made by the learned counsel for the 

appellant.  
 

4. Though the appellant consistently concealed the fact 

of having known the accused-respondent before the occurrence but 

it is writ large on the record, that he was known to him before the 

occurrence. It has also come on the record that the accused-

respondent was so intimate with the family of the appellant that the 

former went to the extent of demanding the hand of one of the 

daughters of the latter. Mir Hassan Khan, SI (PW-10), who 

investigated the case also confirmed, friendly terms between the 

accused-respondent and family of the appellant, in his cross-

examination. When the accused-respondent was known to the 

appellant and was seen by him when he fired at the deceased, it is 

not understandable why was he not charged by name. The 

inference, therefore, would be unavoidable that the appellant had 

not witnessed the occurrence. Other evidence on the record also 

shows that the appellant came at the scene of occurrence after a 

span of 15 / 20 minutes. Granted that the accused-respondent was 

identified in the identification parade held under the supervision of 

the Magistrate, but it would be of little value when no description 

as to the features, physique or stature of the assailant was given in 

the FIR. How the respondent turned out to be a suspect in the case 

is also a question, which does not find any satisfactory answer. 

Mere recovery of vehicle from the house of a relative of the 

accused-respondent cannot connect him with the crime. When seen 

in this back drop, we do not think the finding of acquittal can be 

said to have been based on artificial, illogical or arbitrary reasons.  
 

5. For the reasons discussed above, this appeal being 

without merit is dismissed in limine.  
 

Announced.       J U D G E 

15. 09. 2009       

 

J U D G E  
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Shaukat Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A No. 662/2007          Date of hearing 16.09.2009 

 

EJAZ AFZAL KHAN, J.-  A truck bearing No.C-2646-

D.I.K, driven by Shaukat Ali and conducted by Waseem Abbas, 

appellants herein, coming from the direction of Peshawar, reached 

Kund-Custom Check post. When its search led to the recovery of 

253 Kilograms of “Charas”, 04 Kilograms of “Charas Garda” and 

08 Kilograms of “Opium”, a case under Sections 6 / 7 / 8 / 9 of the 

Control of Narcotics Substances Act, 1997 was registered against 

the appellants vide FIR No.45 dated 03.07.2004 in Police Station I 

& P Brach, Peshawar. After the arrest of the appellants and 

completion of investigation, they were sent to the Court of learned 

Special Judge, Nowshera for trial, who, on its conclusion, 

sentenced them to suffer imprisonment for life with the fine of 

Rs.50,000/- each or in default thereof, to further undergo six 

months simple imprisonment with the benefit of Section 382-B, 

Cr.PC vide judgment dated 22.01.2007. Hence, this appeal.  

 

2. The learned counsel appearing on behalf of the 

appellants in the first instance by referring to a few minor 

discrepancies in the evidence tried to canvass at the bar for outright 

acquittal of the appellants but when she sensed that these 

discrepancies being too minor cannot enable to achieve the desired 

objective, she straightaway asked for reduction in sentence by 

submitting that samples were not taken from all the packets and 

that there quantity being meager cannot prove that the entire 

substances thus recovered was in fact narcotics. The learned 

counsel in support of her contentions placed reliance on the case of 

Amanat Ali & others vs. State, 2008 SCMR 991 and the case of 
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Haider Ali Shah & others vs. State rendered in Criminal Appeal 

No.251 of 2006 decided on 13.07.2006.  

 

3. As against that, the learned counsel appearing on 

behalf of the State argued that all the witnesses, examined by the 

prosecution, have consistently charged the appellants, that there 

being no discrepancy in their evidence, charge against the 

appellants stands proved beyond any shadow of doubt and that the 

finding of the learned Trial Court being based on proper appraisal 

of evidence merits no interference, either in conviction or in the 

quantum of sentence.  

 

4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.    

 

5. The prosecution to prove its case examined as many 

as five witnesses. Each of them gave a vivid account of the 

occurrence in the Court. There is no discrepancy in the statements 

of any of the witnesses as could create doubt in the prosecution 

version notwithstanding all of them were subjected to a searching 

cross-examination. There is also nothing on the record as could 

even remotely suggest that they charged the appellants on account 

of any animus or ill-will. Plantation of such a huge quantity also 

appears to be unbelievable in the absence of any motive. We have 

no doubt as to the guilt of the appellants, therefore, we hold that 

they were rightly convicted by the learned Trial Court. However, 

the argument addressed in the alternative is not without force 

because samples were not taken from each packet. How many 

slabs were found in each packet would be any body’s guess. 

Though quantity of the substances recovered in the case went to 

265 Kilograms in all but the number of samples sent to the 

chemical examiner is not more than three. Whether in this back 

drop, the entire substances recovered from the secret cavities of the 

truck could be held to be narcotics? Our answer to this question 

would be in negative. However, if we reckon about the quantum of 

the substances from the number of the samples sent to the chemical 

examiner, we do not think, it would exceed 10 Kilograms. The 
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sentence of imprisonment for life for such quantum of narcotics 

being too harsh, would call for its reduction. The sentence of 10 

years R.I. in the peculiar circumstances would be sufficient to meet 

the end of justice. The cases of “Amanat Ali & others vs. State” 

and “Haider Ali Shah & others vs. State” (Supra) may well be 

referred in this behalf.  

 

6. For the reasons discussed above, we while 

maintaining the conviction of the appellants reduce their sentence 

from imprisonment for life to 10 years R.I each while the sentence 

of fine is left intact. Benefit of Section 382-B, Cr.PC is also left 

intact. With the modifications detailed above, this appeal stands 

disposed of.  

 

Announced.  

16. 09. 2009      J U D G E 

 

        J U D G E



 

Peshawar High Court 

659 

Mst. Makhela --- Appellant/Petitioner (s) 

 

Versus 

Sher Akbar --- Respondent (s) 

 

JUDGMENT 

Cr.A. No. 460/2007       Date of hearing 10.11.2009 

 

EJAZ AFZAL KHAN, CJ.- By this single judgment, we 

propose to decide Criminal Appeals Nos.460/2007 and 215/2008, 

as they arise out of the same FIR, notwithstanding, judgment 

recording acquittal in the former was passed by the learned 

Additional Sessions Judge-IV, Mardan on 23.05.2007 and the 

judgment recording acquittal in the latter was passed by the learned 

Additional Sessions Judge-II, Mardan on 29.04.2008.  

 

2. According to the FIR, Noor Muhammad (now dead) 

was fired at by accused-respondents when he was in the house of 

his brother Fayaz. On report of the incident a case under Sections 

302 / 449 / 148 / 149, PPC was registered against the accused-

respondents vide FIR No.729 dated 25.12.2002 in Police Station 

Shahbaz Garh, district Mardan.  

 

3. The learned counsel appearing on behalf of the 

appellant contended that where as many as ten entry wounds have 

been found on the dead body of the deceased and as many as 

twenty-eight empties have been recovered from the spot, it cannot 

be doubted, even for a while that it were the respondents, who are 

responsible for enacting this tragedy. The learned counsel next 

contended that when evidence of the witnesses furnishing ocular 

account besides being consistent and confidence inspiring is in 

conformity with the medical evidence, the judgments recording 

acquittal being based on illogical, artificial and arbitrary reasons 

cannot be sustained.  

 

4. The learned counsel appearing on behalf of the 

State supported the appeal of the appellant. 
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5. As against that, the learned counsel appearing on 

behalf of the accused-respondents contended that where the charge 

appears to have been exaggerated and there are serious 

contradictions in the statements of the witnesses, charge against the 

respondents cannot be said to have been proved beyond any 

shadow of doubt and that the finding of acquittal being free from 

infirmity is not open any interference of this Court.  

 

6. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.  

 

7. The record reveals that both the witnesses, who 

furnished the ocular account, have contradicted each other on 

material particulars. PW-8 stated that deceased Noor Muhammad 

used to reside in a separate house and came in the house of Fayaz 

at 7.00 a.m. on the day of occurrence, while PW-9 stated that 

deceased used to reside in the house of Fayaz and spent the night 

preceding the occurrence in the said house. According to PW-8, 

the deceased went to wash his hand before the occurrence while 

according to PW-9, he went to take ablution. Why Muzammil 

Shah, who happened to be the real maternal uncle of the 

complainant and the deceased, never came forth to report the 

incident or depose about it, inspite of the fact, that he was 

admittedly present at the scene of occurrence is a question which 

has not been answered by any of the PWs. Ten entry wounds were 

found on the dead body of the deceased as per the postmortem 

report but this itself cannot prove that these were caused by the 

respondents. Such number of injuries and even much greater than 

that could be caused by a single man with an assault rifle like 

Kalashnikov. The number of assailants in this context appears to 

be exaggerated as all the male members of two families have been 

roped in. Empties recovered from the spot could have resolved the 

enigma but strangely enough, they were not sent to the expert to 

ascertain whether they were fired from one or more than one 

weapon. Mst. Dil Ala was also admittedly present at the scene of 

occurrence but why her evidence was withheld is yet another 
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mystery, which remained unveiled. In this background, we do not 

think the judgments recording acquittal can be held to have been 

passed on whimsical reason, so as to justify interference therewith 

in these appeals. Needless to say that even a single doubt if found 

reasonable is sufficient to warrant the acquittal of the accused.   

 

8. For the reasons discussed above, both these appeal 

being without merit and substance are dismissed.     

 

Announced. 

10.11.2009         CHIEF JUSTICE 

 

      J U D G E 
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Zahir --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 482/2009         Date of hearing 10.11.2009 

(2010 MLD Peshawar 1403) 

 

EJAZ AFZAL KHAN , C.J.-   Appellant was found in 

possession of One Kg. of chars. A case under Section 9 CNSA was 

registered against him, vide FIR No.380, dated 28-6-2007 in Police 

Station Khan Raziq Shaheed, Peshawar. 

 

2. After his arrest and completion of investigation, he 

was sent to the court of learned Judge Special Court for trial who 

on its conclusion, sentenced him to undergo 3 months R.I., with a 

fine of Rs.2000/- or in default to undergo 10 days S.I., vide 

judgment dated 8-10-2009. Hence, this appeal. 

 

3. Learned counsel appearing on behalf of the 

appellant, by referring to the minor discrepancies, tried to make out 

a case for acquittal but when sensed that the magnitude of the 

discrepancies is not of the type as could call for acquittal of the 

appellant, he straightaway asked for reduction in sentence. When 

confronted that the learned trial court has already taken a very 

lenient view by awarding three months R.I. for possessing one Kg. 

of chars, he could not advance any other reason in this behalf.  

 

4. The learned Additional Advocate General while 

defending the impugned judgment, argued that the mere fact that 

one witness sated that the Murasila was brought by another and the 

other did not mention anything about that would not constitute a 

ground for acquittal of the appellant that too when there was a gap 
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of almost two years between the date of occurrence and that of 

examining the witnesses.  

 

5. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

  

6. A look at the evidence would reveal that all the 

PWs consistently charged the appellant for having been found in 

possession of one Kg. of chars. The PWs were subjected to a  

lengthy cross-examination but nothing was brought through their 

mouth as could create any dent in the prosecution version. There is 

also nothing on the record to show that any of the PWs had any ill-

will or improper motive for charging the appellant. We, therefore, 

have no doubt in our mind that charge was proved against the 

appellant beyond any shadow of doubt. The argument addressed in 

the alternative also carries no weight when the trial court has 

already taken a very lenient view by sentencing the appellant to 

three months R.I. with a fine of Rs.2000/- for possessing one Kg. 

of chars.  

 

7. For the reasons discussed above, this appeal being 

devoid of merits stands dismissed. 

 

CHIEF JUSTICE  

 

Announced on              J U D G E 

10
th

 Nov. 2009  
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Musawar Shah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 321/2008         Date of hearing 15.12.2009 

 

EJAZ AFZAL KHAN , C.J.-   Chars weighing 30 Kg. 

was recovered from a bag lying on the roof top of a Bus. A case 

under Section 9 CNSA was registered against the appellant 

Musawar Shah on the ground that on query, he owned the bag 

containing Chars. After his arrest and completion of investigation, 

he was sent to the court of competent jurisdiction for trial who on 

its conclusion sentenced him to undergo imprisonment for life and 

pay a fine of Rs.two lac, or in default to undergo one year S.I., vide 

judgment dated 10-7-2008. 

 

2. Learned counsel appearing on behalf of the 

appellant contended that where the incriminating substance was 

recovered from a bag lying on the roof top of the Bus, it is 

unbelievable that a person placing it would ever own it . 

 

3. Learned counsel appearing on behalf of the 

respondent contended that when none except the appellant owned 

the bag containing the narcotics, he was rightly roped in and on 

proof of the charge, convicted by the trial court. 

 

4. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

  

5. It does not conform to human experience and 

observations that a person keeping some incriminating substance in 

a bag would ever own it if and when it is detected by the police. 
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Even if for a while it is accepted to be true by stretching long the 

arm of co-incidence, this statement being a statement before the 

police is not admissible in view of Article 38 of Qanoon-e-

Shahadat.  When this being the quality and quantity of evidence, 

we are afraid we cannot maintain the conviction and sentence 

recorded by the trial Court.  

 

6. Resultantly, this appeal is allowed, the conviction 

and sentence recorded by the trial court stand set aside and the 

appellant Musawar Shah is acquitted of the charge. He be set at 

liberty forthwith, if not required in any other case. 

 

CHIEF JUSTICE  

 

Announced on            J U D G E 

15
th

  Dec. 2009  
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Noorani Gul --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A.No. 26/2009         Date of hearing 19.01.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Noorani Gul was 

charged for the murder of deceased Mst.Bakht Zamina (Mst.Bakht 

Zania). A case under Section 302 PPC was registered against him at 

Police Station Daggar, District Buner, vide FIR No. 209, dated 3-3-

2008. He was forwarded to the learned Sessions Judge/Zilla Qazi 

Buner, for trial who on its conclusion, sentenced him to death and 

directed him to pay a compensation of Rs.one lac, vide judgment 

dated 19-1-2009. Hence, this appeal, and the Murder Reference 

which are disposed of by this single judgment. 

 

2. Today legal heirs of the deceased and the elders of 

the village appeared in the court. They testified to the correctness of 

the compromise and the Affidavit executed in this behalf. Their 

statements were also recorded wherein they affirmed the 

genuineness of the compromise and expressed that they have no 

objection to the acceptance of the appeal and acquittal of the 

appellant. The learned AAG appearing on behalf of the State, too,  

has no objection to the acquittal of the appellant.  

 

3. In view of the above stated position, this appeal is 

allowed, the conviction and sentence recorded by the trial court 

stand set aside and the appellant Noorani Gul is acquitted of the 

charge. He be set at liberty forthwith, if not required in any other 

case.  

4. The Murder Reference is answered in negative. 

 

CHIEF JUSTICE  

Announced on                              J U D G E 

19th January.2010  
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Noorani Gul --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 26/2009         Date of hearing 19.01.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Noorani Gul was 

charged for an offence under Section 13 A.O. and on conclusion of 

trial, he was convicted and sentenced to six months imprisonment 

with fine, also extending him benefit of Section 382-B Cr.P.C., 

vide judgment dated 19-1-2009. 

 

2. Admittedly, appellant is behind the bars since his 

arrest i.e. 11-3-2008 and in view of benefit of Section 382-B 

Cr.P.C., he has already served out the sentence of six months 

imprisonment awarded by the trial Court. Therefore, this appeal 

stands disposed of. 

 

                                                    CHIEF JUSTICE  

 

Announced on              J U D G E 

19th January.2010  
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Matiullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 266/2008         Date of hearing 26.01.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Matiullah was 

charged for the murder of his wife Mst.Amaria Bibi. A case under 

Section 302 PPC was registered against him, vide FIR No.65, 

dated 7-4-2004 in Police Station Alpuri, District Shangla. After his 

arrest and completion of investigation, he was forwarded to the 

court of learned Sessions Judge for trial. The learned Judge on 

conclusion of trial, sentenced him to death under Section 302(b) 

PPC and directed him to pay compensation amounting to Rs.one 

lac, out of which half was to be given to the legal heirs of the 

deceased, vide judgment dated 19-6-2008. Hence, this appeal. 

 

2. When during the hearing of this case, it transpired 

that the matter has been patched up between the parties, this case 

was sent by this court to the learned Sessions Judge, Shangla, for 

verification of the compromise. The learned Sessions Judge after 

doing the needful submitted that the matter has been compromised 

and that the compromise is genuine and in the interest of the 

parties. The other documents written in this behalf have also been 

verified to be correct. 

 

3. The learned counsel appearing on behalf of the 

appellant asked for acquittal of the appellant on the ground of 

compromise. The learned Additional Advocate General has no 

objection to the acquittal of the appellant.  

 

4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the learned trial court stand 
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set aside and appellant Matiullah is acquitted of the charge. He be 

set at liberty forthwith, if not required in any other case. 

 

5. The Murder Reference is answered in negative. 

  

CHIEF JUSTICE  

 

Announced on              J U D G E 

26
th

 Jan. 2010 
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Mst. Hussain Zari --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 337/2009         Date of hearing 04.02.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Mst. Hussan Zari 

was found in possession of 4 Kg of chars. A case under Section 9 

CNSA was registered against her at Police Station Railway Police, 

Peshawar Cantt, vide FIR No. 23, dated 31—3-2003. On 

completion of investigation, she was sent to the court of learned 

Judge Special Court Peshawar who on its conclusion sentenced her 

to 4 years R.I. with a fine of Rs.20000/- or in default to undergo 

three months S.I., with benefit of Section 382-B Cr.P.C., vide 

judgment dated 11—5-2009. Hence, this appeal. 

 

2. As far as the averments made in the appeal sent to 

the court through Jail are concerned, appellant professed her 

innocence and asked for acquittal but we do not think a case for 

acquittal is made out when the evidence on record connects her 

with the crime. Lengthy cross-examination of the PWs could not 

shatter the testimony of any of the PWs. There is nothing in the 

entire evidence as could show that the charge against the appellant 

is motivated by malice or any ill-will. There is also no significant 

contraction in the statements of the PWs which could cast doubt on 

the mode and manner of recovery. 

  

3. The learned AAG by referring to the evidence also 

succeeded in canvassing at the bar that the recovery of 

incriminating substance from the appellant cannot be doubted or 

disputed. We thus have no hesitation to hold that the appellant was 

rightly convicted. However, the quantum of sentence does not 

appear to be in proportion to the quantum of the substance 
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recovered. The more so, when the appellant is a female. We by 

maintaining the conviction, reduce the sentence to the one already 

undergone by the appellant and that of fine to Rs.5000/- or in 

default to undergo 15 days S.I. With the above modifications, this 

appeal is disposed of. 

   

CHIEF JUSTICE  

 

Announced on                    J U D G E  

Ist Feb., 2010  
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Musawar --- Appellant/Petitioner (s) 

 

Versus 

Ghazan --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 159/2009         Date of hearing 10.02.2010 

 
EJAZ AFZAL KHAN , C.J.-   Musawar was charged in a 

case registered against him and others under Sections 302/324/34 

PPC, vide FIR No.412, dated 14-4-2003 in Police Station 

Charsadda. He was forwarded to the court of learned Additional 

Sessions Judge-IV, Charsadda , for trial who on its conclusion 

sentenced him to undergo imprisonment for life on two counts 

under Section 302(b) PPC and to pay a compensation of Rs.50000/- 

or in default to undergo six months S.I. and also sentenced him to 

undergo imprisonment for seven years with a fine of Rs.15000/- or 

in default to undergo four months S.I. under Section 324 PPC, with 

benefit of Section 382-B Cr.P.C. , vide judgment dated 29-4-2009. 

Hence, this appeal. 

 
2. During the pendency of the appeal, the matter was 

patched up between the parties. It was sent to the court of learned 

Additional Sessions Judge to verify about the patch-up. The learned 

Judge after examining the legal heirs, complainant and observing 

other formalities has sent the case back to this court for further 

orders after affirming the genuineness of the patch-up. The 

complainant who is present in the court also confirms the above 

stated position and has no objection to the acquittal of the appellant. 

The learned AAG, too, has no objection in this behalf. 

 
4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the trial court are set aside and 
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the appellant is acquitted of the charge. He be set at liberty 

forthwith, if not required in any other case. 

  

CHIEF JUSTICE  

Announced on     

10TH Feb., 2010      J U D G E  
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Noor Ahmad Shah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 483/2009         Date of hearing 10.02.2010 

 

EJAZ AFZAL KHAN , C.J.-    A ping of a bullet awoke  

the complainant Akbar Khan who was asleep alongwith Fazal 

Wahab and deceased Zafar Ali Shah, in a Hall situated in a 

religious institution known as “Madrassah Jamia Haqania”. He, on 

finding the said Zafar Ali Shah injured with a firearm, reported the 

incident which culminated in the registration of a case under 

Sections 302/109 PPC, vide FIR No.468, dated 8-5-2008 in Police 

Station Nawagai, District Buner, against unknown persons. After 

almost a month, the complainant charged the respondents for the 

murder of the deceased in his supplementary statement and the one 

recorded by the Magistrate which led to their arrest and recovery 

of pistol. They were, then sent to the court of learned Sessions 

Judge for trial who on its conclusion acquitted them, vide 

judgment dated 15-9-2009. Hence, this appeal. 

 

2. Learned counsel appearing on behalf of the 

appellant contended that once the respondents while being in 

police custody led to the recovery of a pistol, they, prima facie, 

stand connected with the crime beyond doubt, especially when, an 

empty recovered from the spot also matched therewith. The 

learned counsel next contended that when the confessional 

statement of one of the respondents supporting the motive, 

corroborates the other evidence on the record, charge against them 

stands proved to the hilt, and that the finding of acquittal being 

based on artificial and arbitrary reasons, cannot be sustained. 
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3. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties.  

 

4. It is true that during the course of investigation, a 

pistol was shown to have been recovered at the instance of 

respondent Muhammad Yousaf which matched with the empty 

shown to have been recovered from the spot. It is also true that 

respondent Bakhti Rehman made a confessional statement before 

the Magistrate but neither of these pieces of evidence can connect 

the respondents with the crime beyond any shadow of reasonable 

doubt. Firstly, because it is not difficult for the police, 

investigating the case, to manipulate such recovery and report of 

the expert. Secondly, because such recovery coupled with such 

report, even if considered to be genuine, can at its best prove that 

the deceased was murdered with that but not the person behind 

that. The confessional statement too, would do little to improve the 

case of the prosecution when it being exculpatory in nature cannot 

be termed as confession in the true sense of the word and thus 

cannot be used either against its maker or any other person. How 

far the complainant can be held reliable when he charged none in 

the FIR and after almost a month made volte-face by charging the 

respondents is another factor reacting against veracity of the 

prosecution version. With this quality and quantity of evidence, it 

would not be in accord with safe administration of justice to 

convert the finding of acquittal into one of conviction.The reasons 

recorded by the learned trial Court cannot thus be held to be 

artificial and arbitrary by any stretch of imaginations. 

  

5. For the reasons discussed above, this appeal being 

without merit is dismissed in limine. 

  

CHIEF JUSTICE  

 

Announced on              J U D G E  

10th Feb.2010. 
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Raees Khan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A.No. 44/2009       Date of hearing 11.02.2010 

 

EJAZ AFZAL KHAN , C.J.- 7 Kg. of Chars was 

recovered from beneath the driving seat of a Bus. It was debited 

into the account of Raees Khan and Iqbal Hussain appellants 

herein as one of them happened to be the driver and the other 

happened to be the conductor of the Bus . A case under Section 9 

CNSA was registered against them, vide FIR No. 488, dated 18-8-

2008 in Police Station Gulbahar, Peshawar. After their arrest and 

completion of investigation, they were sent to the court of learned 

Judge Special Court for trial, who on its conclusion, sentenced 

them to undergo seven years R.I. each with a fine of Rs.50000/-

each, or in default to undergo one year S.I. each, vide judgment 

dated 10-9-2009. Hence this appeal. 

 

2. Learned counsel appearing on behalf of the 

appellants contended that where incriminating substance was 

recovered from beneath the seat of the Bus it cannot be debited 

into the account of any one of the appellants especially when no 

other evidence was collected to show that it was the one or the 

other who kept it under the seat.The learned counsel next 

contended that where there are unconformable contradictions in the 

statements of the witnesses, no reliance much less implicit can be 

made on their statements as according to one PW, the vehicle was 

parked near the Police Station at the relevant time while according 

to the other it was parked near the Cylinder Depot. Their 

statements, the learned counsel added, are all the more un-reliable, 

when according to one, the Bus was stopped when it was  coming 

from the direction of Bus Stand while according to the other, it was 

parked because of being out of order. 

 



 

Peshawar High Court 

677 

4. As against that, learned Additional Advocate 

General appearing on behalf of the State defended the impugned 

judgment by submitting that minor contradictions in the statements 

of PWs cannot damage the prosecution version when they are in 

agreement with each other with regard to the material particulars of 

the case.  
 

5. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties.  
 

6. Whether the incriminating material under the seat 

was kept by one or other appellant is a mystery which remained 

un-veiled not only during the course of investigation but also 

during the course of trial. How could it be debited to the account of 

either of them when the same was recovered from the Bus,  when 

both of them were admittedly standing out at the relevant     time? 

Unconformable contradictions highlighted by the learned counsel 

for the appellant go a long way to prove that the occurrence has not 

taken place in the manner described by the PWs. Whether the 

substance recovered was in the solid or powder form is yet another 

knot which remained untangled despite the fact that each of the 

witnesses made a detailed statement. This knot gets further 

tightened when even in the FIR and the Recovery Memo, it has 

been mentioned to be in solid as well as powder form. The 

conclusion would, thus, be inescapable that none of the witnesses 

cared to see the form of the substance, at least at the time when 

Murasila and the Recovery Memo were written. With this quality 

and quantity of evidence, it would be rather dangerous to maintain 

the conviction of the appellants.  
 

7. This appeal is therefore allowed, the conviction and 

sentence recorded by the trial court are set aside and the appellants 

are acquitted of the charge. They be set at liberty forthwith, if not 

required in any other case. 

 

CHIEF JUSTICE  

Announced on 

11th Feb 2010              J U D G E  
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Muhammad Imran --- Appellant/Petitioner (s) 

 

Versus 

The State & Others --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 404/2009         Date of hearing 25.02.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Muhammad 

Imran was driving a motor car bearing Registration No. RIJ-353. It 

was stopped and searched which led to the recovery of six Kg. of 

heroin. A case under Section 9 CNSA was registered, vide FIR No. 

42, dated 10-8-2007, in Police Station Anti-Narcotics Force, 

Peshawar. On completion of investigation, he was sent to the Judge 

Special Court for trial who on its conclusion, sentenced him to 

imprisonment for life with a fine of Rs.50,000/- or in default to 

undergo one year S.I. which was ordered to run consecutively, with 

benefit of Section 382-B Cr.P.C., vide judgment dated 4-8-2009. 

Hence, this appeal.  

 

2. At the very outset, learned counsel appearing on 

behalf of the appellant contended that she would not contest the 

appeal on merits but would pray for reduction of sentence as the 

same is not proportionate to the quantum of substance recovered.  

 

3. As against that, the learned counsel appearing on 

behalf of the State argued that the evidence on record connects the 

appellant with the crime beyond any shadow of doubt and that a 

huge quantity of heroin has been recovered from him and as such 

the sentence awarded does not call for any interference by this 

court. 

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties.  
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5. A perusal of the evidence on the record would reveal 

that all the witnesses are unanimous in their statements as to the 

factum of recovery. There is absolutely nothing in their cross-

examination as could suggest that the recovery was planted. There 

is also nothing on the record to show that any of the PWs had any 

animus or ill-will with the appellant as could constitute a reason for 

his false implication. When so, we have no doubt in our mind that 

the charge against the appellant has been proved beyond any 

shadow of doubt. However, the punishment awarded, being a bit 

higher, calls for reduction. We, while maintaining the conviction, 

reduce the sentence to 10 years R.I. and that of fine to Rs.25000/- 

or in default to suffer two months S.I. However, benefit of Section 

382-B Cr.P.C. is kept in tact.  

 

CHIEF JUSTICE  

 

Announced on                               J U D G E 

25
th

 Feb..2010  



 

Peshawar High Court 

680 

Ilyas Juvenile --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 612/2009             Date of hearing 03.03.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Ilyas and his 

convicted co-accused were charged for possessing 2500 grams of 

heroin. A case under Section 9 CNSA was registered against them 

in the Police Station Paharipura, District Peshawar, vide FIR No. 

988, dated 28-12-2008. On completion of investigation, they were 

sent to the court of learned Judge Special Court for trial. When he 

and the convicted co-accused pleaded guilty, they were sentenced 

to undergo four years S.I. with a fine of Rs.20000/- or in default to 

suffer one month S.I. with the benefit of Section 382-B Cr.P.C., 

vide judgments dated 16-11-2009. Hence, this appeal. 

 

2. Learned counsel appearing on behalf of the 

appellant straightaway asked for the reduction in sentence as 

according to her the quantum of sentence does not appear to be 

commensurate with the quantum of substance recovered.  

 

3. Learned Additional Advocate General appearing on 

behalf of the State by reading out the relevant paragraph of the 

impugned judgment contended that the learned Judge has not 

decided the case with due application of mind as the appellant and 

the other convict have been convicted and sentenced for possessing 

chars notwithstanding the substance recovered was heroin. 

 

4. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 
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5. A perusal of the impugned judgment reveals that the 

learned Judge Special Court recorded conviction of the appellant 

without seeing the record and without applying her mind. Yes, 

conviction can be recorded on the plea of guilt but it does not 

absolve the Presiding Officer of her responsibility to see and look 

into the record while determining the liability and awarding the 

sentence. A judgment which appears to have been passed without 

application of mind cannot thus be maintained. 

 

6. We, therefore, allow this appeal, set aside the 

impugned conviction and sentence of the appellant and the other 

convict and send the case to the learned trial Judge for decision 

afresh after due application of the mind. The appellant is directed 

to appear before the trial Court on 6-4-2010. As the case dates 

back to 2008, it be decided within a fortnight.  

 

 

CHIEF JUSTICE  

 

Announced on              J U D G E 

3
rd

 March,2010  
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Noor Muhammad --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 370/2008       Date of hearing 11.03.2010 

 

EJAZ AFZAL KHAN , C.J.- Appellants Noor Muhammad, 

Hidayat ur Rehman and Nazarul Haq have been charged in a case 

registered against them under Section 9 CNSA, vide FIR NO.44, 

dated 14-8-2007 in Police Station ANF, Peshawar. On completion of 

investigation, they were sent to the court of learned Judge Special 

Court for trial who on its conclusion, sentenced each of them to 

undergo imprisonment for life with fine of Rs.10 lac each, or in 

default to suffer five years S.I. each, vide judgment dated 27-8-2008. 

Hence, these appeals which are disposed of by this single judgment. 

 

2. Learned counsel appearing on behalf of the appellants 

contended that the question whether such a huge quantity of Chars 

could be carried in a vehicle like Potohar Jeep has not been attended 

to by the learned Judge Special Court despite the fact that it was 

sharply focused in the cross-examination of the witnesses. The 

learned counsel next contended that the production of vehicle in the 

case could have clinched the matter but it was not produced without 

any rhyme or reason. 

 

3. Learned counsel for the respondent could not account 

for the none-production of the vehicle. The production of the vehicle 

in view of the line of defence taken in cross-examination was 

imperative. It was all the more imperative when it was required to be 

seen whether such a huge quantity of chars could be kept in the 

secret cavities of the said vehicle. It would be imperative even in 

terms of Section 540 of the Cr.P.C. for the just decision of the case as 

it would not only enable the court to arrive at a just conclusion but 
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also help the parties to substantiate their respective point of view. 

Therefore, we, without proceeding further and entering into merits of 

the case, allow these appeals, set aside the conviction and sentences 

recorded by the trial court and send the case back thereto for decision 

afresh after ensuring the production and exhibition of the vehicle. 

The parties are directed to appear before the trial court on 31-3-2010. 

Needless to say, that the appellants shall henceforth be treated as 

under trial prisoners.  

 

CHIEF JUSTICE  

 

Announced on                        J U D G E 

11
th

 Mar.,2010  
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Gul Habib --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A. No. 440/2009         Date of hearing 29.03.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Gul Habib, who 

was allegedly dealing in the sale of Alcoholic drink, was contacted 

by the informer on Mobile for the supply of the said drink. He 

agreed to provide the bottles of Alcoholic drink at the rate of 

Rs.600/- per bottle. When the police party headed by the SHO of 

Police Station Basham proceeded to the agreed rendezvous near 

Rana Lodge Hotel, the appellant was found standing by on the road 

alongwith a bag and carton full of bottles. On counting, the bottles 

were found to be 48 in number filled with Alcoholic drink. A case 

was registered against the appellant under Articles 3/4 of the 

Prohibition (Enforcement of Hadd) Order, 1979. 

 

2. On completion of investigation, the appellant was 

sent to the court of learned Additional Sessions Judge at Swat for 

trial, who on its conclusion, sentenced him to one year R.I. with a 

fine of Rs.15000/- or in default to suffer six months S.I. under 

Article 3 of the Order and also one year R.I. with a fine of 

Rs.15000/- or in default to suffer six months S.I. under Article 4 of 

the Order, vide judgment dated 29-8-2009. Hence this appeal. 

 

3. Learned counsel appearing on behalf of the 

appellant contended that nothing was recovered from the personal 

possession of the appellant; that he has been roped in the case 

because at the relevant time, he was standing alongside the bag and 

carton containing Alcoholic drink  without knowing as to what was 

kept therein and that even the story of mobile appears to be a 

concoction when neither the mobile was recovered nor it was 

verified from the Mobile Communication Company that the SIM 

with such number was ever issued to the appellant. 
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4. As against that, learned DAG appearing on behalf 

of the State contended that the conversation on mobile, settlement 

of price of each bottle and recovery of the incriminating material 

from the appellant prove beyond doubt that it was he who not only 

owned it but also dealt therewith.  

 

5. I have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

6. A perusal of the evidence on record would reveal 

that the chase of the appellant started with the conversation on 

mobile and settlement of price of each bottle but neither the mobile 

was taken into possession nor it was ever confirmed from the 

concerned Mobile Communication Company whether it was issued 

in the name of the appellant.  In the absence of any such proof, the 

factum of conversation on mobile and settlement of price remain 

unsubstantiated. Now the only thing to be seen is whether the 

appellant can be burdened with the responsibility of possessing 

Alcoholic drink simply because at the relevant time, he was 

standing alongside the bag and the carton containing alcoholic 

bottles and whether this amount of evidence can justify conviction 

of the appellant. My answer to the question would be an emphatic 

”NO”. Unless there is some other evidence establishing his nexus 

with the bag and carton, mere standing by the bag and carton 

cannot link him with the crime. I am, therefore, constrained to hold 

that the charge against the appellant has not been proved beyond 

doubt. 

 

7. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the trial court are 

set aside and the appellant is acquitted of the charge. He is on bail, 

hence exonerated from the liability of bail bonds. 

 

CHIEF JUSTICE  

Announced on  

29th March. 2010  
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Shah Rawan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 432/2004         Date of hearing 19.04.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant has filed this 

appeal against the judgment dated 29-4-2004 of the learned 

Additional Sessions Judge-III, Swat, whereby he  while acquitting 

respondent No.1 Aqal Zada, sentenced respondent No.2 Bahadar to 

imprisonment already undergone and to pay Rs.15000/- as Damaan 

but also acquitted him for the charge of causing firearm injury on 

the arm of PW Hanifa. 

  

2. As respondent No.1 Aqal Zada has not been 

attributed any overt act by the appellant, this appeal was admitted 

to regular hearing to the extent of respondent No.2 Bahadar Khan, 

vide order sheet dated 4-10-2004. 

 

3. Learned counsel appearing on behalf of the 

appellant contended that where evidence on the record clearly 

proves that the respondent caused firearm injuries on the person of 

Shah Rawan and Hanifa, the learned trial Judge was required to 

convict and sentence the respondent for causing both the injuries 

and that finding of acquittal of the respondent in respect of firearm 

injury caused on the person of Hanifa being based on arbitrary, 

artificial and illogical reasoning, cannot be sustained. The learned 

counsel next contended that the intention to kill could not be 

disputed under any circumstances when the respondent not only 

used lethal weapon but also repeated shots therewith. 

 

4. The learned DAG appearing on behalf of the State 

supported the case of the appellant by submitting that the reasons 
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recorded by the learned trial court for acquitting the respondent in 

respect of injury caused on the person of Hanifa do not appear to 

be correct and tenable. 

 

5. As against that, learned counsel appearing on behalf 

of the respondent contended that the occurrence was the result of a 

sudden flare-up with no pre-meditation; that the story of repetition 

of shots appears to be a subsequent concoction; that the medical 

report when read in a proper perspective, does not support the 

prosecution version. Intention to kill, the learned counsel added, is 

also open to serious doubt as according to the confessional 

statement of the respondent, he acted in the exercise of his right of 

defence when his son was belaboured by the appellant and his son. 

The learned counsel by concluding his arguments submitted that 

the quantum of sentence awarded and the finding of acquittal in 

respect of injury on PW Hanifa, being based on proper appraisal of 

evidence, is not liable to any interference.  

 

6. I have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

 

7. It is not disputed on the record that the occurrence 

was preceded by an altercation between the parties and thus 

appears to be a sudden flare up. The intention to kill, as alleged by 

the appellant, when seen in the light of surrounding circumstances, 

does not appear to be correct. The confessional statement of 

accused, which was recorded soon after the occurrence, shows that 

the respondent resorted to firing only when his son was belaboured 

and injured by the appellant and his son. The repetition, of course, 

could have made out a case for intention to kill but the injury 

caused in consequence of repetition appears to be doubtful when in 

the first instance it has been shown to be simple and then grievous 

after scratching the word “simple”. Similarly, the fracture also 

appears to be an after thought when firstly in the opinion part, it 

was mentioned that there was no fracture and then word “no” was 

scratched. In these circumstances, the quantum of sentence 

awarded to respondent Bahadar for causing injury on the person of 
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the appellant and finding of acquittal in respect of injury on the 

person of other PW cannot be held to be artificial, illogical or 

arbitrary by any attribute. Quite apart from this, since the initial 

presumption of innocence of the accused gets strengthened on his 

acquittal, this court is always very reluctant to interfere with such 

finding even though on re-appraisal of evidence, a view projected 

by the learned counsel for the appellant is also possible. 

   

7. For the reasons discussed above, this appeal being 

devoid of merit stands dismissed. 

 

CHIEF JUSTICE  

Announced on  

19
th

 April. 2010  
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Malik Aman --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 355/2010         Date of hearing 25.05.2010 

 

EJAZ AFZAL KHAN , C.J.-   The facts as narrated in the 

FIR are that on the day of occurrence, Mst.Gulnaz was busy in 

washing her clothes in her house that Farman S/O Aminullah, 

Aman & Farman sons of Arsala Khan, absconding co-accused and 

Malik Aman appellant herein entered her house; that Farman S/O 

Aminullah having a Tin in his hand placed it in the porch which 

exploded resulting in injuries on various parts of her body and 

damage to the house. The motive for the occurrence was a previous 

blood feud. The incident was reported by her. A case under 

Sections ¾ of the Explosive Substances Act was registered, vide 

FIR No.552, dated 23-8-2008, in police Station Prang, Charsadda. 

The incident was also alleged to have been witnessed by 

Mst.Gulnar. 

 

2. On completion of investigation and arrest of the 

appellant, he was forwarded to the court of learned Additional 

Sessions Judge-I, Charsadda, for trial but on its conclusion, 

sentenced him as under :- 

• Convicted and sentenced under Section 3 of 

the Explosive Substances Act to seven years R.I.; 

• Convicted and sentenced under Section 4 of 

the Explosive Substances Act to further seven years R.I.  

Both the sentences were ordered to run concurrently 

with benefit of Section 382-B Cr.P.C., vide judgment dated 

10-4-2010. 
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Hence, this appeal and the criminal revision for 

enhancement of sentence. 

 

3. The learned counsel appearing on behalf of the 

appellant contended that where the prosecution story is 

unbelievable on the face of it as the complainant’s alleged presence 

at the scene of occurrence   at the relevant time is physically 

impossible; that the account furnished by the complainant is 

discrepant and even contrary and that in view of the abandonment 

of other eye-witness by the prosecution, the case against the 

appellant cannot be said to have been proved beyond any shadow 

of reasonable doubt.  

 

4. As against that, the learned AAG appearing on 

behalf of the State assisted by learned counsel for the complainant 

argued that where the accounted narrated by the complainant is 

naturally truthful and confidence inspiring, the abandonment of the 

other eye-witness would not be of any consequence and that 

believing the ocular account coupled with other evidence produced 

by the prosecution, the learned trial court has rightly recorded the 

conviction.  The quantum of sentence, the learned counsel, 

however, added is not proportionate to the magnitude of crime, 

therefore, it calls be enhancement. The learned counsel while 

pressing application for additional evidence contended that where 

one of the injuries sustained by the complainant resulted in 

fracture, the examination of additional evidence to prove its nature 

would be indispensable in the just decision of the case, therefore, 

permission for additional evidence be also granted. 

 

5. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

 

6. Though the complainant reiterated the story given 

in the FIR but it does not appear to be natural on many counts. 

Assuming that the appellant is locked in criminal litigation and 

even blood feud with the complainant party but why should he go 

there armed when there was absolutely no occasion for being 
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armed. If at all the house was sought to be damaged by the 

explosive or injuries were sought to be caused thereby, it could be 

done by the absconding co-accused. The charge in the 

circumstances appears to have been exaggerated at least to the 

extent of the appellant. Farman S/O Arsa Khan who has been 

attributed the role of taking the Tin containing explosive to the 

house of the complainant could have done it alone. If at all the 

purpose was to settle the score which could have been settled 

during nocturnal hours.  We may not have doubt in our mind about 

the explosion but the complicity of the appellant in the crime 

appears to be doubtful. He cannot be burdened with the intention to 

kill any body when he despite being armed did not use that, that 

too when such incident can better be done in a secret and stealthy 

manner, we would be constrained to hold that the story to the 

extent of the appellant appears to be unbelievable. Whey PW 

Gulnar was abandoned would further deepened the doubt about the 

involvement of the appellant in the crime. Tough certain persons 

were also alleged to have seen the appellant decamping from the 

scene of occurrence, hut they too have been abandoned.  Where 

parties are locked in criminal litigation even blood feud with each 

other, the possibility that the appellant was charged falsely cannot 

be ruled out. We , therefore, would not feel persuaded to maintain 

the conviction and sentence.  

 

7. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the trial court is 

set aside and the appellant is acquitted of the charge. He be set at 

liberty forthwith, if not required in any other case. 

 

In view of acceptance of the appeal against conviction and 

sentence, the criminal revision for enhancement of sentence stands 

dismissed. 

 

CHIEF JUSTICE  

 

Announced on              J U D G E 

25th May,2010 
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Malik Aman --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 355/2010         Date of hearing 25.05.2010 

 

EJAZ AFZAL KHAN , C.J.-   The facts as narrated in the 

FIR are that on the day of occurrence, Mst.Gulnaz was busy in 

washing her clothes in her house that Farman S/O Aminullah, 

Aman & Farman sons of Arsala Khan, absconding co-accused and 

Malik Aman appellant herein entered her house; that Farman S/O 

Aminullah having a Tin in his hand placed it in the porch which 

exploded resulting in injuries on various parts of her body and 

damage to the house. The motive for the occurrence was a previous 

blood feud. The incident was reported by her. A case under 

Sections 324/34 PPC was registered, vide FIR No.552, dated 23-8-

2008 in Police Station Prang, Charsadda. The incident was also 

alleged to have been witnessed by Mst.Gulnar. 

 

2. On completion of investigation and arrest of the 

appellant, he was forwarded to the court of learned Additional 

Sessions Judge-I, Charsadda, for trial but on its conclusion, 

sentenced him as under :- 

• Convicted and sentenced under Section 337-

A(i)PPC to four months R.I. with a fine of Rs.10000/- or 

in default to undergo one month SI.; 

• Convicted and sentenced under Section 337-

A(ii)PPC to six months R.I. with a fine of Rs.10000/- or 

in default to undergo one month SI.; 

• Convicted and sentenced under Section 337-

F(ii)PPC to six months R.I. with a fine of Rs.10000/- or in 

default to undergo one month SI; 
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• Convicted and sentenced under Section 337-

F(v)PPC to 8 months R.I. with a fine of Rs.10000/- or in 

default to undergo one month SI. 

• Convicted and sentenced under Section 324 

PPC to one year R.I. with a fine of Rs.10000/- or in 

default to undergo one month SI. 

• Convicted and sentenced under Section 452 

PPC to four months R.I. with a fine of Rs.5000/- or in 

default to undergo 15 days SI. 

• Directed to pay Rs.50000/- as Daman to the 

injured/complainant; 

• Convicted and sentenced under Section 427 

PPC for causing damage to the house of the complainant 

to one year R.I. with a fine of Rs.5000/- or in default to 

undergo 15 days SI. 

All the sentences were ordered to run concurrently 

with benefit of Section 382-B Cr.P.C., vide judgment dated 

10-4-2010. 

 

Hence, this appeal and the criminal revision for 

enhancement of the sentence with Crim. Misc. application for 

additional evidence. 

 

3. The learned counsel appearing on behalf of the 

appellant contended that where the prosecution story is 

unbelievable on the face of it as the complainant’s alleged presence 

at the scene of occurrence   at the relevant time is physically 

impossible; that the account furnished by the complainant is 

discrepant and even contrary and that in view of the abandonment 

of other eye-witness by the prosecution, the case against the 

appellant cannot be said to have been proved beyond any shadow 

of reasonable doubt.  

 

4. As against that, the learned AAG appearing on 

behalf of the State assisted by learned counsel for the complainant 

argued that where the accounted narrated by the complainant is 

naturally truthful and confidence inspiring, the abandonment of the 

other eye-witness would not be of any consequence and that 
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believing the ocular account coupled with other evidence produced 

by the prosecution, the learned trial court has rightly recorded the 

conviction.  The quantum of sentence, the learned counsel, 

however, added is not proportionate to the magnitude of crime, 

therefore, it calls for enhancement. The learned counsel while 

pressing application for additional evidence contended that where 

one of the injuries sustained by the complainant resulted in 

fracture, the examination of additional evidence to prove its nature 

would be indispensable in the just decision of the case, therefore, 

permission for additional evidence be also granted. 

 

5. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

 

6. Though the complainant reiterated the story given 

in the FIR but it does not appear to be natural on many counts. 

Assuming that the appellant is locked in criminal litigation and 

even blood feud with the complainant party but why should he go 

there armed when there was absolutely no occasion for being 

armed. If at all the house was sought to be damaged by the 

explosive or injuries were sought to be caused thereby, it could be 

done by the absconding co-accused. The charge in the 

circumstances appears to have been exaggerated at least to the 

extent of the appellant. Farman S/O Arsa Khan who has been 

attributed the role of taking the Tin containing explosive to the 

house of the complainant could have done it alone. If at all the 

purpose was to settle the score which could have been settled 

during nocturnal hours.  We may not have doubt in our mind about 

the explosion but the complicity of the appellant in the crime 

appears to be doubtful. He cannot be burdened with the intention to 

kill any body when he despite being armed did not use that, that 

too when such incident can better be done in a secret and stealthy 

manner, we would be constrained to hold that the story to the 

extent of the appellant appears to be unbelievable. Whey PW 

Gulnar was abandoned would further deepened the doubt about the 

involvement of the appellant in the crime. Tough certain persons 

were also alleged to have seen the appellant decamping from the 
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scene of occurrence, hut they too have been abandoned.  Where 

parties are locked in criminal litigation even blood feud with each 

other, the possibility that the appellant was charged falsely cannot 

be ruled out. We , therefore, would not feel persuaded to maintain 

the conviction and sentence.  

 

7. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the trial court is 

set aside and the appellant is acquitted of the charge. He be set at 

liberty forthwith, if not required in any other case. 

 

In view of acceptance of the appeal against conviction and 

sentence, the criminal revision for enhancement of the sentence 

and the criminal misc. application for additional evidence stand 

dismissed. 

 

CHIEF JUSTICE  

 

Announced on                 J U D G E 

25th May,2010 
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Imran Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 569/2005         Date of hearing 28.05.2010 

 

EJAZ AFZAL KHAN , C.J.-   An accident took place at 

Nowshera-Badrashi Road. It resulted in the death of Shahid Ali 

and injuries on the person of Imran Ali. It was reported in the 

Emergency Ward of DHQ Hospital Nowshera, by the Injured 

which culminated in the registration of a case under Sections 

279/320/337-G/427 PPC, vide FIR No.520, dated 8-7-2002 in the 

Police Station Nowshera Cantt. Since the cause of incident was 

shown to be the over-taking of a Bus, the respondent was arrested 

on the assumption that he was driving it at the relevant time. 

 

2. On completion of investigation, the respondent was 

forwarded to the court of learned Sessions Judge, Nowshera, for 

trial who on its conclusion acquitted him, vide his judgment dated 

30-7-2005. Hence, this appeal. 

 

3. I have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the State. 

   

4. A perusal of the record reveals that none of the PWs 

ever stated that the Bus overtaking the other vehicle resulting in 

the death of the deceased and injuries to the complainant was 

driven by the respondent. No description of the facial features of 

the driver was given nor any identification parade was held. He 

was arrested on the assumption that he was driver but no evidence 

came to the fore as could substantiate the allegation that he was 

driver of the Bus and driving it at the relevant time. The learned 
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counsel appearing on behalf of the State could not refer to any 

evidence as could show that the Bus overtaking the other vehicle 

resulting in the unfortunate incident was driven by the respondent. 

No doubt, the medical evidence shows the cause of death of the 

deceased to be result of vehicular trauma but it does not show that 

the said Bus was driven by the respondent. When this is the quality 

and quantity of evidence, I am afraid, the finding of acquittal 

cannot be interfered with that too at the instance of a party which 

despite filing instant appeal in this court refused to accept the 

summons for attending the court. 

 

5. For the reasons discussed above, this appeal being 

without merits is dismissed. 

  

CHIEF JUSTICE 

Announced on 

28
th

 May,2010  
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Iqbal Ahmad --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 39/2010         Date of hearing 28.05.2010 

 

EJAZ AFZAL KHAN,  C.J.- Petitioner through the instant 

petition has questioned the order dated 4-3-2010 of the learned 

Additional Sessions Judge, Peshawar whereby he after forfeiting 

the amount of the bond, imposed a penalty of Rs.80000/- on him. 

 

2. Learned counsel appearing on behalf of the 

petitioner contended that where there is nothing on the record to 

show that the petitioner stood surety of the accused out of any 

ulterior motive or with the intent to gain in terms of money, the 

imposition of penalty to the extent of Rs.80000/- would be too 

harsh in the circumstances of the case. The learned counsel next 

contended that this penalty would be all the more harsh when 

petitioner in view of the compromise between the parties gathered 

the impression that he is no more required to fulfil the liability 

created under the bond.  

 

3.   As against that the learned DAG appearing on 

behalf of the State argued that no leniency is to be shown towards 

the surety as it has become a business nowadays and the people 

stand surety for material gain and not on the basis of humanitarian 

consideration. 

 

4. I have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 
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4. A perusal of record reveals that the petitioner stood 

surety of the accused on purely humanitarian ground. There is 

nothing in the length and breadth of the file as could even remotely 

show that he stood surety out of any ulterior motive or with the 

intent to gain monetary benefits. Therefore, forfeiture of the bond 

and imposition of penalty to the tune of Rs.80000/- would be too 

harsh in the circumstances of the case. The fact that the matter was 

patched up between the parties at bail stage would further lessen the 

liability of the petitioner as he had every reason to believe that he is 

no more required to produce the accused in the court. I thus allow 

this petition, modify the impugned order and reduce the penalty to 

the tune of Rs.15000/-. 

 

                         CHIEF JUSTICE  

 

Announced on 

28
TH

 May,  2010 
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Misri Khan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A No. 129/2009           Date of hearing 01.06.2010 

 

EJAZ AFZAL KHAN, CJ.- A case under Section 9(C) of 

the Control of Narcotics Substances Act, 1997 was registered 

against Din Akbar and Younas, vide FIR No.214 dated 23.06.2008 

in Police Station Mattani. They were proceeded against in the 

Court of the learned Judge Special Court, Peshawar, who in the 

end, convicted and sentenced them to four years rigorous 

imprisonment each with a fine of Rs.50,000/- each or in default to 

undergo four months simple imprisonment vide judgment dated 

05.03.2009. On appeal, the sentence awarded to Din Akbar was 

reduced to the one, already undergone, while Younas was 

acquitted vide judgment dated 27.05.2009 of this Court.  

 

2. The appellant, alleging ownership of the vehicle, 

wherefrom, incriminating substance was recovered, has questioned 

the judgment dated 05.03.2009 of the learned Trial Court in as 

much as, it directed the confiscation of the vehicle without giving 

him the option of hearing.  

 

3. The learned Additional Advocate General appearing 

on behalf of the State contended that if at all the appellant was the 

owner of the vehicle, he was not required to sleep in a deep 

slumber so long and was required to pursue the later fate of his 

vehicle, which in the first instance remained hauled up in the 

police station and then was confiscated.  

 

4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.     
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5. The record reveals that the appellant was not given 

notice by the learned Trial Court before he proceeded to order the 

confiscation of the vehicle. The impugned order confiscating the 

vehicle, thus, can’t be maintained to that extent.  

 

6. For the reasons discussed above, we allow this 

appeal, set aside the impugned judgment to the extent of 

confiscation of the vehicle and send the case back to the learned 

Trial Court to decide it in accordance with law after hearing the 

parties. Both the parties are directed to appear there on 19.06.2010 

 

Announced.  

01. 06. 2010     CHIEF JUSTICE  

 

                     J U D G E 
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Jehangir Khan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 44/2010         Date of hearing 01.06.2010 

 

EJAZ AFZAL KHAN, C.J.- A Motor Car bearing 

registration No.B-1076-Nowshera, coming from Bara, was stopped 

near Pishtakhara Chowk. It was driven by Jehangir Khan, appellant 

herein. Its search led to the recovery of 519 Kg of chars. A case 

under Section 9 CNSA was registered against him, vide FIR No.3, 

dated  10-1-2008, in the Police Station Anti-Narcotics Force, 

Peshawar. After his arrest and completion of investigation, he was 

forwarded to the learned Judge Special Court for trial. The learned 

Judge on the conclusion of the trial, sentenced the appellant to 

imprisonment for life with a fine of Rs.10 lac, or in default to 

undergo five years S.I., vide judgment dated 15-7-2008. On appeal, 

the conviction and sentence recorded by the trial court was set 

aside and the case was sent back to the trial court for decision 

afresh after giving the prosecution a chance to produce and exhibit 

the vehicle involved in the commission of crime, vide judgment of 

this court dated 29-9-2009. After remand, the learned trial Judge 

after doing the needful, again convicted the appellant to 

imprisonment for life with a fine of Rs.2 lac, or in default to suffer 

two years S.I., vide judgment dated 5-1-2010. Hence, this appeal 

 

2. The learned counsel appearing on behalf of the 

appellant contended that the appellant on the eventful day was 

waiting for the Bus to go to his house; that he was hauled up; that 

he has nothing to do with the vehicle wherefrom the incriminating 

substance was recovered and that when the person who was 

driving the vehicle made his escape good, the investigating agency 

found a scapegoat in  him and roped him in. The learned counsel 
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by referring to the statements of the accused recorded under 

sections 342 Cr.P.C. and  340(2) Cr.P.C. and also statement of DW 

Awal Shah, tried to canvass at the bar that neither the appellant 

drove the vehicle nor carried any narcotics. The learned counsel by 

concluding her arguments submitted that where there are two 

versions and both are equally possible, the one favouring the 

accused is to be given preference. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondent contended that the story concocted by the 

appellant appears to be improbable and unbelievable on the face of 

it; that the statements of PWs stating about the occurrence being 

consistent and confidence inspiring have to be relied upon when 

there is absolutely nothing on the record to show that they had any 

ill-will or animus to falsely implicate the appellant. All the 

witnesses, the learned counsel added, are unanimous in their 

narration of the material particulars of the occurrence. The learned 

counsel by summing up his arguments submitted that the story of 

substitution and making the appellant as a scapegoat being more of 

a cock and bull story, cannot be given much credence. 

 

4. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

  

5. A perusal of the evidence would reveal that the 

appellant was driving the vehicle wherefrom the incriminating 

substance was recovered. Though the appellant denied in his 

statement recorded under Section 342 Cr.P.C. and even in his 

statement recorded under Section 340(2) Cr.P.C. but this appears 

to be an after thought. PW Maqbool Ahmad who was examined as 

PW.4 stated that on spy information he fenced the road alongwith 

other officials and that when the vehicle on being stopped was 

searched, it led to the recovery of a huge quantity of chars. The 

other witness also reiterated the same story without there being a 

slightest difference in the narration. Both the witnesses were 

subjected to a searching cross-examination but nothing could be 

brought on the record to show that the charge against the appellant 
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was false or he was roped in falsely or made a scapegoat for 

someone who was allegedly driving the vehicle. The substitution in 

the circumstances of the case, appears to be too remote. The 

defence evidence too did little to dislodge the testimony of any of 

the PWs. The report of the Chemical Examiner also lends 

corroboration to the prosecution version. There is also nothing on 

the record to show that the quantity of substance recovered was 

exaggerated or that all the packets recovered from the vehicle were 

not proved to have been of a substance other than narcotics. When 

this being the case, we do not think, the learned trial could has 

committed any error either in appraisal of the evidence or in 

convicting the appellant. The appeal is, thus, dismissed. However, 

the imprisonment which the appellant is to undergo in lieu of fine 

appears to be on the higher side. We thus reduce it from  two years 

to six month S.I.  

 

CHIEF JUSTICE  

 

Announced on               J U D G E 

Ist June , 2010  
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Abdullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Criminal Appeal No. 237/2010     Date of hearing 02.06.2010 

 

EJAZ AFZAL KHAN, CJ.- 1050 grams of ‘charas’ in 

power form and 15 grams of ‘heroin’ was attributed to the 

appellant. Former was recovered from inside the entrance of his 

house while the latter was recovered from his personal possession. 

A case under Section 9 of the Control of Narcotics Substances Act, 

1997 was registered against the appellant vide FIR No.1104 dated 

03.12.2008 in Police Station Hangu. After the arrest of the 

appellant and completion of investigation, he was sent to the Court 

of learned Special Judge, Hangu for trial, who, on its conclusion, 

sentenced him to suffer imprisonment for three years R.I. with a 

fine of Rs.10,000/- or in default, to further undergo six months S.I 

vide judgment dated 19.03.2010. Hence, this appeal.  

 

2. The learned counsel appearing on behalf of the 

appellant in the first instance by referring to a few minor 

discrepancies in the evidence tried to canvass at the bar for outright 

acquittal of the appellant but when she sensed that these 

discrepancies being too minor can’t enable her to achieve the 

desired objective, she straightaway asked for reduction in sentence.  

 

3. As against that, the learned counsel appearing on 

behalf of the State by highlighting the salient features of the case 

argued that all the witnesses, examined by the prosecution, have 

consistently charged the appellant; that there being no discrepancy 

in their evidence, charge against the appellant stands proved 

beyond any shadow of doubt and that the finding of the learned 

Trial Court being based on proper appraisal of evidence merits no 
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interference. However, he didn’t resist the prayer of the appellant 

for the reduction in sentence.  

 

4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.    

 

5. The prosecution to prove its case examined as many 

as four witnesses. Each of them gave a vivid account of the 

occurrence in the Court. There is no discrepancy in the statements 

of any of the witnesses as could create doubt in the prosecution 

version, notwithstanding, all of them were subjected to a searching 

cross-examination. There is also nothing on the record as could 

even remotely suggest that the incriminating substance was either 

planted or the appellant was falsely charged. When this being the 

position, we have no doubt in our mind as to the guilt of the 

appellant. Therefore, we hold that he was rightly convicted by the 

learned Trial Court. However, since the quantum of sentence has 

been commensurate with the quantum of substance recovered, 

three years R.I. with a fine of Rs.10,000/- appearing to be too harsh 

in the circumstances of the case, calls for reduction. The sentence 

of 10 month S.I. in the peculiar circumstances would be sufficient 

to meet the end of justice.  

 

6. For the reasons discussed above, we, while 

maintaining the conviction of the appellant, reduce his sentence 

from three years R.I. to ten months S.I. and reduce the fine from 

Rs.10,000/- to Rs.5,000/-. In default of fine, he would further 

undergo two months S.I. Benefit of Section 382-B, Cr.PC is, 

however, extended to the appellant. With the modifications 

detailed above, this appeal stands disposed of.  

 

Announced.  

02. 06. 2010           CHIEF JUSTICE  

 

          J U D G E



 

Peshawar High Court 

707 

Shah Jehan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Criminal Appeal No. 01/2010      Date of hearing 09.06.2010 

 

EJAZ AFZAL KHAN, CJ.- Appellant was found in 

possession of 250 grams of ‘charas’. A case under Section 9(b) of 

the Control of Narcotics Substances Act, 1997 was registered 

against him vide FIR No.468 dated 15.06.2009 in Police Station 

Khan Raziq Shaheed, Peshawar. After his arrest and completion of 

investigation, he was sent to the Court of learned Special Judge, 

Peshawar for trial, who, on its conclusion, sentenced him to suffer 

imprisonment for one year R.I. with a fine of Rs.500/- or in 

default, to further undergo one week S.I vide judgment dated 

21.12.2009. Hence, this appeal.  

 

2. The learned counsel appearing on behalf of the 

appellant in the first instance by referring to a few minor 

discrepancies in the evidence tried to canvass for outright acquittal 

of the appellant but when he sensed that he isn’t on so strong a 

wicket, he straightaway asked for reduction in sentence.  

 

3. As against that, the learned Additional Advocate 

General appearing on behalf of the State by highlighting the salient 

features of the case argued that the witnesses, examined by the 

prosecution, have consistently charged the appellant; that in the 

absence of any discrepancy in their evidence, charge against the 

appellant stands proved beyond any shadow of doubt and that the 

finding of the learned Trial Court being based on proper appraisal 

of evidence merits no interference. However, he couldn’t resist the 

prayer of the appellant for the reduction in sentence.  
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4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties.    

 

5. The prosecution to prove its case examined as many 

as four witnesses. PWs-1 & 2 gave a vivid account of the 

occurrence in the Court. There is no discrepancy in their 

statements as could create doubt in the prosecution version, 

notwithstanding, both of them were subjected to a searching cross-

examination. There is also nothing on the record as could show 

that the incriminating substance was planted to make out a false 

case against him. When, this being the position, we have no doubt 

in our mind as to the guilt of the appellant. We, thus, hold that he 

was rightly convicted by the learned Trial Court. However, since 

the quantum of sentence has to be commensurate with the quantum 

of substance recovered, sentence of one year R.I. with a fine of 

Rs.500/- would be too harsh in the circumstances of the case. We, 

therefore, reduce it to twenty-five days and that of fine to Rs.100/-. 

In default of fine, he would further undergo three days S.I. Since 

the appellant has already undergone the sentence of twenty-eight 

days, he need not be taken into custody. With the modifications 

detailed above, this appeal stands disposed of.  

 

Announced.  

09. 06. 2010             CHIEF JUSTICE  

 

              J U D G E
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Qasim --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 169/2010         Date of hearing 15.06.2010 

 

EJAZ AFZAL KHAN , C.J.-  Appellant was found in 

possession of 4030 grams of chars and 80 grams of heroin. A case 

under Section 9 CNSA was registered against him, vide FIR 

No.553, dated 5-12-2008 in the Police Station Umerzai, 

Charsadda.. He was forwarded to the court of learned Special 

Judge for trial. The learned Judge while concluding the trial, 

sentenced him to one year R.I. with a fine of Rs.5000/- or in default 

to suffer two months S.I., with benefit of Section 382-B Cr.P.C., 

vide judgment dated 11-2-2010. Hence, this appeal. 

 

2. The learned counsel appearing on behalf of the 

appellant contended that there are contradictions in the statements 

of the PWs as one says that he reached the scene of occurrence at 

5.30 P.M. while the other says that he reached the scene of 

occurrence at 7.30 P.M.; that one says that the Murasila was 

scribed by one while the other denies doing so and that one says 

that two slabs were recovered while the other says that 4 slabs were 

recovered. 

 

3. As against that, the learned counsel appearing on 

behalf of the State argues that the statements of all the PWs are 

consistent with each other; that there is no contradiction worth the 

name; that the contradictions highlighted by the learned counsel for 

the appellant are minor discrepancies which are apt to occur in the 

statements of even honest PWS   when there is a gap of one year or 

so between the date of occurrence and that of recording of 

evidence. The learned counsel next contended that even otherwise 
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the evidence on record cannot be doubted when there is absolutely 

nothing on the record to show that the PWs had any ill-will against 

the appellant.  

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. A perusal of the evidence on record reveals that the 

incriminating substance was recovered from the possession of the 

appellant. Not only that, chars weighing 2 Kg was also recovered 

from his house. All the witnesses were subjected to a lengthy cross-

examination but nothing came to the fore as could discredit the 

testimony of any of the PWs.  There is also nothing on the record to 

show that any of the PWs is having any grudge or animosity with 

the appellant as could become a reason for planting the material or 

bringing a false charge. Minor discrepancies are no doubt there in 

the statements of the PWs but they cannot be given much weight. 

The reply of the learned counsel appearing on behalf of the State is 

quite befitting in this behalf when she submitted that such type of 

discrepancies are apt to occur in the statements of honest witnesses 

that too when there is a gap of almost a year between the date of 

occurrence and that of the examination in the court. The conviction 

and sentence recorded by the learned trial court appears to be 

correct and thus merits no interference.  

 

6. For the reasons discussed above, this appeal is 

dismissed. Since the appellant, being on bail, is present in court, he 

shall be taken into custody and be sent to jail to undergo the 

remaining sentence. 

 

CHIEF JUSTICE  

 

Announced on                 J U D G E 

15
th

 June 2010  
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Rab Nawaz --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 398/2010         Date of hearing 15.06.2010 

 

EJAZ AFZAL KHAN , C.J.-  Appellant was found in 

possession of 3000 grams of chars. A case under Section 9 CNSA 

was registered against him, vide FIR No.236, dated 22-5-2008 in 

the Police Station Sarband, Peshawar. He was forwarded to the 

learned Judge Special Court for trial. The learned Judge while 

concluding the trial, sentenced him to 3 years R.I. with a fine of 

Rs.10000/- or in default to suffer two months S.I., with benefit of 

Section 382-B Cr.P.C., vide judgment dated 26-4-2010. Hence, this 

appeal. 

 

2. The learned counsel appearing on behalf of the 

appellant contended that the prosecution version qua recovery of 

contraband from the possession of the appellant does not appeal to 

common sense as no prudent man would hold a plastic bag 

containing chars in his hand at least after seeing the police 

checking the passengers in the bus. Such version, the learned 

counsel added, cannot be relied upon when they are in conflict with 

each other. 

 

3. As against that, the learned counsel appearing on 

behalf of the State argued that the statements of all the PWs are 

consistent with each other; that there is no contradiction worth the 

name; that the contradictions highlighted by the learned counsel for 

the appellant are minor discrepancies which are apt to occur in the 

statements of PWS   when there is a gap of one year or so between 

the date of occurrence and that of recording of evidence. The 

learned counsel next contended that even otherwise the evidence on 
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record cannot be doubted when there is absolutely nothing on the 

record to show that the PWs had any ill-will against the appellant.  

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. A perusal of the evidence on record reveals that the 

incriminating substance was recovered from the possession of the 

appellant. All the witnesses were subjected to a lengthy cross-

examination but nothing came to the fore as could discredit their 

testimony.  There is also nothing on the record to show that any of 

the PWs is having any grudge or animosity with the appellant as 

could become a reason for planting the material or bringing a false 

charge against him. Minor discrepancies are no doubt there in the 

statements of the PWs but they cannot be given much weight as 

they are apt to occur in the statements of witnesses who are 

perfectly honest that too when there is a gap of almost a year 

between the date of occurrence and that of the examination in the 

court. The conviction thus recorded by the learned trial court 

appears to be correct. However, the sentence of imprisonment for 3 

years appears to be too harsh in the circumstances of the case 

which is reduced to one year R.I. The sentence of fine is also 

reduced from Rs.10000/- to Rs.2000/- or in default to undergo 15 

days S.I.  

 

6. Resultantly, the appeal is partially allowed in the 

above terms. 

 

CHIEF JUSTICE  

 

Announced on                J U D G E 

15
th

 June 2010  
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Kareem Jan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 259/2010         Date of hearing 30.06.2010 

 

EJAZ AFZAL KHAN , C.J.-   A car bearing registration 

No. B-3496 Peshawar was stopped near Toll Plaza Motorway 

Peshawar. It was driven by Karim Jan, while the other front seat 

was occupied by Daud Jan, appellants herein. When searched, a bag 

lying beneath the legs of Daud Jan was recovered. When opened, it 

was found packed with heroin which on being weighed was found 

to be 10 Kg. A case under Section 9(c) CNSA was registered, vide 

FIR No.55, dated 14-11-2009 in Police Station ANF Peshawar. 

After arrest and completion of investigation, they were forwarded 

to the Judge Special Court for trial who on its conclusion, convicted 

and sentenced them to six years R.I. each,  with a fine of Rs.one lac 

each, or in default to undergo one year S.I. each and also ordered 

confiscation of the vehicle, vide judgment dated 16-3-2010. Hence, 

Cr.A.No.259, 250 & 235 of 2010, which are disposed of by this 

single judgment. 

 

2. The learned counsel appearing on behalf of appellant 

in Cr.A.Nos.250 & 259 of 2010 contended that when the 

incriminating substance was recovered from beneath the seat of 

appellant Daud Jan,  the former could not be linked therewith. The 

learned counsel next contended that where PW.1 stated that sample 

of 10 grams was taken from each packet, no reliance can be placed 

on the report of chemical examiner when according to another 

witness and the report itself, 5 grams were taken from each packet. 

The learned counsel next contended that where the report was not 

signed by the Chemical Examiner in accordance with Section 35 of 

the CNSA, no reliance much less implicit could be placed on that in 
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a case involving capital punishment. The learned counsel next 

contended that where nothing has been brought on the record to 

show that the vehicle driven by the appellant was consciously used 

in the commission of the crime, the confiscation of the vehicle was 

absolutely uncalled for. The learned counsel appearing on behalf of 

appellant in Cr.A.No.235/2010 contended that where there is 

nothing on the record to show that the appellant was in conscious 

possession of the incriminating substance,  he cannot be held to 

have been linked with the crime that too when it is admitted by one 

of the PWs that the incriminating substance, according to his 

investigation, belonged to Malik Javed. 

  

3. As against that, the learned counsel appearing on 

behalf of the State contended that a huge quantity of contraband has 

been recovered from the conscious possession of the appellants; 

that all the PWs are consistent on all material particulars and that 

the conviction and sentence recorded by the learned trial court 

being based on proper appraisal of evidence do not call for 

interference. 

 

4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties. 

 

5. A perusal of the statements of the PWs reveals that 

the incriminating substance was found beneath the legs of appellant 

Daud Jan. It has been suggested during the course    of cross-

examination that the    bag containing incriminating substance was 

kept in the car by one Malik Javed. It was also admitted by PW.3 

that according to his investigation, the incriminating substance 

belonged to Malik Javed but this aspect has not been specifically 

reflected in the final report and instead both the appellants 

alongwith Malik Javed have been found to have been involved in 

the commission of the crime. We have also gone through the police 

diaries to verify the truth of this concession but there is nothing in 

the diaries as could suggest that the said officer ever conducted any 

independent investigation in this behalf. Involvement of Malik 

Javed appears to have been based on the police statements of the 
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co-accused. Therefore, this concession being against the opinion 

expressed in the final report and the evidence recorded in the court 

appears to be a concession made under obligation which cannot be 

given much weight, notwithstanding that complicity of Malik Javed 

cannot be ruled out in the circumstances of the case. 

  

6. Now the question arises whether Karim Jan who has 

been shown to have been a driver can be said to have been linked 

with the crime when the incriminating material was recovered from 

a bag lying under the legs of appellant Daud Jan and whether the 

substance recovered from the car driven by him can be said to have 

been in his conscious possession. Our answer to the question is a 

simple “Yes ” because the vehicle wherefrom the incriminating 

substance was recovered was not a Taxi but a private vehicle. No 

evidence much less convincing has been brought on the record to 

prove that the vehicle was a Taxi. Similarly, no evidence was led to 

prove that the appellant Karim Jan was in fact a Taxi Driver. The 

argument that the appellant Karim Jan had no conscious knowledge 

of the incriminating substance does not appeal to common sense. 

There is also nothing on the record to show that the vehicle of the 

appellant Karim Jan was hired by appellant Daud Jan for some 

errand or any other purpose. It is true that no incriminating 

substance  was recovered from the personal possession of appellant 

Karim Jan but this substance which was not in a small quantity 

could not have been carried in this way without the complicity of 

appellant Karim Jan. Even otherwise, alike defence that the 

substance was belonging to Malik Javed also shows some pre-

concert and pre-arrangement on their part. The question of false 

implication also does not arise when the statement of all the PWs 

are consistent and in line with each other and there is nothing on the 

record to show that any one of them has any motive to rope them 

in. A few discrepancies have cropped up during the course of cross-

examination as highlighted by the learned counsel for the appellants 

but they appear to be in the nature of concessions made by the PWs 

under obligations. The defect vis-à-vis the report of the Chemical 

Examiner is also not of much value when  suggestion made by the 

defence counsel has been repelled by the PW that the test and result 

was not issued by the Chemical Examiner. We, therefore, are 
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constrained to hold that the charge against the appellants has been 

proved beyond any shadow of reasonable doubt and that they have 

rightly been convicted by the trial court. 

 

7. When the vehicle owned by the appellant Karim Jan 

has been found to have been used in the commission of the crime, 

its confiscation being in consonance with law is also not open to 

any interference. However, the quantum of sentence in the 

circumstances of the case, appears to be too harsh. We thus while 

partially allowing the appeals, bearing Nos.250 & 235 of 2010, 

maintain the conviction but reduce the sentence of imprisonment 

from six years each to three years each, and reduce that of fine from 

Rs.one lac each to Rs.Fifty thousand each. In default of fine, they 

would suffer six months S.I. each. The benefit of Section 382-B 

Cr.P.C. is kept intact. Appeal No.259/2010 is dismissed. 

 

 

CHIEF JUSTICE  

 

Announced on                          J U D G E 

30th June, 2010  
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Dawood Jan --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 235/2010         Date of hearing 30.06.2010 

 

EJAZ AFZAL KHAN , C.J.-   By this single judgment, 

we propose to dispose of Cr.A.No.259, 250 & 235 of 2010 wherein 

appellant of the first two appeals has questioned his conviction and 

sentence and also confiscation of his vehicle while the appellant of 

last appeal has questioned his conviction and sentence as they not 

only arise out of the same case but also against the same impugned 

judgment. 

 

2. The learned counsel appearing on behalf of appellant 

in Cr.A. Nos. 250 & 259 of 2010 contended that when the 

incriminating substance was recovered from beneath the seat of 

appellant Daud Jan, he could not be linked therewith. The learned 

counsel next contended that where PW.1 stated that sample of 10 

grams was taken from each packet, no reliance can be placed on the 

recovery of the incriminating substance or even on the report of 

chemical examiner when according to another witness and even as 

per report of the chemical examiner 5, 5 grams were taken from 

each of the samples. The learned counsel next contended that where 

the report was not signed by the Chemical Examiner in accordance 

with Section 35 of the CNSA, no reliance much less implicit can be 

placed on that in a case involving capital punishment. The learned 

counsel next contended that where nothing has been brought on the 

record to show that the vehicle driven by the appellant was 

consciously used in the commission of a crime, the confiscation of 

the vehicle was absolutely uncalled for. The learned counsel 

appearing on behalf of appellant in Cr.A.No.235/2010 contended 

that where there is nothing on the record to show that the appellant 
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was in conscious possession of the criminating substance,  he 

cannot be held to have been linked with a crime that too when it 

was admitted by one of the PWs that the incriminating substance, 

according to his investigation, belonged to Malik Javed. 

  

3. As against that, the learned counsel appearing on 

behalf of the State contended that huge quantity of contraband has 

been recovered from the conscious possession of the appellants; 

that all the PWs are consistent on all material particulars and that 

the conviction and sentence recorded by the learned trial court do 

not call for interference. 

 

4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties. 

 

5. A perusal of the statements of the PWs reveals that 

the incriminating substance was found beneath the legs of appellant 

Daud Jan. It has been suggested during the course of cross-

examination that the    bag containing incriminating substance was 

kept in the car by one Malik Javed. It was also some how admitted 

by PW.3 that according to his investigation, the incriminating 

substance belonged to Malik Javed but this aspect has not been 

specifically reflected in the final report and instead both the 

appellants alongwith Malik Javed have been equally found to have 

been involved in the commission of a crime. This concession being 

against the averments made in the final report and the evidence 

recorded in the court appears to be a concession made under 

obligation which cannot be given much weight, notwithstanding 

that complicity of Malik Javed cannot be ruled out in the 

circumstances of the case. Now the question arises whether Karim 

Jan who has been shown to have been a driver can be said to have 

been linked with the crime when the incriminating material was 

recovered from a bag lying under the legs of appellant Daud Jan 

and whether the recovery of the substance from the car driven by 

him can be said to have been in his conscious possession.  
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      CHIEF JUSTICE  

 

Announced on                   J U D G E 

30th June, 2010  
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Iftikhar Rafique --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 209/2010         Date of hearing 01.07.2010 

 

EJAZ AFZAL KHAN , C.J.-   A bag lying with the 

appellant in the International Departure Hall, Peshawar Airport was 

taken possession of by Mumtaz Hussain, S.I. ANF, Peshawar. As 

the lock was numerical, it was opened with the help of the 

appellant. When searched, a packet containing heroin weighing 

8500 grams was found. A case under Section 9(c) CNSA was 

registered, vide FIR No.20, dated 26-3-2009 in Police Station ANF 

Peshawar. After arrest of  the appellant and completion of 

investigation, he was forwarded to the Judge Special Court for trial 

who on its conclusion, convicted and sentenced him to five years 

R.I.,  with a fine of Rs.Two lac, or in default to undergo two year 

S.I., with the benefit of Section 382-B Cr.P.C., vide judgment dated 

4-3-2010. Hence, this appeal. 

 

2. Main defence of the learned counsel appearing on 

behalf of the appellant was that the bag did not belong to the 

appellant and that one Nazar Hussain at the eleventh hour had 

handed it over to him with the request to hand it over to someone 

by the name of Yousaf at UK Airport and that he had no knowledge 

that it was containing incriminating substance like heroin. The 

learned counsel considered this story to be plausible by projecting 

that the appellant being be a victim of mild schizophrenia, appeared 

to be credulous.  But when he sensed that this story did not sound 

believable   to the bench, he in the alternative asked for reduction in 

sentence by submitting that there were as many as two packets in 

the shopper and samples were taken only from one and not both of 

them. 
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 3. As against that the learned counsel appearing on 

behalf of the respondent by taking us through the entire evidence 

tried to canvass at the bar and successfully so that the case against 

the appellant has been proved beyond any shadow of doubt as all 

the witnesses are unanimous in their narrations. The stance of the 

learned counsel for the respondent appears to be correct as there is 

absolutely nothing on the record to show any ill-will or animus on 

the part of any of the PWs as could be a reason for foisting a false 

recovery on the appellant or implicating him falsely. However, 

when we confronted him with the observation of the trial court 

which held out an impression that the samples were taken from one 

of the packets as one was lying open and the other was lying sealed, 

he could not, despite effort, repel the impression.  

 

4. We have gone through the record carefully and 

considered the submissions made by the learned counsel for the 

parties. 

 

5. Though we are convinced that the charge against the 

appellant has been proved beyond any shadow of doubt but when 

the samples were taken from one of the packets, the substance lying 

in the other packet can not be said to have been proved to be heroin. 

It has also come on the record that both the packets were of equal 

weight. We, thus hold that only half of what has been recovered 

from the appellant, has been proved to be heroin. We, therefore, 

reduce the sentence of five years R.I. to two years R.I. and that of 

fine from Rs.Two lac to Rs.one lac, or in default to suffer one year 

S.I., leaving the benefit of Section 382-B Cr.P.C. in tact. 

 

6. The appeal is partially allowed in the above terms. 

 

 

CHIEF JUSTICE  

 

Announced on                           J U D G E 

Ist July,  2010.  
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Ikhtiar Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 196/2010         Date of hearing 05.07.2010 

 

EJAZ AFZAL KHAN , C.J.-   Mst.Muqadas, aged about 

7/8 years,  accompanied by her father Fayaz Ali reported in the 

Police station that on the day of occurrence, she was alone in her 

house, that in the meanwhile her paternal uncle Ikhtiar Ali, 

appellant herein, came there and subjected her to carnal 

intercourse, that since he left the house, she narrated the story to 

her father on his return. A case under Section 377 PPC was 

registered against him, vide FIR No. 209, dated 18-3-2009 in the 

Police Station Akora Khattak. She was sent to the Doctor for 

medical examination who found the following:- 

 

1. Per vaginal hymen intact, no bruises. 

2. Per rectum par-anal laceration at 12’O clock 

position.  

3. Bruises around anal region. 

4. Mild laceration around anal region. 

5. Two fingers passes easily. 

6. Stools were passing. 

 

Semen Swabs were also taken and sent to the expert. On 

completion of investigation, the appellant was forwarded to the 

court of learned Additional Sessions Judge-II, Nowshera, for trial, 

who at its end, convicted and sentenced him to undergo 10 years 

R.I. with a fine of Rs.30000/- or in default to undergo six months 

S,I., with benefit of Section 382-B Cr.P.C. , vide his judgment 

dated 8-2-2010. Hence, this appeal. 
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2. Learned counsel appearing on behalf of the 

appellant contended that the story narrated in the FIR has been 

improved by introducing many after-thoughts & additions; that the 

story narrated in the FIR is not only unbelievable but it also 

appears to be unnatural as an incident of this nature can never take 

place in a house which was admittedly jointly owned and inhabited 

by many; that no reliance can be placed on the report of the Doctor 

as he neither said conclusively that the victim was subjected to 

carnal intercourse nor he anywhere stated that the swabs were 

taken and sent to the chemical examiner, nor the official receiving 

such phial was ever examined in the court, that the entire story is 

result of concoction and fabrication because father of the appellant 

refused to give hand of his daughter to one Sufaid who is maternal 

uncle of the complainant. 

 

3. As against that learned counsel appearing on behalf 

of the State argued that the story being natural and straightforward 

is free from any taint or artifice of concoction; that there is 

absolutely nothing on the record to show that a minor girl of 7/8 

years could falsely implicate the appellant and sacrifice her good 

name on the altar of any thing of the sort described by the learned 

counsel for the appellant.  He next contended that the statement of 

the father of the complainant is also natural and straightforward as 

no body would put fair name of his daughter at stake just to settle 

the score over a very petty thing of refusal of hand of a girl who 

also happens to be his sister. He by concluding his arguments 

submitted that the prosecution version being supported by medical 

evidence and the report of the chemical examiner connects the 

appellant with the crime beyond any shadow of doubt and that the 

conviction and sentence recorded by the learned trial court are not 

open to any exception.  

 

4. I have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. A perusal of the evidence on record would reveal 

that the complainant, though a girl of 7/8 years, has given a 
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spontaneous and straightforward account of the occurrence. She 

stated in her statement recorded in the court that she was taken to 

the Veranda of her house, undressed and subjected to carnal 

intercourse by the appellant. She narrated the same story to her 

father the same day who took her to the Police Station for reporting 

the incident. She was medically examined the same day. Swabs 

were also taken and sent to the expert who opined it to be stained 

with human semen. The version given by her is corroborated not 

only by the statement of her father but also by the medical 

evidence and the report of the chemical examiner. She and her 

father were subjected to stern and even searching cross-

examination but nothing could be brought forth from their  mouth  

as could suggest that the  charge  against the appellant was made 

falsely. Motive has been brought on record by the appellant but 

that appears to be too week for bringing a false charge of this 

nature against him. Even otherwise, it is unbelievable that a father 

would  put  the  future and fair name of his daughter at stake just to 

settle  the  score  over  refusal  of the hand of a girl for his brother-

in-law  when he girl also happens to be his sister. I thus have no 

doubt that the charge against the appellant has been proved beyond 

any shadow of doubt and that the learned trial Court rightly 

convicted him. However, the quantum of sentence appears to be 

too harsh in the circumstances of the case as the appellant just 

entered his twenties when he committed this crime. I thus reduce 

the sentence of imprisonment from 10 years R.I. to four years R.I. 

and that of fine from Rs.30000/- to Rs.15000/-, or in default to 

suffer three months S.I., keeping the benefit of Section 382-B 

Cr.P.C. intact.  

 

In the above terms, this appeal is partially allowed. 

 

 

CHIEF JUSTICE  

Announced on  

5
th

 July, 2010 
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Masood --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 20/2010         Date of hearing 06.07.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant was tried in a 

case registered against him under Section 13 A.O., vide FIR 

No.181, dated 26-6-2008. On the conclusion of the trial, he was 

sentenced to undergo one year R.I., vide judgment dated 22-12-

2009. Hence, this appeal. 

 

2. The learned counsel appearing on behalf of the 

appellant contended that even if for a while recovery is presumed 

to have been effected from the possession of the appellant, but the 

very failure of the prosecution to produce and exhibit the pistol 

would negate it. 

  

2. The learned Additional Advocate General appearing 

on behalf of the State argued that where evidence on the record is 

consistent as to the factum of recovery and the testimony of all the 

PWs is uniform in material particulars, mere failure of the 

prosecution to produce and exhibit the pistol would be of no 

consequence. 

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. Though the recovery has been alleged by the PWs 

but according to the mode recognised by law for proof of such 

recovery is production and exhibition of the case property. So far 

this mode has been consistently followed and has not been 
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dispensed with for any reason as could be called tenable. Where it 

is not adhered to, we are afraid, charge against the appellant cannot 

be said to have been proved beyond any shadow of doubt. 

 

6. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the trial court 

stand set aside and the appellant is acquitted of the charge. He be 

set at liberty forthwith, if not required in any other case. 

 

CHIEF JUSTICE  

Announced on  

6th July, 2010             J  U  D  G  E  
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Nadeem --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 279/2010         Date of hearing 07.07.2010 

 

EJAZ AFZAL KHAN , C.J.-    vehicle was stopped near 

Toll Plaza Motorway, Peshawar. It was subjected to search which 

led to the recovery of 7 Kg of Chars from its tank. A case under 

Section 9 CNSA was registered against Gul Saeed Jan who was 

driving the Car and Nadeem appellant herein who was sitting on 

the seat alongside the driver. They were sent to the court of learned 

Judge Special Court for trial who on its conclusion sentenced them 

to three years R.I. each with a fine of Rs.50000/- each or in default 

to undergo six months S.I., with benefit of Section 382-B Cr.P.C., 

vide judgment dated 18-3-2010. Hence, this appeal. 

 

2. Main argument of the learned counsel appearing on 

behalf of the appellant was that where the incriminating substance 

was recovered from the tank of the car, appellant could not be 

saddled with its conscious possession. He being a passive 

passenger, the learned counsel added, had nothing to do with the 

act of carriage or trafficking of the substance thus recovered. 

Therefore, he concluded, his conviction and sentence being bad in 

law cannot be maintained. 

 

3. As against that learned counsel appearing on behalf 

of the State argued that when the appellant was found sitting in the 

vehicle wherefrom the incriminating substance was recovered, he 

shall be presumed to have been in its conscious possession in view 

of the provision contained in Section 29 of the CNSA and that the 

learned trial court by proceeding on this presumption, has rightly 
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recorded the conviction and sentence which being unexceptional 

cannot be interfered with.  

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. During the course of arguments, we asked the 

learned counsel for the respondent whether the recovery of the 

incriminating substance from the secret cavities of the vehicle can 

be debited in the account of the appellant who was just found 

sitting on the seat alongside the driver, his answer was in the 

affirmative. He, however, added that in such like cases, the court is 

to proceed on presumption because mens rea cannot be proved 

through concrete evidence. Granted that mens rea in such like 

cases cannot be proved through concrete evidence, but how actus 

rea simplicitor could connect the appellant with the crime when he 

was found just sitting on the seat alongside the driver. When no 

answer much less convincing is available, mere presumption 

would not be sufficient to link the appellant with the crime, 

especially when the actus rea being just passive sitting on the seat 

alongside the driver evinces no criminality. The conviction and 

sentence recorded by the trial court cannot thus be maintained. 

 

6. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the trial court 

stand set aside and the appellant is acquitted of the charge. He be 

set at liberty forthwith, if not required in any other case. 

 

CHIEF JUSTICE  

 

Announced on  

7th July, 2010                     J  U  D  G  E 
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Mst. Merjana --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 140/2010         Date of hearing 15.07.2010 

 

EJAZ AFZAL KHAN , C.J.- Appellant Mst. Merjana was 

found in possession of 3000 grams of chars. A case under Section 9 

CNSA was registered against her at Police Station Jungle Khel, 

Kohat, vide FIR No.659, dated 22-8-2009. On completion of 

investigation, she was sent to the court of learned Judge Special 

Court, Kohat, who on its conclusion, sentenced her to 3 years R.I. 

with a fine of Rs.5000/- or in default to undergo two months S.I., 

with benefit of Section 382-B Cr.P.C., vide judgment dated 3-2-

2010. Hence, this appeal. 

 

2. Learned counsel appearing on behalf of the appellant 

in the first instance by referring to some discrepancies in the 

statements of the PWs contended that when one of the PWs says 

that the incriminating substance alongwith samples was handed 

over to the I.O., while the latter denies it, the case cannot be said to 

have been proved beyond reasonable doubt. The learned counsel 

when sensed that these discrepancies are not of a nature as could 

warrant acquittal of the appellant, he in the alternative, asked for 

reduction in the sentence by submitting that she being a female 

appears to have been exploited by someone for carrying the 

substance. 

 

3. The learned AAG appearing on behalf of the State 

defended the conviction by referring to the evidence on the record 

but could not resist the prayer addressed in the alternative. 
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4.  We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. A perusal of the evidence reveals that the 

incriminating substance was recovered from the possession of the 

appellant. All the PWs are in agreement with each other on this 

crucial aspect of the case. They were no doubt subjected to a 

thorough going cross-examination but nothing could be extracted 

from any of them as could dilute the evidentiary worth of their 

testimony. There is also nothing in their cross-examination as could 

show that the charge against the appellant was motivated by any 

vengeance, vendetta or any other interest. When so, we are 

convinced that the appellant was rightly convinced by the learned 

trial Court. However, the sentence being on the higher side calls for 

reduction, that too, when according to one of the PWs, one of the 

packets contained more than 8 slabs but the samples appear to have 

been taken from three only. In this context, the entire substance 

cannot be said to have been proved as narcotics. In these 

circumstances, we, while maintaining the conviction, reduce the 

sentence of imprisonment to the one already undergone by the 

appellant. However, the sentence of fine is kept intact. 

   

CHIEF JUSTICE  

 

Announced on                   J U D G E  

15
th

 July, 2010  
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Imran --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 246/2009         Date of hearing 15.09.2010 

 

EJAZ AFZAL KHAN, C.J.- A Motor Car bearing 

No.2675 LZS coming from Bara was stopped and subjected to 

search which led to the recovery of 170 packets of Chars weighing 

204 Kgs. A case under Section 9 CNSA was registered against the 

appellant who happened to be its driver at the relevant time. On 

completion of investigation, he was forwarded to the court of 

learned Special Judge for trial who on its conclusion, sentenced 

him to imprisonment for life with a fine of Rs.One lac, or in 

default to undergo further one year S.I., with the benefit of Section 

382-B Cr.P.C,., vide judgment dated 11-6-2009. Hence, this 

appeal.  

 

2. Main contention of the learned counsel appearing 

on behalf of the appellant was that according to the FIR, recovery 

Memo and the statements of the PWs recorded in the court, the 

substance recovered from the appellant was Chars Pukhta but on 

examination it was found to be Chars Gardah.  He next contended 

that where the report of the Chemical Examiner does not bear the 

emboss mark, it cannot be relied upon.  

 

3. The learned Additional Advocate General appearing 

on behalf of the State defended the impugned judgment by 

submitting that the dichotomy between the prosecution version and 

observation of the trial court as to the nature of the incriminating 

substance is not of a nature as could call for an outright acquittal. 

Similarly, the absence of emboss mark, he added,  is not a lapse of 
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the nature which can create doubt as to the recovery of huge 

quantity of chars. 

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

5. Though according to the FIR, the recovery Memo 

and the statements recorded in the court, the incriminating 

substance recovered from the appellant has been shown to be 

Chars Pukhta but according to the observation of the court it was 

found to be in Gardah form. We in view of this dichotomy asked 

for the production of the property, which was accordingly 

produced. On inspection, the observation of the learned trial court 

was found to be correct. Another serious lapse in the case is 

absence of emboss mark. In this situation, when description of the 

property as given in the FIR, the recovery Memo and the 

statements recorded in the court, does not correspond with the 

observation of the trial and this court and the report of the 

Chemical Examiner also does not bear the Emboss Mark, 

examination of fresh samples by the Chemical Examiner would be 

essential for the just decision of the case. We, thus, allow this 

appeal, set aside the conviction and sentence recorded by the trial 

Court and send the case back to the trial Court for decision afresh 

after doing the needful. The parties are directed to appear before 

the trial court on 2-10-2010. 

 

CHIEF JUSTICE  

Announced on  

15
th

 Sept, 2010                      J  U  D  G  E  
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Shaukat Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

Cr.A.No. 593/2010         Date of hearing 23.09.2010 

 

EJAZ AFZAL KHAN , C.J.-   A Corolla Motor Car 

bearing Registration No.Peshawar N-9696 was searched which led 

to the recovery of 25 Kg of chars. Shaukat Ali, appellant in 

Cr.A.No. 593/2010, who was driving the vehicle and Mst.Tahira, 

appellant in Cr.A.No.585/2010 who was sitting on the front seat, 

were charged in the case registered  against them under Section 9 

CNSA , vide FIR No. 816, dated 28/12/2007 at Police Station 

Chamkani, Peshawar. On completion of investigation, they were 

sent to the court of learned Judge Special Court for trial who on its 

conclusion sentenced them to imprisonment for life with fine of 

Rs.10000/-each or in default to undergo one year S.I., vide 

judgment dated 26-9-2008. They preferred appeals in this court 

which were allowed vide judgment dated 9-2-2010, by holding as 

under :- 

“Whether the Assistant Chemical Examiner 

possessed the required qualifications and could be 

held to have been notified as such in terms of Section 

35 of the Act and whether such report could be made 

basis for convictions, are the questions which can only 

be addressed after summoning and examining the said 

Examiner. As these grounds have to be conclusively 

dealt with for the just decision of the case, remand of 

the case would be inevitable. We thus without 

entering into the merits of the case allow these 

criminal appeals, set aside the convictions and 

sentences recorded by the learned trial court and send 

the cases back thereto for decision afresh after 

attending to the questions highlighted above.” 
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3. The learned trial Judge after examining the 

chemical examiner, again convicted and sentenced the appellants 

to imprisonment for life with fine of Rs.10000/- each or in default 

to undergo one year S.I. each, vide judgment dated 8-6-2010. 

Hence, the appeals mentioned above which are disposed of by this 

single order. 

 

4. The learned counsel appearing on behalf of the 

appellants contended that when the person analysing the samples 

cannot be termed as a Government Analyst in terms of Section 35 

of the CNSA and rules made there under, his report is shorn of any 

probative worth, therefore, no conviction and sentence can be 

maintained on its strength. 

  

5. As against that, the learned counsel appearing on 

behalf of the State defended the report but when confronted 

whether the analyst giving opinion can be termed as a Government 

Analyst within the terms of Section 35 of the CNSA and the Rules 

framed there under, he could not give any answer much less 

satisfactory. Such report thus cannot be relied upon. As far as 

merits of the case are concerned, we would not like to comment on 

that because in the matrix of this case, we are of the view that re-

examination of the samples by a qualified Government Analyst 

would be just and fair not only to the appellant but to the 

respondents as well. Remand of the case would again be inevitable. 

We thus allow these appeals, set aside the convictions and 

sentences recorded by the trial court and send the case thereto for 

decision afresh after taking the samples and getting them examined 

from the Government Analyst duly appointed in terms of Section 

35 of the CNSA and the Rules made there under. Since the 

appellants have been in jail for almost three years, it will be 

equally unjust to keep them in jail again. We direct their release on 

bail if they furnish bail bonds in the sum of Rs.three lac each, with 

two sureties, each in the like amount to the satisfaction of the trial 

court. 

CHIEF JUSTICE  

Announced on  

23
rd

 Sept., 2010                      J  U  D  G  E  
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Shaukat Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 593/2010         Date of hearing 23.09.2010 

 

EJAZ AFZAL KHAN , C.J.-   Vide our detailed 

judgment in connected Cr.A.No.593/2010, this appeal is allowed, 

the conviction and sentence recorded by the trial court is set aside 

and the case is sent thereto for decision afresh after taking the 

samples and getting them examined from the Government Analyst 

duly appointed in terms of Section 35 of the CNSA and the Rules 

made there under . Since the appellant has been in jail for almost 

three years, it will be equally unjust to keep her in jail again. We 

direct her release on bail if she furnishes bail bonds in the sum of 

Rs.three lac, with two sureties, each in the like amount to the 

satisfaction of the trial court. 

 

CHIEF JUSTICE  

Announced on  

23
rd

 Sept., 2010                     J  U  D  G  E 
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Rehmanullah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 510/2010         Date of hearing 30.09.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant was found in 

possession of 1050 grams of chars when he was travelling in a Bus. 

A case under Section 9 CNSA was registered against him, vide FIR 

No.356, dated 12-5-2009, in Police Station Gulbarg, District 

Peshawar. After his arrest and completion of investigation, he was 

sent to the learned Judge Special Court, Peshawar for trial who on 

its conclusion, sentenced him to imprisonment for one year with a 

fine of Rs.5,000/- or in default to undergo one months S.I.,  vide 

judgment dated 5-5-2010. Hence, this appeal.  

 

2. Learned counsel appearing on behalf of the appellant 

contended that when there are unconformable contradictions in the 

statements of the PWs, the very occurrence becomes doubtful as 

according to PW.1 it was he who stopped the Bus for search while 

according to PW.2, it was indeed he who stopped the Bus. The 

learned counsel next contended that where ASI Khalid Rehman was 

not competent to search the appellant within the terms of Section 21 

of the CNSA, the entire proceeding of search and recovery being 

coram non judice cannot be made basis for conviction in such like 

cases. He next contended that according to the version given in the   

FIR and the recovery Memo, the incriminating substance was Chars 

Pukhta but this version cannot be relied upon when  according  to 

the statements recorded in the court, it was consisting of pieces, 

meaning thereby that it was Chars Garda.  

 

3. As against that, the learned counsel appearing on 

behalf of the State argued that minor contradictions are not of a 
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nature as could cast doubt on the prosecution version; that the in-

competency of the ASI under the law cannot result in vitiation of 

the entire proceedings and that the contradiction as to the nature of 

the substance is also not of a type as could make the prosecution 

version doubtful. The learned counsel by concluding her arguments 

submitted that the conviction and sentence being based on proper 

appreciation of the evidence, do not call for any interference. 

 

4. We have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

  

5. Who stopped the vehicle at the relevant time, may 

not be of much significance. Similarly, search of the appellant by 

the ASI is not damaging to the prosecution when the Supreme 

Court held that the provision of Section 21 CNSA is directory and 

neglect to comply therewith has no consequence much less 

damaging to the prosecution. However, the last contention of the 

learned counsel for the appellant cannot be ignored altogether as 

according to the version given in the FIR, the incriminating 

substance recovered was Chars Pukhta while according to the 

statements made in the Court it was Chars Garda. In the latter case, 

the samples should have been taken from each of the pieces, but 

that too was not done. Many things on the record show that the 

recovery appears to be motivated, particularly a constable who 

being a co-villager and inimically disposed to the appellant, had a 

chance to manipulate things against him. In these circumstances, 

when the appellant has already undergone two months R.I. and is a 

student as well, we do not feel inclined to maintain his conviction 

and sentence. We thus allow this appeal, set aside the conviction 

and sentence recorded by the trial Judge and acquit him of the 

charge. Since appellant is on bail, he is absolved from the liability 

of bail bonds. 

 

CHIEF JUSTICE  

 

Announced on                  J U D G E 

30
th

 Sept.,2010  
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Zubair --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 141/2010         Date of hearing 08.10.2010 

 

EJAZ AFZAL KHAN , C.J.-  Appellant Zubair was found 

in possession of a Kalashnikov of 7.62 bore alongwith 25 live 

rounds. A case under Section 13 A.O. was registered against him, 

vide FIR No. 337, dated 19-9-2009 in Police Station Jabbar, 

District Mardan. On completion of investigation, he was forwarded 

to the court of the learned Sessions Judge, Mardan, for trial, who 

on its conclusion sentenced him to three years R.I. with a fine of 

Rs.5000/- or in default to suffer six months S.I., vide judgment 

dated 3-2-2010. Hence this appeal. 

 

2. Learned counsel appearing on behalf of the 

appellant contended that the Kalashnikov was licensed; that though 

it was recovered from the appellant but the license holder of the 

rifle was accompanying him at the time of recovery and that the 

police proceeded to register a case notwithstanding the appellant 

and the license holder cried hoarse. The learned counsel in support 

of his contention also referred to the attested copy of the ordersheet 

dated 18-2-2010 of the Judicial Magistrate-IV, Mardan.  

  

3. As against that the learned DAG appearing on 

behalf of the State contended that the rifle may be licensed but at 

the relevant time neither the owner asserted this fact nor showed 

his license. 

 

4. I have gone through the record carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 
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5.  When the rifle was licensed and its holder was also 

proceeded against and sentenced to pay fine as is evident from the 

ordersheet mentioned above, the story projected by the appellant 

during the course of cross-examination and statement recorded 

under section 342 Cr.P.C. appears to be more probable. Needless to 

say that even a single doubt if found reasonable is sufficient to 

warrant the acquittal of the accused.  I thus allow this appeal, set 

aside the conviction and sentence recorded by the trial court and 

acquit him of the charge. He is on bail, thus exonerated from the 

liability of bail bonds. 

 

                                                            CHIEF JUSTICE  

 

Announced on                  JUDGE 

8
th

 Oct., .2010  
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Saleem Khan --- Appellant/Petitioner (s) 

 

Versus 

Nawab Khan --- Respondent (s) 

 

JUDGMENT 

Cr. A No. 647/2009               Date of hearing 12.10.2010 

 

EJAZ AFZAL KHAN, CJ.- Salim Khan, appellant 

herein, alongwith his acquitted co-accused was charged for having 

effectively fired at deceased Tasleem Khan and his driver Shah 

Mehmood. Tasleem Khan on being hit succumbed to his injuries 

while the driver on being hit sustained injuries on his person. A 

case under Sections 302 / 324 / 427 / 34 / 109, PPC was registered 

vide FIR No.316 dated 23.07.2002 in Police Station Cantt:, Kohat. 

The acquitted co-accused faced the trial earlier, who, after its 

conclusion, were acquitted. The appellant remained fugitive from 

law, but on his arrest and conclusion of investigation, he too was 

forwarded to the Court of learned Additional Sessions Judge-III, 

Kohat for trial, who, on its conclusion, sentenced him to suffer 

imprisonment for life under Section 302(b) of the PPC and to pay 

Rs.50,000/- as compensation under Section 544(A) of the Cr.PC 

and in default thereof, to further undergo six months S.I. He was 

also sentenced to pay Rs.10,000/- as damages under Section 427 of 

the PPC or in default thereof, to further undergo two months S.I 

with the benefit of Section 382-B of the Cr.PC, vide judgment 

dated 22.12.2009. Hence, this appeal.  

 

2. During the pendency of the appeal, the matter was 

patched up between the parties. The case was sent to the learned 

Sessions Judge, Kohat to verify the genuineness of the patch up. 

The learned Sessions Judge submitted his report affirming the 

genuineness of the patch up between the parties. He also recorded 

the statements of all the legal heirs of the deceased affirming that 

they pardoned the appellant in the name of Almighty Allah by 

waiving their rights of ‘Qisas’ and ‘Diyat’ and that they have no 
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objection to the acquittal of the appellant. The deed and the 

proforma executed in this behalf are already on the file. Mr. Abdur 

Rauf Gandapur, Advocate, appearing on behalf of the State, after 

going through all the relevant documents and satisfying himself as 

to the genuineness of the patch up has no objection to the acquittal 

of the appellant. In this view of the matter, we allow this appeal on 

the basis of patch up, set aside the conviction and sentences 

recorded by the learned Trial Court and acquit the appellant of the 

charges levelled against him. He be set free forthwith, if not 

required in any other case.     

 

Announced  

12. 10. 2010                  CHIEF JUSTICE  

 

                J U D G E
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Said Kamal --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 231/2010         Date of hearing 25.10.2010 

 

EJAZ AFZAL KHAN , C.J.-   The facts leading to the 

registration of case FIR No.67, dated 31-7-2009 under Sections 

324/34 PPC in Police Station Totalai, Buner, against the appellants 

are that on the date of occurrence Muhammad Saeed Complainant 

and Muhammad Sadiq injured were proceeding from their landed 

property to their houses; that when they reached near the scene of 

occurrence known as thoroughfare of village Troake, they were 

fired at by Said Kamal and Hazrat Inam, appellants herein; that 

with the shot fired by the former,  PW Muhammad Sadiq was hit 

on the chest while with the shot fired by the latter, the complainant 

was hit on the scrotum. The incident was reported which 

culminated in the registration of case mentioned above.  

 

2. After their arrest and completion of investigation, 

the appellants were sent to the court of learned Sessions Judge, 

Buner, for trial, who, on its conclusion, convicted them under 

Section 337-D PPC and sentenced them to undergo five years 

R.I.each. Both were ordered to pay compensation in the shape of 

Arsh equivalent to 1/3
rd

 of Diyat to each of the injured, also 

extending them benefit of Section 382-B Cr.P.C., vide judgment 

dated 25
th

 February, 2010. Hence, this appeal. 

 

3. Learned counsel appearing on behalf of the 

appellants contended that when one empty was recovered from the 

spot, the entire prosecution version showing the participation of 

two persons in the crime is belied altogether. The learned counsel 

next contended that when father had no motive to commit the 
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crime, his implication in the case appears to be ornamental and 

even exaggerated as is often done in this part of the country. The 

learned counsel next contended that even if it is proved on the 

record that the complainant and his companion were fired at by 

both of them and as a result thereof they suffered injuries in the 

nature of Jaifah, the sentence in terms of imprisonment could not 

be awarded when there is nothing on the record to show that any of 

the appellants was habitual, hardened, desperate and dangerous 

criminal. 

 

5. As against that, the learned counsel appearing for 

the State assisted by learned counsel for the complainant contended 

that the charge levelled against the appellants in a promptly lodged 

FIR rules out the possibility of exaggeration or false implication; 

that the statements of witnesses being consistent and confidence 

inspiring link the appellants beyond any shadow of doubt; that the 

learned trial court properly appraised the evidence on the record 

while convicting and sentencing the appellants. The learned 

counsel next contended that where intention to kill was palpable 

from the record, it is not understandable as to why the learned trial 

court did not award sentence under section 324 PPC. 

 

6. I have gone through the evidence carefully and have 

also considered the submissions made by the learned counsel for 

the parties. 

 

7. A perusal of the FIR and the statements of the PWs 

recorded in the court shows that the complainant and his 

companion were on their way to their houses that they were fired at 

as soon as they reached near the thoroughfare of village Taroak. 

Both the witnesses reiterated the same story. They were subjected 

to a lengthy cross-examination but their testimony remained 

unshaken and unshattered. Though an effort was made to show that 

the charge against the father appears to be false but nothing could 

be brought on record to show that it was so. Appellant Said Kamal 

has been charged for firing at injured Muhammad Sadiq while 

Hazrat Inaam, father of appellant Said Kamal, has been charged for 

firing at the complainant. The evidence of these two witnesses does 
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not show any where that the charge was false or even exaggerated. 

Each of the appellants has been given specific role. Since it is a 

broad day light occurrence, question of mistaken identification 

would not arise in the circumstances of the case. The injury on the 

person of Muhammad Sadiq shows that the bullet hit the chest, 

pierced through the trunk of the body and made its exit in the 

scapular region. Since it passed the trunk of the body, therefore, it 

would clearly fall within the purview of Section 337-D PPC. He 

was thus rightly convicted by the learned trial court but since there 

is nothing on the record to show that the appellant causing this 

injury is habitual, hardened, desperate and dangerous criminal, he 

could only be convicted in terms of Arsh and not in terms of 

imprisonment in view of the provision contained in Section  337-N 

PPC. The sentence of five years rigorous imprisonment is, thus, set 

aside in respect of Said Kamal. The injury caused on the person of 

Muhammad Saeed, does not appear to have passed through any 

trunk of the body, therefore, it cannot be treated as Jaifah so as to 

attract the application of Section 337-D PPC. It being Ghair Jaifah 

and falling within the definition of Badiha, would attract “Daman” 

under Section 337 (F) PPC whose punishment is to be determined 

keeping in view the agony and the expenditure the victim under 

went because of such injury. An amount of Rs.40000/- as 

compensation would be sufficient in the circumstances of the case 

to meet the ends of justice. The sentence of imprisonment for five 

years under Section 337-D PPC is, therefore, set aside in respect of 

appellant Hazrat Inaam. 

 

8. Now the question arises whether such accused can 

be held guilty for attempting murder, the answer to this question is 

in the affirmative because the choice of weapons and the parts, 

aimed at while firing the shots leave no doubt about the intention to 

kill. I therefore, also award the sentence of two years R.I. to Said 

Kamal with a fine of Rs.5000/- or in default to undergo one month 

S.I. and award sentence of one year R.I. to Hazrat Inaam under 

Section 324 PPC with a fine of Rs.2000/- or in default to undergo 

15 days S.I. 
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9. With the above modifications, this appeal is 

disposed of accordingly 

  

CHIEF JUSTICE  

Announced on     

25
th

 Oct. , 2010  
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Muhammad Siyar --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 492/2009         Date of hearing 03.11.2010 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Muhammad 

Siyar and his co-accused Muhammad Israr were charged for the 

murder of deceased Muhammad Qasim Jan. A case under Section 

302/34 PPC was registered against them at Police Station Sardheri, 

District Charsadda, vide FIR No. 624, dated 7-10-2000. On 

completion of investigation, they were forwarded to the learned 

Additional Sessions Judge-III,  Charsadda, for trial who on its 

conclusion, sentenced the appellant Muhammad Siyar to 

imprisonment for life under Section 302(b) PPC with a 

compensation of Rs.50000/- in terms of Section 544-A Cr.P.C. or 

in default to undergo 3 months S.I., extending him benefit of 

Section 382-B Cr.P.C.,  while acquitted the other co-accused 

Muhammad Israr, vide judgment dated 26.9.2009. Hence, this 

appeal. 

 

2. Pending appeal, an application for early hearing of 

the main appeal was filed on the ground of compromise arrived at 

between the parties which was allowed and the main appeal was 

fixed for today. Today legal heirs of the deceased and the elders of 

the Area appeared in the court. They testified to the correctness of 

the compromise executed in this behalf, vide Ex.CW.1/1. Their 

statements were also recorded wherein they affirmed the 

genuineness of the compromise and expressed no reservation to the 

acceptance of the appeal and acquittal of the appellant. The learned 

counsel appearing on behalf of the State, too, expressed no 

reservation to the acquittal of the appellant.  
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3. In view of the above stated position, this appeal is 

allowed, the conviction and sentence recorded by the trial court 

under Section 302(b) PPC stand set aside and the appellant 

Muhammad Siyar is acquitted of the charge. He be set at liberty 

forthwith, if not required in any other case. 

 

  

CHIEF JUSTICE  

 

Announced on                        J U D G E 

3
rd

 Nov. .2010  
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Muhammad Nazeer --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 625/2010         Date of hearing 24.11.2010 

 

EJAZ AFZAL KHAN , C.J.- Appellants Muhammad 

Nazir alias Shangora and Taj Malook alongwith others were 

charged for the murder of Nadir Khan deceased. A case under 

Sections 302/34/148/149 PPC was registered against them, vide 

FIR No.1, dated 1-1-2008 in Police Station Khurshid Khan 

Shaheed (Khazakhela), District Swat. After their arrest and 

completion of investigation, they were sent to the court of learned 

Additional Sessions Judge-II, Swat for trial, who on its conclusion, 

sentenced each of them to undergo imprisonment for life under 

Section 302(b) PPC and to pay Rs.50000/-each, vide judgment 

dated 22.6.2010.Hence, this appeal. 

 

2. Pending appeal, the matter was patched up between 

the parties and a deed Ex.CW.1/1 in this behalf was also executed. 

To this effect, joint statement of the elders of the locality was also 

recorded who testified to the correctness of the said deed and 

affirmed the genuineness of the patch-up. The elders also 

confirmed that the deceased Nadir Khan is survived by four minor 

children, two sons, namely, Sikandar Khan and Hilal Khan, and 

two daughters, Mst.Samaa and Mst.Marwa. A sum of Rs.850000/- 

as share of Diyat was handed over to the Nazir of this Court for its 

deposit in some profit bearing Account of the Bank to be opened 

on behalf of minors, mentioned above, according to their sharee 

share. Mr.Abdul Rauf Khan Gandapur, counsel appearing on 

behalf of the State, too has no reservation as to the genuineness of 

the patch-up. What he insisted on the last date of hearing was the 
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guarantee of the rights of the minors which has been catered 

through the payments of amount mentioned above.  

  

4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the learned trial court stand 

set aside and appellants Muhammad Nazir alias Shangora and Taj 

Malook are acquitted of the charge. They be set at liberty 

forthwith, if not required in any other case. 

  

CHIEF JUSTICE  

 

Announced on              J U D G E 

24
th

 Nov. 2010 
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Muqarab Khan --- Appellant/Petitioner (s) 

 

Versus 

Azam Khan --- Respondent (s) 

 

JUDGMENT 

Cr. Appeal No. 403/2010          Date of hearing 25.11.2010 

 

EJAZ AFZAL KHAN, CJ.- Muqarrab Khan, appellant 

herein, alongwith his acquitted co-accused, was charged for the 

murder of deceased Nizar Ali. A case under sections 302 / 34 PPC 

/ 13 of the Arms Ordinance, 1965, was registered against them 

vide FIR No.1424 dated 25.10.2008 in Police Station City Mardan. 

They were tried by the learned Additional Sessions Judge-III, 

Mardan, who, in the end of the proceeding, sentenced the former to 

undergo imprisonment for life under section 302(b) of the PPC and 

to pay Rs.2,00,000/- as compensation to the legal heirs of the 

deceased under section 544-A of the Cr.P.C., and acquitted the 

latter vide his judgment dated 26.04.2010, Hence, this appeal.   

 

2. During the pendency of appeal, the elders of the 

locality intervened and pursuant thereto the matter was patched up 

between the parties. The father and mother of the deceased, in their 

Court statements, pardoned the appellant in the name of Almighty 

Allah and have got no objection to his acquittal on the basis of the 

compromise. A deed was also executed in this behalf, which has 

already been exhibited as Ex.CW-1/1 and placed on the record. 

The elders of the locality testified to the correctness of the 

proforma and the genuineness of the patch-up. Mr. Abdur Rauf 

Gandapur, Advocate, appearing on behalf of the State, after going 

through all the relevant documents and satisfying himself as to the 

genuineness of the patch up has no objection to the acquittal of the 

appellant. Since the legal heirs of the deceased have no objection 

to the acquittal of the appellant and so is the case with the learned 

counsel representing the State, we allow this appeal on the basis of 

patch up, set aside the conviction and sentences recorded by the 
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learned Trial Court and acquit the appellant of the charges levelled 

against him. He be set free forthwith, if not required in any other 

case.     

 

Announced  

25. 11. 2010             CHIEF JUSTICE  

 

                J U D G E
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Farman Ali --- Appellant/Petitioner (s) 

 

Versus 

Muhammad Rafique --- Respondent (s) 

 

JUDGMENT 

Criminal Appeal No. 553/2010     Date of hearing 07.12.2010 

 

EJAZ AFZAL KHAN, CJ.- Farman Ali, appellant herein, 

alongwith his absconding co-accused, was charged for the murder 

of deceased Khaista Rehman. A case under Sections 302 / 324 / 34 

PPC was registered against them vide FIR No.154 dated 

06.07.2000 in Police Station Akbarpura, District Nowshera. The 

appellant was tried by the learned Sessions Judge, Nowshera, who 

in the end of the proceeding, sentenced him to undergo 

imprisonment for life under Section 302 (b) / 34, PPC; five years 

R.I with a fine of Rs.20,000/- or in default whereof to undergo 

further six months S.I under Section 324 / 34, PPC; one year R.I 

under Section 337-A(i), PPC with a fine of Rs.10,000/- as Daman 

and to pay Rs.1,00,000/- as compensation to the legal heirs of the 

deceased under Section 544-A of the Cr.PC with benefit of Section 

382-B, Cr.PC vide his judgment dated 09.06.2010. Hence, this 

appeal.  

 

2. During the pendency of appeal, the matter was 

patched up between the parties with the intervention of the elders 

of the locality. The deceased was survived by Mst. Janatul Mahwa, 

the mother, M/s Khushdil Khan, Subhan Ullah and Saeedur 

Rehman, the brothers and M/s. Shaheen Bibi and Naseem Bibi, the 

sisters. They, in their Court statements, pardoned the appellant in 

the name of Almighty Allah and have no objection to his acquittal 

on the basis of the compromise. A deed was also executed in this 

behalf, which has been exhibited as Ex.CW-1/1 & Ex.CW-1/2 and 

placed on the record. The elders of the locality testified to the 

correctness of the proforma and the genuineness of the patch-up. 

The complainant, present in the Court, also affirmed the above 
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stated position. The learned counsel, appearing on behalf of the 

State, after going through all the relevant documents and satisfying 

himself as to the genuineness of the patch up too has no objection 

to the acquittal of the appellant. Since the legal heirs of the 

deceased have no objection to the acquittal of the appellant and so 

is the case with the learned counsel representing the State, we 

allow this appeal on the basis of patch up, set aside the conviction 

and sentences recorded by the learned Trial Court and acquit the 

appellant of the charges levelled against him. He be set free 

forthwith, if not required in any other case.     

 

Announced  

07. 12. 2010                    CHIEF JUSTICE  

 

                         J U D G E
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ISRAR---Appellant 

 

Versus 

 

THE STATE---Respondent 

 

JUDGMENT 
 

Cr.A No. 618/2010          Decided on 9th February, 2011 

(2011 P Cr. L J 1203 Peshawar) 

 

Control of Narcotic Substances Act (XXV of 1997)--- 

 

Ejaz Afzal Khan, C.J. and Mazhar Alam Khan 

Miankhel, J --- Ss. 9, 35 & 48---Possessing, import or export and 

trafficking of narcotics---Report submitted by Chemical Examiner 

not duly notified---Effect---Accused was convicted and sentenced 

on report of Chemical Examiner who could not be termed as a 

Government Analyst in terms of  S.35  of  Control  of  Narcotic  

Substances  Act,  1997---When  the person  analyzing  the  

samples  could  not  be  termed as  a Government Analyst, his 

report being devoid of any evidentiary worth could not form basis 

for conviction of accused---Re-examination of the samples of 

narcotic by a qualified Government Analyst, in circumstances, 

would be just and fair not only to accused, but to the prosecution as 

well and remand of case would be inevitable---Impugned 

conviction  and  sentence  recorded  by  the  Trial  Court,  was set 

aside and case was sent for decision afresh after taking fresh 

samples and getting them examined from the Government Analyst 

duly appointed in terms of S.35 of Control  of  Narcotic  

Substances  Act,  1997  and  Rules  made thereunder--- Accused 

was released on bail, in circumstances.   

 

Noor Alam Khan for Appellant. 

Fazal-ur-Rehman, A.A.-G. for the State. 

Date of hearing: 9th February, 2011 
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Qamar Zaman --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 47/2010         Date of hearing 15.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Qamar Zaman 

was charged for the murder of Zain Akbar deceased. A case under 

Sections 302 PPC was registered against him, vide FIR No.388, 

dated  25.5.2006 in Police Station Faqir Abad, District Peshawar. 

After his arrest and completion of investigation, he was sent to the 

court of learned Additional Sessions Judge-I, Peshawar for trial, 

who on its conclusion, sentenced him to undergo imprisonment for 

life under Section 302(b) PPC and to pay Rs.100000/- under 

Section 544-A Cr.P.C., vide judgment dated 15.12.2009.Hence, 

this appeal. 

 

2. Pending appeal, the matter was patched up between 

the parties and a deed Ex.CW.1/1 in this behalf was also executed. 

To this effect, joint statement of the elder legal heirs of the 

deceased was also recorded who testified to the correctness of the 

said deed and affirmed the genuineness of the patch-up. They also 

confirmed that beside them, the deceased is also survived by four 

minor children, two sons, namely Majid Akbar and Fakhar Akbar,  

and two daughters, Mst.Maryum and Mst.Hajira. Though as per 

patch-up Exc.CW.1/1, the major legal heirs of the deceased have 

waived of their right of qisas and diyat but to safeguard interests of 

the minor legal heirs, the learned counsel for the appellant sought 

time to ensure transfer to the names of the minors some land of the 

value equivalent to their share in the diyat. 

 

3. On the last date of hearing, a mutation was 

produced but when we questioned the Patwari as to the nature of 



 

Peshawar High Court 

756 

the property and its value, he sought time. Today he produced one 

yearly average of the area where the property transferred to the 

names of minor children is situated. According to this document, 

the average market value of 3 kanal and 12 marla comes to 

Rs.7,74,576/- which appears to be close to the value of the 

property shown in the mutation. The Patwari who produced 

mutation No.5656, attested on 20-12-2010 as well as one yearly 

average, stated on oath that the market value of the property has 

rightly been worked out on the basis of correct figures of one 

yearly average. Mr.Abdul Rauf Khan Gandapur, counsel appearing 

on behalf of the State, too has no reservation as to the genuineness 

of the patch-up.  

  

4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the learned trial court stand 

set aside and appellant Qamar Zaman is   acquitted of the charge. 

He be set at liberty forthwith, if not required in any other case. 

  

CHIEF JUSTICE  

 

Announced on              J U D G E 

15
th

 Feb.2011. 
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Ahmad Shakeel --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 837/2010         Date of hearing 17.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   A motor car bearing 

Registration No.BRC-9606 was stopped on the basis of suspicion 

near Toll Plaza Motorway, Peshawar. It was subjected to search 

which led to the recovery of One Kg of Chars and 600 grams of 

heroin from its petrol tank.  A case under Section 9 CNSA was 

registered against the appellant Ahmad Shakeel and his co-accused 

Kiramat Khan, vide FIR No.26, dated 23-4-2009 in Police Station 

Anti Narcotics Force, Peshawar. After their arrest and completion 

of investigation, they were forwarded to the court of learned Judge 

Special Court, for trial, who, on its conclusion, sentenced them to 

undergo  two years R.I. each with a fine of Rs.10000/- each or in 

default to suffer six months S.I. each, vide judgment dated 

5.10.2010. However, after handing down the aforesaid judgment, 

the learned trial Judge deemed it appropriate to release co-convict 

Kiramat Khan on probation as he was found to be a victim of HCV 

+ive.   

 

2. Learned counsel appearing on behalf of the 

appellant contended that there is absolutely no evidence on the 

record to show that the appellant was in conscious knowledge of 

the incriminating substance recovered from the petrol tank of the 

car, therefore, charge against him cannot be said to have been 

proved beyond doubt. 

 

3.  The learned counsel appearing on behalf of the 

ANF contended that the appellant and the driver of the car are 

hailing from the same Village; that their joint presence in the car 
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points to the conclusion that they were in league with each other; 

that  both of them had conscious knowledge of the incriminating 

substance recovered from the car and that the conviction and 

sentence recorded by the learned trial court being based on proper 

appraisal of evidence is not open to any interference. The learned 

counsel by concluding his contentions submitted that when the 

plea that the appellant was not in conscious knowledge of the 

incriminating substance has not been taken with particularity in the 

statement recorded under Section 342 Cr.P.C, he cannot turn round 

now  to agitate this ground. 

 

4. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

  

5. The recovery of incriminating substance from the 

tank of the vehicle boarded by the appellant and driven by the 

other co-convict is not disputed. Though all the PWs have been 

subjected to a lengthy cross examination but there is absolutely 

nothing in their cross-examination as could show that the charge 

against the appellant and the convict co-accused is motivated by 

malice. It is also not disputed that the appellant and convict co-

accused hail from the same village Badaber but the localities they 

are living in are different. Now the question crops up whether mere 

presence of the appellant in the car can reasonably connect him 

with the crime. Had the car been a private one, it could have been 

presumed that he was in know of the incriminating substance but 

when it is a Taxi, mere passive sitting on the seat alongside the 

driver may not evince any criminality. This court in another case 

titled Nadeem Vs The State (Cr.A.No.279/2010) decided on 7
th

 

July, 2010, while dealing in alike situation, held as under: 

 

 During the course of arguments, we 

asked the learned counsel for the respondent 

whether the recovery of the incriminating 

substance from the secret cavities of the vehicle 

can be debited in the account of the appellant 

who was just found sitting on the seat alongside 
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the driver, his answer was in the affirmative. He, 

however, added that in such like cases, the court 

is to proceed on presumption because mens rea 

cannot be proved through concrete evidence. 

Granted that mens rea in such like cases cannot 

be proved through concrete evidence, but how 

actus rea simplicitor could connect the appellant 

with the crime when he was found just sitting on 

the seat alongside the driver. When no answer 

much less convincing is available, mere 

presumption would not be sufficient to link the 

appellant with the crime, especially when the 

actus rea being just passive sitting on the seat 

alongside the driver evinces no criminality. The 

conviction and sentence recorded by the trial 

court cannot thus be maintained. 

  

6. Doubt, thus, arising in the case cannot be construed 

in favour of prosecution. Its benefit in any case has to be conceded 

in favour of the accused. 

 

7.  For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the trial court 

stand set aside and the appellant is acquitted of the charge. He be 

set at liberty forthwith, if not required in any other case. 

 

 

CHIEF JUSTICE  

 

Announced on                          J U D G E 

17th Feb.2011 
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Wazir Ali --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 749/2010         Date of hearing 17.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   Appellant was found in 

possession of 5 kg of chars. A case under Section 9 CNSA was 

registered against him, vide FIR No.158, dated 28-2-2010 in Police 

Station Hayatabad, District Peshawar. After his arrest and 

completion of investigation, he was forwarded to the court of 

learned Judge Special Court, for trial, who, on its conclusion, 

sentenced the appellant to undergo four years R.I. with a fine of 

Rs.50000/- or in default to suffer six months S.I. with the benefit 

of Section 382-B Cr.P.C., vide judgment dated 9-8-2010. Hence, 

this appeal. 

 

2. Learned counsel appearing on behalf of the 

appellant by referring to some insignificant discrepancies tried to 

make out a case for acquittal but when she sensed that these cannot 

earn her any benefit, she straightaway asked for reduction in the 

sentence by submitting that each packet contained many slabs 

while the samples were not taken from each of the slabs. As such 

the entire substance cannot be said to have been proved against 

him. 

 

3. The learned counsel appearing on behalf of the 

State contended that PW.1 admitted in his statement that he has 

taken the samples from each slab, therefore, the entire substance 

recovered in view of the report of the Chemical Examiner has been 

proved to be chars. The sentence, he added, does not call for 

reduction. 
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4. We have gone through the evidence of the case 

carefully and have also considered the submissions made by the 

learned counsel for the parties. 

  

5. The prosecution to prove its case examined as many 

four witnesses. PWs.1, 2 & 3 deposed about the factum of 

recovery. They by reiterating the facts mentioned in the FIR stated 

that a boy coming from the tribal territory was having a shopping 

bag in his hand; that when the shopping bag was searched on 

suspicion, it was found packed with five packets of chars weighing 

5 Kg. All the PWs were subjected to a lengthy cross-examination 

but this could do little to shatter their testimony. There is 

absolutely nothing on the record to show that any of the PWs is 

having any interest, ill-will or animus towards the appellant to 

falsely implicate him. We thus have no doubt in our mind that the 

charge against the appellant has been proved beyond any shadow 

of doubt. However, the contention of the learned counsel addressed 

in the alternative does not appear to be without substance. 

According to the recovery Memo and report of the Chemical 

Examiner as many as five samples were taken but according to the 

statement of PW.1 each packet contained many slabs. Though he 

stated that he separated samples from each slab, but the number of 

samples is again five, which is not commensurate with the number 

of slabs allegedly recovered. We in the circumstances doubt that 

the substance proved to be narcotic could go upto five Kg. 

Therefore, the quantum of sentence appears   to  be  on  the  higher  

side  which requires reduction. We thus while maintaining the 

conviction, reduce the sentence of imprisonment from 4 years to 2 

years, while that of fine from Rs.50000/- to Rs.20000/- or in 

default to suffer two month S.I. The benefit of Section 382-B 

Cr.P.C. would, however, remain intact. 

 

The appeal is partially allowed in the above terms. 

 

CHIEF JUSTICE  

 

Announced on               J U D G E 

17th Feb.2011 
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Usman Hakeem --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 547/2010         Date of hearing 23.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Umar Hakim 

was charged for committing carnal intercourse on the person of 

complainant Hazrat Hussain. A case under Section 377 PPC read 

with Section  12 of Offence of Zina (Enforcement of Hudood) 

Ordinance, 1979 read with Section 7 Anti Terrorism Act, vide FIR 

No.360, dated 26-6-2007 in the Police Station Matta, District Swat 

was registered. After arrest of the appellant and completion of 

investigation, he was forwarded to the learned Judge Anti-

Terrorism Court for trial who on its conclusion convicted and 

sentenced him under Section 377 PPC to ten years R.I. with a fine 

of Rs.50000/- or in default to further suffer six months S.I. and 

under Section 7(b) ATA to 10 years R.I. with a fine of Rs.50000/- 

or in default to further suffer six months S.I., extending the benefit 

of Section 382-B Cr.P.C., both the sentences awarded were 

ordered to run concurrently, vide judgment dated 18-5-2010.  

Hence this appeal. 

 

2. The learned counsel appearing on behalf of the 

appellant contended that when the complainant changed his 

trousers before his medical examination, any semen detected 

thereon can not be used to link the appellant with the crime and 

that the charge of carnal intercourse can not be said to have been 

proved beyond any shadow of doubt. He next contended that even 

if it is assumed that the appellant subjected the complainant to 

carnal intercourse, there was absolutely no occasion to apply 7 

ATA. 
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3.   As against that the learned counsel for the State 

argued that all the statements of the PWs regarding the facts 

narrated in the FIR are not only consistent and confidence inspiring 

but in line with the medical evidence and report of chemical 

examiner, therefore, charge against the appellant stands proved 

beyond any doubt and that the conviction and sentence being in 

consonance with the gravity of crime are not open to any 

interference. 

 

4.  We have gone through the evidence carefully and 

have also considered the submissions made by the learned counsel 

for the parties. 

   

5. The prosecution to prove its case produced as many 

as 7 witnesses. PW.1 is Dr.Karimullah who examined the accused 

after three days of the occurrence. According to his statement, the 

age of the appellant at the relevant time was 14 years and he  was 

capable of doing sexual act. PW.2 Dr.Abdul Qayum is a Dental 

Surgeon who examined the appellant for the purpose of age and 

opined about his age at the relevant time. PW.3 Hazrat Hussain 

who is the victim of assault reiterated the facts as mentioned in the 

FIR. PW.4 Hamidullah is a marginal witness to the recovery 

Memo Ex.PW.4/1 vide which the I.O took into possession a phial 

containing swab belonging to victim Hazrat Hussain. PW.5 Iqal 

Muhammad ASI stated that on receipt of Murasila Ex.PA, he 

incorporated the same into FIR Ex.PA/1 which correct bears his 

signature. PW.6 Zarbakht Khan ASI is IO in the case. He in his 

statement stated that on receipt of information about the 

occurrence, he rushed to the Hospital where complainant reported 

the matter to him which was reduced into writing in the form of 

Murasila Ex.PA. He owned his signature on the Murasila he sent to 

the Police Station for registration of FIR. He also prepared the 

Injury sheet of the victim Ex.PW.6/1 and produced him before the 

Doctor for medical examination. He took      into possession phial 

containing swab, Shalwar containing semen as  Ex.PW.4/1. He 

arrested the appellant and produced him before the Doctor for 

medical examination and determination of age. He also stated that 

he has recorded statements of the witnesses under Section 161 
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Cr.P.C. PW.7 Dr Haqnawaz examined the victim and according to 

his report/statement the victim was subjected to carnal intercourse. 

The swabs and the trousers of the victim contained human semen, 

confirming the commission of offence. The appellant when 

examined totally denied the allegation levelled by the prosecution. 

The victim was subjected to a searching cross-examination but 

nothing could be extracted from his mouth as could cast doubt on 

the mode and manner of the occurrence. The evidence brought on 

record fully proves guilt of the appellant. However, the conviction 

and sentence recorded under section 377 PPC by the trial court 

appears to be on the higher side. The sentence already undergone 

which is more than four years would be sufficient to meet the ends 

of justice. We, thus, reduce it to the one already undergone by the 

appellant. The sentence of fine, too being on the higher side merits 

reduction, which is reduced to Rs.10000/- or in default to undergo 

3 months S.I. The application of section 7 of the Anti-Terrorism 

Act in the case in hand is totally uncalled for. Therefore, the 

conviction and sentence under section 7(b) ATA is set aside. The 

appellant be set at liberty, after payment of fine, if not required in 

any other case. 

 

CHIEF JUSTICE 

Announced on 

23
RD

 Feb 2011       J U D G E  
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Momin Shah --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A. No. 193/2010         Date of hearing 24.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Momin Shah 

alongwith acquitted co-accused was charged for the murder of 

Usmani Gul deceased. A case under Sections 302/34/109 PPC was 

registered against them, vide FIR  No. 61, dated 13-12-2007 in 

Police Post Palai. After appellant’s arrest and completion of 

investigation, he was forwarded to the court of learned Sessions 

Judge, Malakand at Batkhela for trial, who on its conclusion 

convicted and sentenced him under Section 302 (b) PPC to 

undergo imprisonment for life and also to pay compensation of 

Rs.one lac under Section 544-A Cr.P.C., or in default to undergo 

one months S.I. vide judgment dated 25-2-2010. Hence this appeal. 

 

2. Pending appeal, the matter was patched up between 

the parties and a compromise deed Ex.CW.1/1 in this behalf was 

also executed. Statements of the legal heirs of the deceased and 

elders of the locality were also recorded today in the court who 

testified to the correctness of the said deed and affirmed the 

genuineness of the patch-up. The elders also confirmed that the 

deceased Usmani Gul besides his widow Mst Bibi Hawa, is 

survived by one major son Khewa Gul, two minor sons Gul Faraz 

and Noor Faraz and two minor daughters Mst. Sawal Bibi and Mst. 

Kalsoom. The diyat amount of each son comes to Rs.165000/- 

while that of each daughter comes to Rs.83000/-. The total amount 

of their shares was handed over to the Nazir of this Court for its 

deposit in some profit bearing Account of the Bank to be opened 

on behalf of minors. The learned counsel appearing on behalf of 
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the State, too has no reservation as to the genuineness of the patch-

up. Nor has he any objection as to the acquittal of the appellant.  

  

4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the learned trial court are set 

aside and appellant is acquitted of the charge. They be set at liberty 

forthwith, if not required in any other case. 

  

CHIEF JUSTICE  

 

Announced on              J U D G E 

24
th

 Feb. 2011 
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Sherzada --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No 797/          Date of hearing 24.02.2011 

 

EJAZ AFZAL KHAN , C.J.-   Appellants Sher Zada, Taj 

Muneer and Bahadar Muneer  were charged for the murder of 

Mst.Bandar Bibi deceased. A case under Sections 302/34 PPC was 

registered against them, vide FIR No.102, dated  30-5-2009 in 

Police Station Gandigar, District Upper Dir. After the arrest of the 

appellants  and completion of investigation, they were sent to the 

court of learned Additional Sessions Judge,  Upper Dir, for trial, 

who on its conclusion, sentenced them to undergo imprisonment 

for life under Section 302(b) PPC and also ordered confiscation of 

all immoveable property of the appellants to the State, vide 

judgment dated 3-9-2010. Hence this appeal. 

 

2. Pending appeal, the matter was patched up between 

the parties and an compromise deed Ex.CW.1/1 and an affidavit 

Ex.CW.1/2 in this behalf were also executed. Statements of the 

legal heirs of the deceased and elders of the locality were also 

recorded today in the court who testified to the correctness of the 

said deed and affirmed the genuineness of the patch-up. The elders 

also confirmed that the deceased Mst.Bandar Bibi,   is survived by 

her mother Mst.Bakht Pura, Bakht Munir (minor brother) and 

Mst.Kishwara (minor sister).  A landed property valuing Rs.12 lac 

(approx) has been transferred in the names of the minors. 

Mr.Abdul Rauf Gandapur, learned  counsel appearing on behalf of 

the State, too has no reservation as to the genuineness of the patch-

up.  
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4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the learned trial court are set 

aside and appellants are  acquitted of the charge. They be set at 

liberty forthwith, if not required in any other case. 

  

CHIEF JUSTICE  

 

Announced on              J U D G E 

24
th

 Feb. 2011 
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Luqman --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 951/2010         Date of hearing 01.03.2011 

 

EJAZ AFZAL KHAN , C.J.-   Appellant Luqman and 

absconding co-accused Shahid were charged for the murder of 

Mst.Lubna deceased. A case under Sections 302/34 PPC was 

registered against them, vide FIR No. 353, dated 27-5-2009 in 

Police Station Shahbaz Garh, District Mardan. After appellant’s 

arrest and completion of investigation, he  was forwarded to the 

court of Learned Additional Sessions Judge, Mardan, for trial, who 

on its conclusion, convicted and sentenced him under section 

302(b) PPC to undergo imprisonment for life and to pay 

compensation of Rs. Two lac under Section 544-A Cr.P.C., or in 

default to undergo Six months S.I., vide judgment dated  

30.11.2010. Hence this appeal. 

 

2. Pending appeal, the matter was patched up between 

the parties and a deed Ex.CW.1/1, Affidavits of legal heirs of the 

deceased and the elders of the area Ex.CW.1/2 & Ex.CW.1/3 were 

also executed in this behalf. Statements of the legal heirs of the 

deceased, and elders of the locality were also recorded today in the 

court who testified to the correctness of the said deed and affirmed 

the genuineness of the patch-up. The elders also confirmed that the 

deceased Mst.Lubna, is survived by her parents, namely, Nazir and 

Mst.Wakeela Bibi.  The parents of the deceased present in the court 

stated that they have pardoned the appellant and have waived of 

their right of qisas and diyat in the name of Almighty Allah. The 

learned counsel appearing on behalf of the State, too has no 

reservation as to the genuineness of the patch-up.  
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4. In this view of the matter, this appeal is allowed, the 

conviction and sentence recorded by the learned trial court are set 

aside and the appellant is acquitted of the charge. He be set at 

liberty forthwith, if not required in any other case. 

  

CHIEF JUSTICE  

 

Announced on                        J U D G E 

Ist March 2011 
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Shakoor --- Appellant/Petitioner (s) 

 

Versus 

The State --- Respondent (s) 

 

JUDGMENT 

 

Cr.A.No. 272/2009         Date of hearing 01.03.2011 

 

EJAZ AFZAL KHAN , C.J.-     The facts as spelt out in 

the FIR and the statement recorded in the court are that on the day 

of occurrence Said Muhammad deceased went alongwith Gul 

Marjan complainant to the wood stall of Shakoor, appellant herein, 

to demand his outstanding loan; that as soon as the  deceased 

demanded the loan, the  appellant  got  flared up, went inside his 

house, armed himself with a shotgun and fired at the deceased; that 

the deceased on being hit died on the spot. The motive for the 

occurrence is a dispute over the loan. A case under Section 302 

PPC was registered against him in the Police station Cantt. Kohat, 

vide FIR No.123, dated 1.3.2006.  

 

2. The appellant went into hiding after the occurrence 

and remained fugitive from law for two years. He was arrested on 

25.4.2008. After the completion of investigation, he was forwarded 

to the court of learned Additional Sessions Judge Kohat, for trial 

who on its conclusion, convicted and sentenced him to undergo 

imprisonment for life under Section 302(b) PPC and to pay Rs.one 

lac as compensation to the legal heirs of the deceased under Section 

544-A Cr.P.C. or in default to undergo six months S.I., with benefit 

of Section 382-B Cr.P.C., vide judgment dated 16-6-2009. Hence 

this appeal. 

 

3. The learned counsel appearing on behalf of the 

appellant contended that there is an inordinate delay in lodging the 

report which has not been explained; that the conduct of the 

complainant appears to be unnatural in the circumstances of the 
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case as no normal person is expected to leave his uncle in the lurch 

after when he is fired at; that the medical evidence is in conflict 

with the ocular account as a hole with a radius of 2-1/2 inches can 

not be caused when the shot is fired from a distance of more than 6 

feet; that the occurrence has not taken place in the manner 

described by the prosecution and that all these circumstances if put 

together create serious doubts as to the guilt of the appellant, 

therefore, he deserves an outright acquittal in the case. 

 

4. As against that the learned counsel appearing on 

behalf of the State assisted by the learned counsel for the 

complainant contended that besides the motive of loan there is 

absolutely no motive on the part of the complainant to falsely 

implicate the appellant; that the ocular account which is in 

harmony with the medical evidence leaves no doubt as to the guilt 

of the appellant. The unexplained abscondence of the appellant, the 

learned counsel added, further proves the charge against the 

appellant beyond any shadow of doubt and that the finding of guilt 

recorded by the leaned trial court being based on proper appraisal 

of evidence merits no interference. 

 

5. We have gone through the evidence carefully and 

have also considered the submissions made by the learned counsel 

for the parties. 

 

6. The prosecution to prove its case, examined as many 

as 9 PWs. PW.1 Dr. Saleemullah conducted autopsy on the dead 

body of the deceased. PW.2 Muhammad Umar was entrusted with 

the service of warrants under Section 204 Cr.P.C. and proclamation 

under Section 87 Cr.P.C. He testified to the correctness of his 

reports on the back of the warrants and proclamation. He also 

witnessed the recovery memo whereby the I.O. took into 

possession the blood stained shirt and the phial containing pellets 

which were brought by Tariq Mahmood No.765 from the Hospital. 

PW.3 identified the dead body before the Doctor and the police. 

PW.4 arrested the appellant. PW.5 furnished the ocular account of 

the occurrence. PW.6 submitted complete challan under section 

512 Cr.P.C. against the appellant when he went into hiding. PW.7 



 

Peshawar High Court 

773 

recovered the blood stained earth and the wooden straw leaves 

from the place of occurrence and the blood stained clothes and a 

phial containing pellets brought from the Hospital. PW.8 

investigated the case and prepared the site plain. PW.9 drafted the 

Murasila and also witnessed the recovery Memo whereby the blood 

stained soil and the straws were recovered. 

 

7. PW.5 while furnishing the ocular account reiterated 

the story given in the FIR. He stated about the motive and other 

circumstances leading to the occurrence. He also stated that the 

appellant got flared up when the loan was demanded by the 

deceased. He gave natural and straightforward account of the 

occurrence. He also admitted that he left the place of occurrence by 

leaving his uncle unattended when he was fired at. He also stated 

that it was he who reported the occurrence. He was subjected to a 

searching cross-examination but his testimony remained unshaken 

and un-shattered. There is absolutely nothing in his cross-

examination as could show any enmity on his part as could hint at 

false implication. There is also nothing in his cross-examination or 

in the cross examination of any other PWs as could show that the 

deceased was having enmity with any other person who could 

possibly have done him to death. There are no doubt a few minor 

discrepancies in the statement of the PW and a few improvements 

over the original version but this being natural cannot adversely 

affect his credibility, especially when there was a gap of almost 

three years between the occurrence and date of recording statement 

in the court. The site plan may not be wholly in line with the 

medical evidence but this cannot be given much importance when 

the former cannot be treated as substantive evidence.  The charge 

in the matrix of the case stands proved against the appellant beyond 

any shadow of doubt. His prolonged abscondence which has not 

been plausibly explained further corroborates the prosecution 

version. Possibility of substitution, in the circumstances of the case, 

also appears to be too remote when the occurrence has taken place 

in the broad day light, and there is no interest on the part of the 

complainant to falsely implicate the appellant. We, therefore, have 

no hesitation to hold that the appellant was rightly convicted and 
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sentenced by the learned trial Court. The impugned finding being 

free from any infirmity is not open to any interference.  

 

7. For the reasons discussed above, this appeal being 

without any substance is thus dismissed. 

  

CHIEF JUSTICE  

 

Announced on                J U D G E 

Ist March 2011 
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 ____________________Appellant/Petitioner (s) 

 

Versus 

_______________________Respondent (s) 

 

JUDGMENT 

Cr. A. No. 13-AO   Date of hearing ___________ 

 

EJAZ AFZAL KHAN J.-  The appellant for having been 

found in possession of 30 bore pistol alongwith the spare charger 

and 24 live rounds contained in ‘bandolier’ was proceeded in the 

Court of the learned Addl Sessions Judge in a case registered 

against him under section 13 A.O., vide FIR No.  dated     Police 

Station and was thus sentenced to imprisonment already 

undergone, vide his judgment dated 11.12.2003, hence this appeal. 

 

2. The main argument of the learned counsel for the 

appellant t was that where the Investigating Officer could not 

satisfactorily account for his presence on the spot, the recovery of 

pistol being highly doubtful cannot justify the conviction of the 

appellant. 

 

3. As against that, the learned AAG appearing on 

behalf of the State, argued that the evidence on the record is 

credible and does not suffer from any discrepancy, it was rightly 

been relied upon by the learned  trial Court and that the appeal 

being without merit is liable to be dismissed. 

 

4. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. No doubt that the Investigating Officer according to 

his statement recorded in the Court stated that he was present at the 

spot in connection with his personal business but absence of an 

extract from the daily diary showing his departure from the Police 

Station his presence on the spot shall be no better than that of a 
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chance witness as such his testimony cannot be relied upon. 

Assuming for the sake of argument, that he was present at the spot 

at the relevant time, even then no reliance muchless implicit can be 

placed on his testimony and that of another Police official when 

none from the public came forthwith to support the recovery.  

 

4. For the reasons discussed above, this appeal is 

allowed, the conviction and sentence recorded by the learned trial 

Court is set aside.. 

 

Dated:          J U D G E  
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____________________Appellant/Petitioner (s) 

 

Versus 

_______________________Respondent (s) 

 

JUDGMENT 

Cr. A. No. 77-375   Date of hearing ___________ 

 

EJAZ AFZAL KHAN J.-  The facts as alleged by the 

Prosecution are that on the day of occurrence, Muhammad 

Ibrahim, was sent by his brother Imran Khan, to collect his sport 

shirt from Shaukat one of the appellants who borrowed it from 

him. When he entered the sitting room of the appellant, he knocked 

him down on a cot, opened the string of his trouser and subjected 

him to carnal intercourse. After that Saeedur Reheman and Zawar 

Hussain, the other two appellants, present there all along, also 

subjected him to carnal intercourse. The incident was narrated by 

the victim to P.Ws. Muhammad Yaqoob and Rehmat Ali, his elder 

brother and uncle respectively. They both went towards the 

appellants to remonstrate who in turn quarreled and wounded 

them. The P.Ws. reported the incident and a case under sections 

337-A (ii) /34 PPC., vide F.I.R. No.14 dated 3.1.2004 was 

registered against the appellants. On the arrival of the father of the 

victim another report was made and consequently a case under 

sections 377/34 PPC was also registered against them, vide FIR 

No.1075 dated 31.12.2003, Police Station Dager. 

 

2. On completion of investigation and arrest of the 

appellants, they were sent to the Court of the learned Sessions 

Judge/Zila Qazi Buner for trial who on its conclusion convicted 

and sentenced them to 3 years R.I. with a fine of Rs.10,000/- each 

or in default to under one month S.I., vide judgment dated 

4.4.2005. Hence this appeal and a criminal revision for 

enhancement of sentence. As they both arise out of the same case, 

they are disposed of by this single judgment. 
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3. The learned counsel appearing on behalf of the 

appellants argued that the unexplained delay of more than six 

hours in lodging the report which has not been plausibly explained 

would prove that the charge against the appellants was fabricated; 

that the incident of carnal intercourse is belied by the report made 

by the brother of the victim wherein the former stated that the 

appellants demonstrated only an ill will to commit carnal 

intercourse on the latter and that the negative report of the swabs 

taken from the anus of the victim goes along way to prove that the 

charge is false. 

 

4. As against that, the learned counsel appearing on 

behalf of the State assisted by the learned counsel for the 

complainant argued, that there was no ill will on the part of the 

victim to falsely implicate the appellants, that too, when each of 

them is belonging to different families. He next submitted that 

where the charge against the appellants has been supported by the 

medical evidence, negative report of the chemical examiner cannot 

be taken to exonerate the appellants. 

 

5. I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. According to the evidence on the record, the 

occurrence took place at 1.oo P.M. but the report was lodged at 

8.15 P.M. Though it has been mentioned in the FIR as well as in 

the evidence recorded in the Court that delay occurred because the 

victim awaited the arrival of his father. But this explanation, to say 

the least, is not plausible. If the brother and uncle of the victim as 

per their report reflected in FIR No.14 dated 3.1.2004 could report 

the incident of quarrel between them and the appellants, they could 

have reported the incident of carnal intercourse as well. The story 

of committing of carnal intercourse by the appellants on the person 

of the victim, seems to be a product of an afterthought. Had the 

victim been subjected to it, he could have stated so, when he met 

his brother and uncle. His spontaneous contemporaneous reaction 

as expressed in the earlier FIR mentioned above whose content 

was admitted by its maker in the Court, would negate that he was 
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subjected to carnal intercourse. It is unbelievable that the brother 

and uncle of the victim would keep the actual incident secret till 

the arrival of his father, when they on hearing about the ill will of 

the appellants, could go to them to remonstrate and then report the 

incident against them on their being wounded. It is also 

unbelievable that the victim would say one thing to his brother and 

uncle and another to his father. It thus appears that the father who 

is also a signatory of the FIR on being informed about the earlier 

and the latter incident overreacted in a huff and as such 

exaggerated the charge against the appellants  by turning their will 

into an act of carnal intercourse. The medical evidence also does 

little to improve the prosecution version when the Doctor found a 

simple fresh tear in the anal region of the victim at 12 o’clock 

position without mentioning the cause therefor. Though he took 

swabs for further investigation but it too bore no consequence as 

the report of the FSL turned out to be negative. Against this 

backdrop, when the statement of the victim is not corroborated by 

the surrounding circumstances of the case, the charge against the 

appellants cannot be said to have been proved beyond any shadow 

of reasonable doubt. Therefore, it will not be safe to maintain their 

convictions and sentences on this quality and quantity of evidence 

notwithstanding that the offence being one of moral turpitude is 

heinous on all counts. 

 

7. For the reasons discussed above, this appeal is 

allowed, the impugned convictions and sentences recorded by the 

learned trial Court are set aside and the appellants are acquitted of 

the charge. They be set free forthwith, if not required in any other 

case. 

 

8. As the criminal appeal has been allowed, the 

criminal revision being rendered unmeaning has no other fate 

except dismissal which is thus dismissed. 

 

 

Announced on:       J U D G E 
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____________________Appellant/Petitioner (s) 

 

Versus 

_______________________Respondent (s) 

 

JUDGMENT 

Cr. A. No. 712/2003   Date of hearing ___________ 

  

Shahzad Akbar J, On the day of occurrence complainant 

Mubarak Zeb and his deceased maternal uncle Muhammad Wahid 

alias Bhutto after attending a hearing in a Court were on their way 

back to their village in a Datson Pick-up driven by Taza Khan, 

another deceased.  Alamgir P.W. was also present on it as a 

conductor. When the Pick-up reached a place known as Maniar, 

Amir Zaman, Shaukat Ali and Zafar Ali Khan, appellants herein, 

who were armed with firearms fired at the persons sitting therein 

from a white Toyota corolla car driven along side it . Muhammad 

Wahid alias Bhutto on being hit died on the spot. Taza Gul though 

hit fatally but died after he was taken to the Hospital, while the shots 

hitting the P.Ws. resulted in firearm injuries on different parts of 

their bodies. The matter was reported in the Hospital and pursuant 

thereto a case under sections 302/324/427/34 PPC. was registered 

against the appellants, vide FIR No.252 dated 11.6.1999 Police 

Station Ghaligai. The motive for the occurrence is previous blood 

feud. 

 

2.  After the arrest of the appellants and completion of 

the investigation, they were sent to the Court of Izafi Illaqa Qazi-I 

Swat, who on its conclusion sentenced them to undergo 

imprisonment for life on 2 counts for the murder of Muhammad 

Wahid and Taza Khan under section 302 (b) PPC. and to 2 years 

R.I. with a fine of Rs.10,000/- each on 2 counts for causing injuries 

to the complainant and the P.Ws. or in default to undergo one year 

S.I. under section 324 PPC., vide his judgment dated 22.10.2003. 

The benefit of section 382-B Cr.P.C. was extended to the 

appellants and all the sentences were ordered to run concurrently. 
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Hence this appeal and a criminal revision for enhancement of 

sentence which are disposed of by this single judgment. 

 

3. It was argued by the learned counsel for the 

appellant that even if it is assumed that the presence of the P.Ws. is 

established by the stamps of injuries on their persons, yet the 

account furnished by them does not inspire confidence firstly 

because it does not conform to medical evidence, secondly because 

it does not fit in with the surrounding circumstances and thirdly 

because it was humanly impossible for the P.Ws. to see and 

identify the assailants when they were at their back and the car, 

they fired from was mobile through out. While referring to the 

testimony of Alamgir, the learned counsel submitted that though 

his statement was recorded under section 512 Cr.P.C. yet it cannot 

be equated with the one which is recorded on oath in the presence 

of the accused and subjected to the test of their cross-examination. 

The learned counsel by referring to the evidence of the 

Investigating Officer submitted that when admittedly one of the 

appellants was driving the car at the relevant time and the vehicle 

did not stop for a while the story that all the three fired appears to 

be unbelievable on the face of it.  The learned counsel next 

submitted that absence of any empty or spent bullet from the spot 

notwithstanding as many as 60/70 shots were fired by the 

assailants will prove that the occurrence has not taken place in the 

manner described by the prosecution. The learned counsel by 

concluding his arguments submitted that when the occurrence 

could be a doing of one man and the charge against the appellants 

appears to have been exaggerated because of previous blood feud, 

it will not be safe to maintain their conviction. 

 

4.  As against that, the learned AAG appearing on 

behalf of the State assisted by the learned counsel for the 

complainant, argued that all the assailants were correctly identified 

at the scene of occurrence; that the ocular account being in line 

with the medical evidence proves the charge against them when it 

is also corroborated by their abscondence. The learned counsel 

next submitted that even if for a while it is conceded that one of the 

appellants was driving the car and as such could not have fired at 
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the deceased, yet he for having shared common intention with his 

co-accused has to be treated at par with them. The learned counsel 

to support his contention placed reliance on the case of Fayaz 

Hussain Shah..Vs..The state (2002 SCMR 1848). 

 

5.   I have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

6. Before I discuss the case, I would like to know what 

is investigation, what is the purpose behind it and whether any 

investigation worth-the-name has been made in this case, if so, 

what was found consequent upon that. 

 

7. The expression ‘investigation’ as defined in 4 (1) (i) 

of the Cr. P.C. includes all proceedings under this Code for 

collection of evidence conducted by a Police Officer or by any 

person  (other than a Magistrate) who is authorized in this behalf. 

But as is apparent from the tenor of the words used therein, it is not 

exhaustive. The word as defined in Blacks Law Dictionary means 

the process of inquiring into or tracking down through inquiry. 

According to ordinary dictionary meaning, it means carrying out a 

systematic or formal inquiry into an incident or allegation so as to 

establish truth. This expression as defined in Corpus Juris 

Secundum means “a minute inquiry; a scrutiny; a strict 

examination; the action or process of searching minutely for truth, 

facts, or principles. In any case it is a systematic inquiry into an 

incident or allegation so as to establish its truth. But it is most 

unfortunate that investigation in our country has become 

synonymous with collection or creation of evidence in support of 

what has been alleged in the FIR regardless altogether of the fact 

that more often than not it neither rings true nor conforms to 

common human experience and observation nor fits in with the 

surrounding circumstances. Who is behind the crime and what are 

the circumstances which led to its commission are the questions 

which are almost invariably left unattended and unexplored 

notwithstanding this is what it stands for. It, thus, has been reduced 

to a formality to be fulfilled without application of mind with the 

result that actual facts remain shrouded in a mystery without 
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having the fortune of seeing the light of the day. While the Courts 

of law entrusted with the job of administering justice in criminal 

cases land in complete confusion despite conducting trials and 

inquiries because even there the concern of the witnesses of the 

parties and even the lawyers representing them is to reiterate a 

tutored or  parroted story supporting their version. Actual facts are 

so much confounded with the admixture of falsities and 

exaggerations that it becomes next to impossible for the Court to 

arrive at any conclusion much less just.  

 

8. The case I am faced with is one of that type. Here 

too the Investigating Agency accepted as gospel truth what was 

stated in the FIR. No effort whatever was made to find whether the 

allegation that the deceased and the injured P.Ws. sitting in the 

Pick-up were fired at by all the appellants from a car driven along 

side it could be true and capable of happening in the manner 

described by the Prosecution when  one of them being on the other 

side was driving the car at relevant time. From the number of 

injuries found on the dead bodies of the deceased and on the 

persons of the P.Ws. it was presumed that it was caused by the 

appellants in spite of the fact that this number of injuries and even 

much greater could well be caused by one man with an assault rifle 

like Kalashnikov. No effort was made to recover empties and to 

ascertain whether the incident was an adventure of one man or 

more than one. No effort was made to find whether the charge 

against all of them was based on truth or exaggerated on account of 

previous blood feud. It has thus become difficult to say that each of 

the appellants is guilty, though it is equally difficult to say that all 

of them are innocent. The moreso when it is too common and 

customary in this part of the country to throw wide the net of 

implication to rope in even those who have no hand in the 

commission of the crime but are related with those who are 

actually responsible for it.  

 

9. Be all that as it may, now the question whether 

Mubrak Zeb, injured P.W. could see and identify the assailants 

when he was admittedly sitting in the Pick-up with his back 

towards them and the act of firing took place of a sudden in quick 
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succession from a moving  car which did not stop even for a while. 

My answer to this question shall be in negative, particularly when 

it is not the case of Prosecution that the car was stopped and that 

the P.Ws. after alighting from the Pick-up had had a chance to see 

and identify the assailants sitting in the car. Failure on the part of 

the P.Ws. to specify the weapons, the assailants were armed with, 

will give added strength to this answer. 

 

10.        It is true that the presence of P.W. Mubarak Zeb, 

cannot be doubted in view of the stamps of injuries on his person, 

but truer is the fact that mere stamps of injuries  on the person of a 

witness per-se will not guarantee the truth of his statement when it 

being replete with exaggerations and improbabilities lacks the 

intrinsic probative worth. It was held in the cases of Mehmood 

Ahmed and 2 others..Vs. State (PLJ 1995 SC 1), and Said 

Ahmed..Vs..Zamured Hussain and 4 others (1981 SCMR 795),   
that mere fact that the eye witness was having stamps of injuries on 

his person will not be indicative of having told the truth 

notwithstanding they could not be self suffered. The fact that the 

P.W. being a nephew of one of the deceased is an interested 

witness would further add to his disqualification to be a credible 

witness. 

 

11.  Next comes the testimony of Alamgir. Before I 

discuss its admissibility and probative worth, I would like to see 

whether his statement recorded under section 512 of the Cr. P.C. 

has been brought on the Sessions record in accordance with the 

provisions of Article 47 Qanun-e-Shahdat Order, 1984. The record 

reveals that non-bailable warrants were issued against P.W. 

Alamgir to ensure his presence in the Court. The search witness 

executed the warrants and submitted his reports Ex: SW 2/3 and 

Ex: SW 2/4  showing that the P.W. has shifted to an unknown 

place in Karachi. But a perusal of the reports mentioned above 

would reveal that no effort muchless serious was made  to inquire 

about the whereabouts of the said P.W. The entire process was 

treated to be more of a formality than a search in real sense of the 

word as could satisfy the requirements of Article 47 of the Order.  

A comparison between the alleged signature of Ibrar on Ex:SW2/3 
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and the one on Ex:SW 2/4 would reveal that they are forged as the 

former being in English seems to have been made by an educated 

man while the latter being in Urdu, seems to have been made by an 

illiterate person who has learnt nothing but to sign in Urdu. It thus 

irresistibly proves that reports being prepared in the Police Station 

are prima facie fake and false. 

 

12.  Who does not know that a statement recorded 

under section 512 of the Cr.P.C. or any deposition given by a 

witness in a judicial proceedings can only be admitted into 

evidence in subsequent proceeding where it is established on the 

record by adducing strict proof that the witness was incapable of 

giving evidence or that his presence could not be secured without 

an unreasonable amount of delay or expense. In the case of Ali 

Haider..Vs..The State (PLD 1958 SC 392), it was held by the 

Hon’ble Supreme Court that where there was a flagrant disregard 

of the provisions of section 33 of the Evidence Act now Article 47 

of the Order, in transferring  statements of the Prosecution 

witnesses in question to the Sessions record, without laying down 

the foundation for that course, by adducing strict proof that the 

witnesses were incapable of giving evidence or that their presence 

could not be secured without an amount of delay or expense which 

under the circumstances of the case, was unreasonable, such 

statement could not be admitted into evidence. Even otherwise a 

statement of a witness recorded under section 512 of the Cr. P.C. 

cannot be equated with the one recorded in the presence of the 

accused and subjected to the test of cross-examination which 

perhaps is the only engine in view of deteriorating standards of 

investigation as highlighted above for bringing the truth into light. 

It therefore follows that the testimony of P.W. Alamgir being 

inadmissible is of no worth to the Prosecution.  

 

13. When the testimony of P.W. Mubarak Zeb is 

marred by the taint of interest, exaggeration and improbabilities 

and that of P.W. Alamgir is rendered inadmissible for failure to 

comply with the provisions of Article 47 of the Order, I am left 

with no evidence much less trustworthy to maintain the conviction 

of the appellants. Needless to say that it is better to acquit ten 
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guilty than to convict one innocent. The case of Fayaz Hussain 

Shah..Vs..The state (Supra)  because of  having different and 

distinguishable facts will have no relevance to the case in hand. 

 

14. For the reasons discussed above, this appeal is 

allowed, the convictions and sentences recorded by the learned 

trial Court are set aside and the appellants are acquitted of the 

charge. They be set free forthwith, if not required in any other 

case. 

 

15.  Since I have allowed the appeal, the Criminal 

Revision will lose its utility, therefore, it is dismissed. 

 

Announced on:                J U D G E 
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 ____________________Appellant/Petitioner (s) 

 

Versus 

_______________________Respondent (s) 

 

JUDGMENT 

Cr. A. No. 125/2004   Date of hearing ___________ 

 

Tariq Pervez Khan J.- On the day of occurrence Khan 

Sahib, complainant, Khubaz, deceased and Bahadur Khan P.W. 

were on their way to their house after purchasing some articles of 

daily use from ‘Bazar’ known as ‘Kakki’. No sooner did they reach 

the place near ‘Islami Madrasa’, Raqiaz, absconding co-accused 

and  Rukh Naz, appellant herein, standing there all along duly 

armed with Kalashnikovs fired at the deceased who on being hit 

died on the spot. The absconding co-accused and the appellant 

after the incident bolted away. The report was made in the Police 

Station. A case under section 302/34 PPC. was registered against 

the appellant and his absconding co-accused, vide FIR No.183 

dated 23.11.2001. 

 

2. After completion of investigation and arrest of the 

appellant, he was forwarded to the Court of the learned Judge 

Special Court Bannu for trial which ended in his conviction and 

sentence as under:- 

 

“Consequently, accused Rukh Niaz on trial is convicted 

U/S 302 (b) PPC and sentenced to imprisonment for life. He is also 

made liable to the payment of compensation of Rs.50,000/- which 

on recovery shall be paid to the L.Rs. of the deceased U/S 544-A 

Cr. P.C. and in default whereof the accused shall undergo SI for 6 

months. Accused is entitled to the benefit of section 382-B Cr. 

P.C.”  

 

vide his judgment dated 29.9.2004. 
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3. In his appeal against his conviction and sentence the 

learned counsel appearing on his behalf argued that presence of the 

P.Ws. at the scene of occurrence is highly doubtful as admittedly it 

was not their routine to go to Bazar and come back there from 

together, that the deceased was a hardened criminal and even a 

hired assassin having enmity with a good number of people, 

therefore, the possibility that he was done to death by one of them 

cannot be ruled out; that the injuries on the dead body of the 

deceased could be caused by a single person with Kalashnikov; 

that the charge against the appellant seems to have been made with 

the motivation of his enemies as he admittedly has no motive 

whatsoever to kill the deceased; that where empties of the bullets 

fired at the deceased have not been recovered and sent to the 

ballistic expert to ascertain whether they were fired from one or 

more than one weapon, no reliance can be placed on the testimony 

of the P.Ws. who could not satisfactorily account for their presence 

on the spot; that the FIR was lodged after preliminary investigation 

as such cannot be vested with any sanctity and that mere 

abscondence which can be taken as corroborative and not evidence 

of the charge cannot alone form basis for conviction when 

otherwise evidence on the record is unbelievable. 

 

4. While defending the impugned judgment, the 

learned counsel appearing on behalf of the State assisted by the 

learned counsel for the complainant, argued that the account 

furnished by the P.Ws. being natural, spontaneous and 

straightforward amply and overwhelmingly links the appellant 

with the crime and that in the absence of any interest, animus or 

ulterior motive, their testimony cannot be brushed aside, therefore, 

the learned trial Court by believing it has rightly convicted and 

sentenced him. 

 

5. I have read evidence on the record and assessed the 

forensic worth of the arguments addressed by the learned counsel 

for the parties. 

 

6. The first and foremost thing to be seen in this case 

is whether the P.Ws. furnishing the ocular account were present at 
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the scene of occurrence? P.W.7 who is father of the deceased 

stated that his purpose for visiting bazaar was just for the hack of it 

and not for purchasing anything there from. But in cross-

examination, he modified his statement by saying that as sufficient 

time has passed, he does not remember whether he had purchased 

anything or not. He, however, admitted that it was not their routine 

but only on the day of occurrence they joined each other while 

coming from bazaar. P.W.8 who is a brother of the deceased stated 

that each of them purchased articles on the day of occurrence. With 

regard to his visit to bazaar, he stated that on the day of occurrence 

each of them left their home separately and joined each other on 

their return but in the next breath he stated that their joint visit to 

bazaar and joint return there from was their usual. Where each 

witness has given a different and even contradictory account about 

his visit to bazaar and return there from, it can safely be inferred 

that neither they were present on the spot nor they saw the 

incident. The unconditional admission of both the P.Ws. in their 

cross-examination that the deceased was examined by the I.O. and 

thereafter the FIR was made would give added strength to the 

inference, as no witness seeing the occurrence will ever wait for 

preliminary investigation while reporting it. As a matter of fact, the 

preliminary investigation preceding the report of the occurrence is 

always invariably done when it is not witnessed by the person 

reporting it. Failure to produce the articles so purchased by them 

before the I.O. would constitute yet another reason to prove that 

the incident was not witnessed by the P.Ws. 

  

7. Dead body of the deceased was almost riddled with 

bullets. Such a large number of wounds would unmistakably 

indicate that it was a crime of unremitting vengeance. Crime of this 

nature cannot be committed by a person who has no motive. Such 

intensity cannot be seen even in the crimes committed by hired 

assassins who believe in and act on the motto of hit and run. The 

undisputed fact that the deceased was charged for the murder of 

one Noor Alam may give way to the inference that he was killed 

by some one on account of that enmity. Two other cases whose 

FIRs have been brought on the record also show that the deceased 

was having a criminal background and had enmity with many 
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persons. Therefore, the possibility that the occurrence could be 

authored by any one of them and that the appellant was charged 

due to the motivation of his enemies or at random  or because of 

his being brother of the absconding co-accused cannot be ruled 

out. 

 

8. Though two persons have been charged for firing at 

the deceased but it cannot be disputed that this number of injuries 

could be caused by one man with an assault rifle like Kalashnikov. 

Many things tending to prove that it could be otherwise have not 

been attended to and taken stock of by the Investigating Agency. 

As many as 11 entry and two graze wounds were found on the 

dead body of the deceased, yet not even a single empty was 

recovered from the spot. The fact is that no investigation altogether 

was conducted in this case. Acceptance of the version given in the 

FIR was a beginning and an end of the investigation. No effort 

whatsoever was made to explore the true facts and circumstances 

of the case leading to the commission of this crime and the motive 

behind it despite insinuation in the Police Diaries that this tragedy 

could possibly be enacted by the absconding co-accused. This 

situation brings me to a cross roads, where I have two options 

before me. The one is to adhere to the time honoured and time 

tested rule of conceding the benefit of doubt to the accused.  The 

other is to ignore it notwithstanding the fact that it being a rule of 

prudence and one of the foundations of all good and civilized 

societies is much more than a mere rule of law which no man 

ought to and no Judge acting in accordance with the well 

recognized principles of criminal jurisprudence can ignore. In the 

former case an individual or at the most a family will suffer but in 

the latter the whole system relating to administration of criminal 

justice will come to ruins, particularly with this state and standard 

of investigation. I, therefore, by adhering to the rule hold that the 

complicity of the appellant in the crime has not been established 

beyond any shadow of reasonable doubt and that it will not be safe 

to maintain his conviction, the moreso when, corroborative 

evidence on the record because of defective investigation is 

woefully lacking. In the case of Amir Zaman and others..Vs.. 

The State (Cr. Appeal No.712/2003), I while dealing with an 
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identical situation held as under:- 

 

“The case I am faced with is one of that type. Here too the 

Investigating Agency accepted as gospel truth what was stated in 

the FIR. No effort whatever was made to find whether the 

allegation that the deceased and the injured P.Ws. sitting in the 

Pick-up were fired at by all the appellants from a car driven along 

side it could be true and capable of happening in the manner 

described by the Prosecution when one of them being on the other 

side was driving the car at relevant time. From the number of 

injuries found on the dead bodies of the deceased and on the 

persons of the P.Ws. it was presumed that it was caused by the 

appellants in spite of the fact that this number of injuries and even 

much greater could well be caused by one man with an assault rifle 

like Kalashnikov. No effort was made to recover empties and to 

ascertain whether the incident was an adventure of one man or 

more than one. No effort was made to find whether the charge 

against all of them was based on truth or exaggerated on account of 

previous blood feud. It has thus become difficult to say that each of 

the appellants is guilty, though it is equally difficult to say that all 

of them are innocent. The moreso when it is too common and 

customary in this part of the country to throw wide the net of 

implication to rope in even those who have no hand in the 

commission of the crime but are related with those who are 

actually responsible for it.” 

 

9. Difference in dimension of at least two of the entry 

wounds may, for a while, give way to the inference that the 

occurrence could be a doing of two persons with two different 

weapons but it, under no circumstances, will help, as according to 

the ocular account, both the assailants were armed with 

Kalashnikovs and it has never been the case of the prosecution that 

they were armed with two different weapons. 

 

10. No doubt the abscondence of the appellant can be 

capitalized by the prosecution but where the prosecution evidence 

has no weight altogether, it will not add thereto firstly because it 

can be used as corroborative and not evidence of the charge, 
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secondly because it cannot remedy the defects in prosecution case 

and thirdly because some time even innocent persons go into 

hiding in order to avoid unnecessary harassment and victimization 

at the hands of Police. 

 

11. Having thus considered in this background, I do not 

feel inclined to maintain the conviction of the appellant. 

 

12. For the reasons discussed above, this appeal is 

allowed, the impugned conviction and sentence recorded by the 

learned trial Court are set aside and the appellant is acquitted of the 

charge. He be set free forthwith, if not required in any other case. 

 

13. As I have allowed this appeal, the criminal revision 

for enhancement of sentence being rendered unmeaning is 

dismissed. 

 

 

ANNOUNCED ON:            J U D G E 

 



 

Peshawar High Court 

793 

Muhammad Humayun --- Appellant/Petitioner (s) 
 

Versus 

NAB --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 747/2003   Date of hearing 15.07.2003 

 

 EJAZ AFZAL KHAN J.-  The petitioner who is hauled up 

on the charges of corruption under the National Accountability 

Bureau Ordinance, 1999, seeks his release on bail mainly on the 

ground that despite direction of the Hon`ble Supreme Court as to 

the conclusion of the trial within the statutory period prescribed by 

the Ordinance, it is far off its conclusion. 

 

2. As against that, the learned counsel appearing on 

behalf of the respondents, argues that delay in trial is not because 

of an act or omission of the respondents, therefore, the petitioner 

cannot ask for bail as of right, particularly when the Hon`ble 

Supreme Court held him entitled to pursue his remedy at the 

appropriate forum in case the trial is not concluded within the 

stipulated time. 

 

3 We have carefully gone through the available record 

and considered the submissions of the learned counsel for the 

parties. 

 

4 The record reveals that the petitioner has been in Jail 

ever-since 26.9.2001 but his trial has not been concluded despite 

direction of the Hon`ble Supreme Court in this behalf. Though the 

failure of the learned  trial Court to conclude the trial within the 

stipulated period has not entitled the petitioner to be released on 

bail, none-the-less, he cannot be left on tenterhooks for an 

indefinite period, moreso when, a speedy trial beside being a  right 

of accused  is statutory requirement as well. 

5 We, therefore, in the circumstances of the case, direct 

the learned Judge Accountability Court to conclude this case 
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within 30 days positively failing which the petitioner shall be 

released on bail on furnishing bail bonds in the sum of 

Rs.50,00,000/-(Rs.Fifty Lacs) with two sureties each in the like 

amount to the satisfaction of the learned Judge Accountability 

Court who shall ensure that the sureties are local, reliable and men 

of means. 

 

      J U D G E  

 

Dated: 15.7.2003.           J U D G E
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Mushtaq Ahmad --- Appellant/Petitioner (s) 
 

Versus 

Mst. Neelam --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 19/2004   Date of hearing 12.01.2004 

 
EJAZ AFZAL KHAN, J.-_ The petitioner through the 

instant petition has questioned the judgment and decree dated 

4.12.193 of the learned District Judge/Zilla Qazi Shangla whereby 

he dismissed the appeal filed by him and thus upheld the judgment 

and decree dated 20.5.2003 of the learned trial Court. 

 

2. It was mainly argued by the learned counsel for the 

petitioner that when the petitioner specifically averred in his 

written statement that an amount to the tune of Rs.21,000/- was 

taken away by respondent-wife at the time of leaving the house 

and that he reserves his right of the recovery of aforesaid amount 

through a separate suit, in that even the learned trial Court should 

not have given any finding on this point, therefore, it would be 

clearly a case of exercise of jurisdiction not vested. 

 

3. We have considered the submissions of the learned 

counsel for the petitioner. 

 

4. No doubt the argument of the learned counsel is 

quite tenable but when seen in the light of the impugned judgment 

it would appear that it was never agitated before the learned 

appellate Court. Another interesting feature of the case is that an 

issue was framed on this aspect of the case and the petitioner in 

this behalf tendered evidence in his examination-in-chief and 

cross-examination and that at no stage of the proceeding any such 

objection was raised by him.           
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5. When that being the case, this point cannot be 

agitated for the first time in a constitutional petition especially 

when it has not been sworn on an affidavit that it was, in fact, 

urged during the course of proceedings in the trial Court or during 

the course of arguments in appeal and that it was not considered.  

  

6. For the reasons discussed above, this petition being 

without merit is dismissed in limine. 

 

Dated:12.1.2004.     J U D G E 

 

     J U D G E. 
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Ijaz Ahmad --- Appellant/Petitioner (s) 
 

Versus 

Government --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 328/1998   Date of hearing 31.03.2004 

 

 EJAZ AFZAL KHAN J.-   The petitioners through the 

instant petition has sought the review of the judgment dated 

27.4.2000 of this Court whereby their constitutional petition was 

dismissed on account of non-prosecution as well as merits. 

 

2. The learned counsel appearing on behalf of the 

petitioners by referring to the judgment rendered in the case of 

Hussain Badshah and another..Vs..Government of N.W.F.P. in 

C.A.No.1071 of 2000 decided on 28.5.2002, argued that where all 

the Educational Institutions situated within the country are duly 

recognized by the University Grant Commission and their 

Certificates and Diplomas are given equivalence by the said 

Commission, no discrimination can be made between the 

candidates qualifying within the Province and those qualifying out 

side that        

  

3. The learned A.A.G. appearing on behalf of the 

respondents could not convincingly dispute  the legal proposition 

arising out of this case. 

 

4. As all the Institutions within or out side the 

Province are recognized by the University Grant Commission and 

their Certificates and Diplomas have been given equivalence, no 

discrimination, in view of the judgment cited above, between those 

qualifying within and those qualifying out side the Province can be 

made.                                
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5. For the reasons discussed above, we allow this C.M. 

and by reviewing out judgment dated 27.4.2000, allow this writ 

petition and direct the respondents to consider the petitioners for 

appointment in the first instance in preference over the new  

entrants. 

 

Dated:31.3.2004.      J U D G E .  

 

           J U D G E   
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Bacha --- Appellant/Petitioner (s) 
 

Versus 

Shehryar Khan --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 420/2004       Date of hearing 12.04.2004 

 

EJAZ AFZAL KHAN J.- The petitioners through the 

instant petition have questioned the order dated 21.10.2003 of the 

learned Zila Qazi Dir Payan Camp Court at Smarbagh, whereby he 

dismissed the revision petition filed by them and thus upheld the 

order dated 25.2.2003 of the learned Illaqa Qazi. 

 

2. It was argued by the learned counsel for the 

petitioners that where the suit of the respondents is prima facie 

barred by law, it was liable to be rejected under Order VII Rule 11 

C.P.C. and that both the Courts below by dismissing the 

application filed by the petitioners have acted without jurisdiction 

and lawful authority. 
 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

petitioners.  
 

4. A perusal of the averments made in the plaint filed 

by the respondents clearly shows  that none of them can be decided 

without recording evidence. When so, we do not think, that the 

Courts below have acted without jurisdiction and lawful authority 

so as to justify interference therewith in the constitutional 

jurisdiction of this Court. 
 

5. For the reasons discussed above, this petition being 

without substance is dismissed in limine. 
 

Dated:12.4.2004.       J U D G E . 

 

   J U D G E 
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Mst. Parwana --- Appellant/Petitioner (s) 
 

Versus 

Rustam Khan --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 1278/2003   Date of hearing 12.04.2004 

 

EJAZ AFZAL KHAN J.- The petitioner through the 

instant petition seeks the custody of the minors from respondent 

No.1, her erstwhile husband. 

 

2. It was argued by the learned counsel for the 

petitioner that all the children of the petitioner are minors and 

below the age of 7 years as such they can only be looked-after 

better by the mother as compared to the respondent. He next 

argued that the agreement culminating in a consent decree and 

entrustment of the minors to the respondent being void abinitio has 

no effect and can not bar and barricade her claim for their custody. 

The learned counsel to support  his contention placed reliance on 

the cases of  Muhammad Naseer Humayon..Vs.. Mst.Syed 

Ummatul Khabir (1987 SCMR 174), Ebtisam Ashour 

Naqvi..Vs..Syeda Saeeda Bano Naqvi and others (1993 SCMR  

1690), Muhammad Rafique..Vs..Muhammad Ghafoor (PLD  1972 

Supreme Court 6) and Mst.Shehnaz Bibi..Vs..Muhammad Akram 

and others ( 1995 P.Cr.LJ Lahore 307).  

 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

petitioner. 

 

4. A perusal of the record would reveal that 

entrustment of the children to respondent No.1 owes its origin to 

an agreement and consent decree. Whether this agreement being 

the result of coercion and undue influence is of no effect and thus 

cannot bar and barricade the claim of the petitioner to the custody 
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of the minor children is a question involving factual controversy 

which can well be agitated in the competent forum in this behalf 

and thus cannot be determined by this Court while hearing a 

constitutional petition. The judgments cited at the bar by the 

learned counsel for the petitioner because of their different and 

distinguishable features have no relevance to the case in  hand.  

  

5. When the petitioner can have recourse to a 

competent forum in this behalf to establish her better claim and 

even ask for interim custody of the minors, we do not feel inclined 

to entertain this petition. 

 

6. For the reasons discussed above, this petition being 

without merit is dismissed. 

 

Dated:12.4.2004.      J U D G E. 

 

      J U D G E. 
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Ghous Zaman --- Appellant/Petitioner (s) 
 

Versus 

SHO --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 395/2003       Date of hearing 12.04.2004 

 

EJAZ AFZAL KHAN J.-   The petitioner through the 

instant petition seeks the issuance of a writ  from this Court 

directing respondents No.6 and 7 to register a criminal case against 

respondents No.1 to 5. 

 

2. It was argued by the learned counsel for the 

petitioner that where the act of firing by respondents No.1 to 5 at 

the petitioner in consequence whereof he received two fire-arm 

injuries was un-warranted on the face of it, respondents No.1 and 7 

were bound to register a case against them on his report. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondents, argued that the petitioner after having 

trampled  a human life under his vehicle was trying to bolt away 

from the scene of occurrence notwithstanding the fact that he was 

asked  to stop, therefore, there remained no other option before the 

respondents to stop his vehicle except to fire thereat, as such no 

cognizable case was made out. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. As complaint before the competent forum is by all 

means an adequate remedy, we will not like to issue any writ or 

direction as asked for, particularly when the facts and 

circumstances of this case are not of the type as would call for its 

investigation by the police. We in the circumstances of the case, 

will not like to exercise our extra ordinary equitable  constitutional 
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jurisdiction in favour of the petitioner when he can achieve his 

desired objective by filing a complaint. 

 

6. For the reasons discussed above, this petition being 

without substance is dismissed. However, the petitioner would be 

at liberty to file a complaint in the Court of competent jurisdiction 

which, if filed, will be tried by the learned trial Court with the case 

registered against the petitioner at the instance of the respondents. 

 

 

Dated:12.4.2004.       J U D G E 

 

       J U D G E
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Nawaz Khan --- Appellant/Petitioner (s) 
 

Versus 

Mst. Gul Siar --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 58/2004   Date of hearing 10.05.2004 

 

EJAZ AFZAL KHAN J.- The petitioner through the 

instant petition has questioned the judgment and decree dated 

17.10.2003 of the learned District Judge Nowshera whereby he 

dismissed the appeal filed by him and thus upheld the judgment 

and decree dated 31.1.2003 of the learned trial Court. 

 

2. It was argued by the learned counsel for the 

petitioner that the petitioner never made any admission that the 

dowry articles were ever given to him and that they are lying  in 

his house, therefore, the Courts below could not have based their 

finding on such admission unless there was something in black and 

white to substantiate it. 

 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

petitioner. 

 

4. It is true that there is nothing in black and white on 

the record to show that the petitioner ever admitted that the dowry 

articles mentioned at serial Nos.4 to7, 10,16,17,21,25,27 and 28 

were ever given to him or that they are lying in his house but  the 

fact remains that this admission was neither challenged in the 

memorandum of appeal nor on an affidavit before the learned 

appellate Court, therefore, it being essentially a factual controversy 

cannot be urged for the first time in a constitutional petition. 

 

5. When that being the case, we do not think that the 

verdict of the learned Courts below can be held to have been 

rendered without jurisdiction and lawful authority. 
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6. For the reasons discussed above, this petition being 

without merit is dismissed. 

 

Dated:10.5.2004.      J U D G E . 

 

      J U D G E . 
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Rahan ud Din --- Appellant/Petitioner (s) 
 

Versus 

Mst. Gulzad Gai --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 493/2004   Date of hearing 10.05.2004 

 

EJAZ AFZAL KHAN J.-  The petitioner through the 

instant petition  has questioned  the judgment and decree dated 

27.1.2004 of the learned Zila Qazi Swat, whereby he dismissed the 

appeal filed by him and thus upheld the judgment and decree dated 

1.11.2003 of the learned Family Judge Swat. 

 

2. It was argued by the learned counsel for the 

petitioner that where the respondent-wife did not seek divorce on 

the basis of ‘khula’ , the learned trial Court acted without 

jurisdiction and lawful authority by granting a decree for 

dissolution of marriage on the basis of ‘khula’. He next argued that 

the learned appellate Court despite being apprised of the infirmity 

in the judgment of the learned trial Court failed to exercise  

jurisdiction vested by declining to interfere therewith. 

 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

petitioner. 

 

4. The evidence on the record clearly reveals that 

relations between the spouses have reached such a pass where it is 

not possible for them to live together within the limits of God. 

Though ‘khula’ was not specifically pleaded, none-the-less, the 

learned Courts below have not  committed any illegality by 

decreeing the suit of the respondent for dissolution of marriage on 

the basis of ‘khula’ when it is writ large on the face of the record 

that a happy  and harmonious  union between the spouses is just 

un-thinkable. 
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5. Having thus considered in this background, we do 

not feel inclined to interfere with the impugned judgments. 

 

6. For the reasons discussed above, this petition being 

without merit is dismissed in limine. 

 

 

Dated:10.5.2004.      J U D G E . 

 

           J U D G E .
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Munir Khan --- Appellant/Petitioner (s) 
 

Versus 

Mst. Kausar Shaeen --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 492/2004   Date of hearing 25.06.2004 

 

EJAZ AFZAL KHAN J.-   Munir Khan, petitioner in 

Writ Petition No.492/2004, hereinafter called petitioner and Mst. 

Kausar Shaheen and others, petitioners in Writ Petition 

No.738/2004, hereinafter called respondents, have questioned the 

judgment and decree dated 28.2.2004 of the learned Addl District 

Judge Peshawar, whereby he partially accepted the appeal filed by 

the former and thus modified the judgment and decree dated 

30.7.2003 of the learned trial Court. 

 

2. It was argued by the learned counsel for the 

petitioner that where it was admitted by the respondent that the 

golden ornaments given to the petitioner in dower were 

subsequently snatched then the suit for their recovery could not 

have been entertained, heard and adjudicated upon by the learned 

Family Judge. The learned counsel to support his contention placed 

reliance on the cases of Allauddin Arshad..Vs.. Mst.Neelofar 

Tareen and 2 others( PLJ 1984 Lahore 401) and Mst.Farhad 

..Vs..Additional District Judge-II Mardan ( 2000 MLD 1638), 

 

3. As against that, the learned counsel appearing on 

behalf of the respondents, argued that where it is admitted by the 

petitioner himself in his written statement that the golden 

ornaments were taken by him with the consent of the respondent as 

he wanted to dispose them of in order to meet his growing needs of 

business, it is not a case falling outside the jurisdiction of the 

Family Court, moreso when in view of the latest amendment, 

plaintiff-wife can institute a suit therein for  recovery of her 

personal property.  
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4. While impeaching the validity of the impugned 

judgment, the learned counsel argued that the decree for a sum of 

Rs.1,00,000/- in lieu of her 1/6 share in residential house granted 

by the learned trial Court, has wrongly been set aside. She next 

urged that once it was held by the learned appellate Court that the 

respondent is entitled to 2-1/2 marlas of the plot transferred in her 

name in  dower, it was competent to grant a decree for the 

aforesaid share in the plot through partition. 

 

5. We have gone through the record carefully and 

considered the submissions  of the learned counsel for the parties. 

 

6. A perusal of written statement submitted by the 

petitioner in the trial Court would reveal that he admitted that the 

golden ornaments given to the respondents in dower are lying with 

him which have not yet been returned to the  respondent. When 

that is the case,  we do not think, that the learned Courts below 

have committed any error of jurisdiction by granting a decree for 

the golden ornaments given in dower. The judgments cited at the 

bar by the learned counsel for the petitioner being distinguishable 

are thus not applicable to the facts and circumstances of the case in 

hand especially when the law stands amended. 

 

7. So far as the case of the respondent  as set up in her 

writ petition is concerned, that appears to be misconceived on the 

face of it as the decree  for a sum of Rs.1,00,000/- (Rs. One lac) as 

dower in lieu of her 1/6 share in residential house has been 

maintained by the learned appellate Court.  

 

8. With regard to the prayer for possession through 

partition of the landed property measuring 2-1/2 marlas, suffice it 

to say that a declaratory decree granted therefor by the learned trial 

Court has been maintained by the learned appellate Court but as 

the Family Court has no jurisdiction to grant a decree for recovery 

of possession through partition, her prayer to that extent has rightly 

been declined. 
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9. As no mis-reading, non-reading of evidence or any 

other error as could be termed jurisdictional, has been pointed out 

by the learned counsel for the parties in the impugned judgment, 

we do not feel inclined to interfere therewith. 

 

10. For the reasons discussed above, these writ petitions 

being without substance are dismissed. 

 

 

Dated:25.6.2004.      J U D G E . 

 

            J U D G E.
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Jan Muhammad --- Appellant/Petitioner (s) 
 

Versus 

Sultan Muhammad --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 549/2003   Date of hearing 19.10.2004 

 

EJAZ AFZAL KHAN J.- The petitioners through the 

instant petition have questioned the order dated 4.2.2003 of the 

learned Additional District Judge-I Peshawar whereby he 

dismissed the revision filed by the petitioners  and thus upheld the 

order dated 15.3.2001 of the learned trial Court. 

 

2. It was argued by the learned counsel for the 

petitioners that where the disputed questions of facet were agitated 

in the petition, they could not have been decided without recording 

evidence. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondents argued that the compromise and all the 

proceedings resulting in the decree in favour of the respondents 

were genuine and that both the Courts below after examining the 

record arrived at a correct finding that the application under section 

12 (2) of the C.P.C. being  frivolous is liable to be dismissed. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. The question whether the petitioners were in fact 

served in this case; whether they ever made appearance in person 

or through their counsel and whether the compromise was 

consciously and volitionally arrived at  and duly signed by the 

petitioners are the questions which could not have been decided 

without recording evidence. When that being the case, we have no 

alternative but to allow this petition, set aside the impugned orders 
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and send the case back to the learned trial Court for decision a 

fresh after recording evidence. 

 

Dated:19.10.2004       J U D G E 

 

           J U D G E
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Lakson Tobbaco --- Appellant/Petitioner (s) 

 

Versus 

Tehsil Nazim Manshera --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 1/2004   Date of hearing 10.02.2005 

 

EJAZ AFZAL KHAN J.-  Lakson Tobacco Co. Ltd, 

petitioner in Writ Petition No.1 of 2004 and Pakistan Tobacco 

Company Ltd., petitioner in Writ Petition No.18 of 2004, have 

questioned the validity of Notification No.3022-28 dated 

27.6.2002, whereby Tehsil Council Mansehra has imposed license 

fee of Rs.50,000/- per annum on each of them. 

 

2. It was argued by the learned counsel for the 

petitioners that where license fee was imposed on the petitioners 

without prior approval of the Government in violation of section 

116 of the N.W.F.P. Local Government Ordinance, 2001, it being 

without jurisdiction and lawful authority will  have no effect. The 

learned counsel by referring to paragraph 89 of Sixth Schedule, 

argued that where the case of the petitioners falls within the 

purview of clause (j), no license fee in terms of clause 19 of the 

Annexure under paragraph 44 of the Ordinance, can be levied 

unless the storing of tobacco is required for the preparation of 

biddies, cigars or cigarettes . 

 

3.  As against that, the learned counsel appearing on 

behalf of the respondents argued that license fee was levied  with 

the prior approval of the Government and that the case of the 

petitioners being covered by clause (n) of paragraph 89, has no 

nexus with clause 19 of the Annexure under paragraph 44 of the 

Ordinance.  

 

4.  We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
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5.  Before we discuss the merits of the case, it is 

worthwhile to refer to section 116 which reads as under:- 

(116. Taxes to be Levied.---  

 

(1) A Council may, with the prior approval of 

Government, levy taxes, cesses, fees, rates, rents, tolls, 

charges, surcharges and levies specified in the Second 

Schedule: 

 

Provided that if Government fails to convey a 

decision for or against a taxation proposal under this 

section within thirty days of the receipt of the  

proposal, it shall be presumed that Government has 

approved the proposal. 

 

(2) No tax shall be levied without previous 

publication of the tax proposal and without inviting 

and considering/hearing public objections. 

 

(3) A Council may reduce, suspend or abolish 

attacks) 

 

 

6.  The other relevant provision is paragraph 89 of 

Sixth Schedule of the Ordinance which reads as under:- 

 

89. Licences required for carrying on of certain    

occupation.- 

 

(1) No person of any  of the following classes,  

        namely:-- 

 

(a)  butchers and vendors of poultry, game or 

fish; 

 

(b) persons keeping milch cattle or milch              

 goats for profit; 
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(c) persons keeping for profit any 

 animals other than milch cattle or  milch 

goats; 

 

(d) dairymen, buttermen and makers and  

 vendors of ghee; 

 

(e) vendors of fruit or vegetables; 

 

(f) manufacturers of ice or ice-cream, and 

vendors of the same; 

 

(g) vendors of any medicines,drugs or articles 

of food or drink for human consumption ( other 

than milk, butter, bread, biscuits, cake, 

fruit, vegetables,  aerated or other potable water 

or ice or ice-cream)which are of a perishable 

nature; 

 

(h)  vendors of water to be used for drinking 

purposes; 

 

(i) washermen; 

 

(k) vendors of wheat, rice and other grain  or 

of flour; 

 

(l) makers and vendors of sweetmeats; 

 

(m) barbers and keepers of shaving saloons; 

and  

 

(n) any other trades and occupations 

specified in the bye-laws, or through  public 

notice by local council from  time to time, 
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shall carry on his trade, calling or occupation 

in such part of a local area as may be 

designated by the local council unless he has 

applied for and obtained a licence in this behalf 

from the concerned local government. 

 

7. Annexure under Paragraph 44 of the Ordinance will 

also have bearing on the fate of this case which too is reproduced 

as under:- 

 

“ DANGEROUS AND OFFENSIVE ARTICLES 

AND TRADES. 

 

1. The business of storing or selling timber, 

firewood, coal, charcoal and coke, hay, straw, grass and 

bamboo, jute, shrub, hemp, munj and their products, 

matches, explosives, petrol, oil and lubricants, paper, 

ghee and other dangerously inflammable materials. 

2. Sugar refining and sugar refineries. 

3. Preparation of aerated water. 

4. Operating or running bake houses. 

5. Electroplating. 

6. Welding. 

7. Storing packing, pressing, cleaning, 

preparing or manufacturing by any process whatever, 

blasting powder, ammunition, fireworks, gun-powder, 

sulphur, mercury, gases, gum, cotton, saltpeter, 

nitrocompounds, nitromixtures, phosphorous or 

dynamite. 

8. Cleaning, dying, preparing or manufacturing 

by any process whatever, cloth or yam in indigo and 

other colours. 

9. Storing, processing, cleaning, crushing, 

melting, preparing or manufacturing by an process 

whatever or dealing in bones, tallow, offal, fatblood, 

soap, raw hides and skins, candles, manure, catgut and 

oil cloth. 

10. Manufacturing oils. 
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11. Washings or drying wool or hair. 

 

12. Making or   manufacturing bricks, surkhi, 

tiles or earthenware pots, clay pipes or other 

earthenware by any process of baking or burning. 

13. Burning or grinding of limestone or metal 

stone or storing of lime for sale. 

14. Cleaning or grinding of grain or chillies by 

any kind of class of machinery. 

15. Keeping animals likely to create nuisances. 

16. Fellmongering. 

17. Casting of heavy metals such as iron, lead, 

copper and brass. 

18. Dealing in chemicals, liquid or otherwise. 

19. Wholesale storing, cleaning, pounding and 

selling of tobacco except the storing of tobacco required 

for the preparation of biddies, cigars or cigarettes. 

20. ……………………………………………. 

21. ……………………………………………. 

22. ……………………………………………… 

23. ……………………………………………… 

24. ……………………………………………… 

25. ……………………………………………… 

26. ……………………………………………… 

27. ……………………………………………… 

28. ……………………………………………… 

29. ……………………………………………… 

30. ……………………………………………… 

 

8. A perusal of section 116 would reveal  that it is not 

at all mandatory for the Local Council to seek prior approval 

before levying taxes, fee etc. This impression is further 

strengthened by the proviso to the aforesaid section which provides 

that if Government fails to convey the decision for or against a 

taxation proposal under this section within thirty days of the 

receipt of the proposal, it shall be presumed that Government has 

approved it. However, what is mandatory according to this 

provision is that no taxes, fee etc. shall be levied without previous 
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publication of the tax proposal and without inviting, considering 

and hearing public objections which, as is evident from the record 

produced by the Council today in the Court, has been fully 

complied with. 

 

9.  The second argument of the learned counsel for the 

petitioners is also without force as the case of the petitioners is 

covered by clause (n) of paragraph 89 and not clause (j) thereof, 

therefore, Clause 19 of the Annexure under Paragraph 44 will have 

no relevance to the case in hand. 

 

10.    Quite apart from this, since there is a presumption 

in favour of the legislative competence to impose taxes as held in 

the case of Messrs Elahi Cotton Mills Ltd and 

others..Vs..Federation of Pakistan through Secretary M/O Finance, 

Islamabad and 6 others (PLD 1997 Supreme Court  582), the 

Courts of law shall always lean in favour of their legality and thus 

be slow to strike them down unless they are prima facie 

discriminatory or confiscatory which is not the case here. 

 

11.  For the reasons discussed above, these petitions 

being without substance are dismissed. 

 

 

Dated:10.2.2005       J U D G E 

 

       J U D G E
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Chaman Zada --- Appellant/Petitioner (s) 
 

Versus 

Shah Zaib --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 681/2004       Date of hearing 11.04.2005 

 

 EJAZ AFZAL KHAN J.-  The petitioner through the 

instant petition has questioned the order dated 4.5.2004 of the 

learned Rent Controller, whereby he after recording evidence held 

that relationship of landlord and tenant exists between the 

respondent and the petitioner and thus directed the latter to deposit 

arrears within 15 days and future rent before 15
th

 of each month. 

 

2. It was argued by the learned counsel for the 

petitioner that once the learned Rent Controller adjourned the case 

sine die, vide his order dated 8.4.2003, it could not have been set 

aside by the learned  Addl District Judge in appeal by the learned 

District Judge as in view of Proviso to section 15 (1) of the Rent 

Restriction Ordinance, no appeal was competent against such 

order; that the order dated 22.9.2003 of the learned Addl District 

Judge being coram-non-judice is liable to be set aside and that 

further proceedings in the case culminating in the impugned order 

being without jurisdiction is also liable to be set aside. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondent argued that where the order was against 

law and without jurisdiction, it was rightly set aside by the learned 

Addl District Judge and that failure on the part of the petitioner to 

question that order within time would estop him to raise this 

question in this Court. The learned counsel next submitted that 

where a lot of evidence examined by the respondent unmistakably 

established the relationship of landlord and tenant between him 

and the petitioner, the learned Rent Controller was perfectly 

justified to pass the impugned order. 
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4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. Merits of the case and the arguments addressed at 

the bar by the learned counsel for the parties apart, since  a dispute 

as to the title is pending in the Civil Court and a stay order granted 

in the civil suit by the Courts below has been confirmed up to this 

Court, we without entering into the niceties and nuances of fact 

and law would direct the learned Rent Controller to decide this 

case as well as the civil suit which is also being tried by him as a 

Civil Judge within a period of 4 months positively  under 

intimation to this Court without fail. Till then the petitioner will 

not deposit the arrears and the future rent as directed by the learned 

Rent Controller.  If the case is not concluded within the period 

mentioned above, the petitioner will have to comply with the order 

directing him to deposit arrears and future rent after such period.  

 

6. With the observation mentioned above, this writ 

petition is disposed of. The parties are directed to appear in the 

Court of the learned Rent Controller on 28.4.2005. 

 

Dated: 11.4.2005            J U D G E 

 

       J U D G E
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M/s Human Welfare --- Appellant/Petitioner (s) 

 

Versus 

Government of NWFP --- Respondent (s) 

 

JUDGMENT 

R.WP. No. 591/2005   Date of hearing 24.08.2005 

 

EJAZ AFZAL KHAN J.-  The petitioner through the 

instant petition seeks issuance of a writ in the nature mandamus 

directing the respondent to permit him to export the remaining 

unutilized balance of 13470 MT fertilizer to Afghanistan. 

 

2. The learned counsel appearing on behalf of the 

petitioner alleged that the petitioner was given permission for 

transportation of 20,000/- MT of fertilizer to Afghanistan and that 

it cannot be refused the permission asked for when it entered into 

an agreements with the dealers for the purchase of fertilizer by 

paying them a huge amount on the one hand and firms in 

Afghanistan after receipt of a handsome amount there from on the 

other. The learned counsel to support his contention placed 

reliance on the judgment of the Hon’ble Supreme Court rendered 

in the case of Government of Pakistan, through Secretary 

Ministry of Commerce Pakistan Secretariat, Islamabad -Vs- 

M/S Village Development Organization in Civil Petition 

No.1502 of 2004 decided on 16.12.2004.   

 

3. As against that, the learned Deputy Attorney 

General  appearing on behalf of the respondent vehemently argued 

that where the Government has changed this policy for the export 

of fertilizer, the petitioner cannot claim any vested right on account 

of any commitment previously made.  

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 
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5. No doubt the petitioner was given transportation 

permit for 20,000/ MT fertilizer, vide letter dated 24.1.2002 with 

the condition that the export shall be made by the end of February, 

2002. But the record reveals that neither the petitioner asked for 

rout permit or made any effort for the export of the fertilizer. It is 

also a fact well worth remarking that after expiration of the said 

period, the petitioner made no effort for the extension of the 

permit. When this is the state of affair, we do not think, the 

petitioner can turn round after the lapse of more than three years to 

ask for issuance of any writ, when he himself did nothing towards 

the export of the fertilizer within the time or even thereafter. 

Therefore, we do not think, the judgments in cases of Anoul 

Power Generation Limited and others - Vs - Federation of 

Pakistan and others (PLD 2001 Supreme Court 340) and 

Government of Pakistan, through Secretary Ministry of 

Commerce Pakistan Secretariat, Islamabad -Vs- M/S Village 

Development Organization (Supra), can be of any help to the 

petitioner.  

 

6. For the reasons discussed above, this petition being 

without substance is dismissed. 

     

 Dated:24.8.2005            J U D G E 

 

       J U D G E
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NISAR HUSSAIN --- Petitioner 

Versus 

Haji ABDUL FATEH and another---Respondents 

JUDGMENT 

W.P No.333/2000          Decided on 8th November, 2000 

(2001 C L C 1162 Peshawar) 

West Pakistan Urban Rent Restriction Ordinance (VI of 1959)--- 

Malik Hamid Saeed and Ejaz Afzal Khan, JJ ----S. 

2(a)(b)---"Building"---Definition---Status of premises, 

determination of---Jurisdiction of Rent Controller---Expression 

"building" as defined in S.2(a) of West Pakistan Urban Rent 

Restriction Ordinance, 1959 was wide enough to include land 

leased out or let out for the purpose of being used for business or 

trade---In order to oust the jurisdiction of the Rent Controller and 

to take a property out of the purview of expression "building", it 

had to be established that at the time of lease, it was an industrial 

unit or a factory---If the property leased or let out was a piece of 

land or a vacant site at the time of creation of its lease, it would 

essentially be covered by the, expression "building "---Subsequent 

conversion of the same into a factory or industry unit, would not be 

taken to oust the jurisdiction of the Rent Controller--Premises in 

question consisted of a piece of land at the time when it was rented 

out to the tenant and , saw machine was installed therein 

subsequently---Premises, in circumstances, would not fall outside 

the scope of "building" so as to oust the jurisdiction of the Rent 

Controller.  

Muhammad Ismail v. Abdul Habib PLD 1993 Kar. 181; Bashir 

Ahmad v. Mst. Zubeda Khatoon 1983 CLC 390; Muhammad 

Sharif v. Saeed Akhtar Hussain and 8 others PLD 1985 Lah. 365; 

Noor Muhammad Khan v. Haji Muhammad Ali Khan and 24 

others PLD 1973 SC 218 and Messrs Rahman Cotton Factory v. 

Messrs Nichimen Co. Ltd. PLD 1976 SC 781 ref. 
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H. Muhammad Zahir Shah for Petitioner.            

Sheikh Wazir Muhammad for Respondents. 

Date of hearing: 26th October, 2000. 

JUDGMENT              

EJAZ AFZAL KHAN, J.---The petitioner herein assailed the 

order of the learned District Judge, Peshawar, dated 21-3-2000 

whereby the learned District Judge, upheld the order of the learned 

Rent Controller, dated 17-2-1999. 

2. The facts in brief are, that the predecessor-in-interest of the 

respondents instituted an application for the ejectment of the 

petitioner in the Court of learned Rent Controller Peshawar which 

was accepted by him Vide: order, dated 17-2-1999. The petitioner 

on feeling aggrieved by the order of the learned Rent Controller 

preferred an appeal in the Court of learned District Judge Peshawar 

which too bore no fruit as the same was dismissed vide; order, 

dated 21-3-2000. The petitioner now questioned the validity of the 

orders of the learned Courts below by filing this Constitutional 

petition .in this Court. 

3. The only point which was canvassed at the bar by the learned 

counsel for the petitioner was that the demised premises do not 

come within the definition of building, hence the learned Rent 

Controller had no jurisdiction to entertain, hear and decide the 

same. The learned counsel for the petitioner to stress his contention 

relied upon the case of Muhammad Ismail v. Abdul Habib PLD 

1993 Kar. 181 and Bashir Ahmad. v. Mst. Zubeda Khatoon 1983 

CLC (Karachi) 390. 

4. On the other hand, the learned counsel for the respondents 

contended that the demised premises were rented out to the 

petitioner on payment of rent. There is no dispute in between the 

parties as to the relationship of landlord and tenant and location of 

the property in urban area. With regard to the jurisdiction of the 
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learned Rent Controller, the learned counsel for the respondents 

contended that it was not seriously urged and argued by the 

petitioner, in the lower forums. He while concluding his arguments 

submitted that the factual controversy having been concluded .by 

the two Courts below does not admit of any interference in the 

exercise of Constitutional jurisdiction. 

5. We have anxiously considered the contentions of both the 

counsel for the parties, the law produced by them and have been 

through the record of the case. The only, question which is to be 

decided and determined by this Court is whether the demised 

premises would fall within the purview of the expression building 

as defined in section 2(a) of the West Pakistan Rent Restriction 

Ordinance, 1959. Before proceeding ahead it would be proper to 

refer to the definition of the expression building as given in the 

Ordinance which reads as under:--- 

"(a) 'building' means any building or part of a building let for any 

purpose, whether being actually used for that purpose or not, 

including any land, godowns, out-houses, together with furniture 

let therewith but does not include a room in a ' Sarai' , hotel, or 

boarding house. " 

6. It would thus, be seen that the expression building is wide 

enough to include land leased or let out for the purpose of being 

used for business or l trade. In order to oust the jurisdiction of the 

Rent Controller and to take a property out of the purview of the 

expression building as defined by the Ordinance it has to be 

established that at the time of lease, it was an Industrial Unit or a 

Factory. If the property leased or let out was a piece of land or a 

vacant site at the time of creation of its lease, it would essentially 

be covered by the expression building as defined by the Ordinance. 

Subsequent conversion of the same into a factory or Industrial Unit 

will not be taken to oust the jurisdiction of the Rent Controller. 

Our view gets added strength from the judgment of the Lahore 

High Court delivered in the case of Muhammad Sharif v. Saeed 

Akhtar Hussain and 8 others PLD 1985 Lah. 365 wherein it was 

held that if a property was not a factory at the time of creation of 



 

Peshawar High Court 

826 

its lease, subsequent utilisation thereof for Industrial purposes will 

not gust of the jurisdiction of the Rent Controller. The relevant 

paragraph is reproduced as under:-- 

"It, therefore, emerges from the above discussion that in order to 

oust the jurisdiction of the Rent Controller and to take a property 

out of the purview of the West Pakistan Urban Rent Restriction 

Ordinance on the basis of the property being a factory it has to be 

established that at the time of lease it was an industrial unit/factory 

which was being leased out as such or that the same was out of the 

limits of an urban area. If the property leased/rented as taken at the 

time of lease/renting out was one which fell within the definition 

of various properties mentioned in the West Pakistan Urban Rent 

Restriction Ordinance, 1959 the subsequent utilisation thereof for 

some other purpose would not operate so as to take the property 

out of the purview of the said Ordinance and for that matter create 

ouster of jurisdiction of the Rent Controller." 

Similarly in the case of Noor Muhammad Khan v. Haji 

Muhammad Ali Khan and 24 others PLD 1973 SC 218 it was held 

that where demised premises at the time of creation of lease, 

consisted of a piece of land, subsequent construction of a Cinema 

thereon will not oust the jurisdiction of the Rent Controller. The 

relevant paragraph is reproduced as below:-- 

"It will thus, be seen that the terms ' building' is very wide and 

include any land let therewith. In the present case, 5-1/2 shops 

were leased out and al6ngwith it, a vacant piece of land was also 

let out to Mana Singh. In such circumstances, it is quite clear that 

the lease of the vacant piece of land was of a building which falls 

within the definition of 'building' in the said Ordinance." 

No doubt in the case of Messrs Rahman Cotton Factory v. Messrs 

Nichimen Co. Ltd. PLD 1976 SC 781, the jurisdiction of the Rent 

Controller was held to be ousted because the demised premises, in 

the referred case were situated outside the urban area and for the 

reason that at the time of its being let out it was all along a Ginning 

Factory equipped with machinery for processing and ginning 
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cotton. But the above referred case, to our mind, is distinguishable 

from the instant one: firstly because the demised premises herein 

are situated within the urban area and secondly because at the time 

of creation of lease, it was just a piece of land. When seen in this 

context, the case of Muhammad Ismail v. Abdul Habib PLD 1993 

Kar. 181 is also distinguishable because in that case too the 

property rented out was a Saw Mill and not a piece of land as is 

evident from para.2 of the judgment. . For the same reason the case 

of Bashir Ahmad v. Mst. Zubeda Khatoon 1983 CLC (Karachi) 

390 is also distinguishable from the case in hand. 

7. It is established from the record that the demised premises 

consisted of a piece of land at the time when it was rented out to 

the petitioner and so is the fact that Saw Machine thereon was 

installed subsequently. Therefore, it is held that the demised 

premises will not fall out side the scope of building so as to oust 

the jurisdiction of the Rent Controller. 

8. As a Sequal to what has been discussed above, we find this 

petition devoid of substance, hence dismiss the same with no order 

as to costs. 

H.B.T./N-245/P                                                                       

Petition dismissed. 
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MUHAMMAD AFZAL KHAN --- Petitioner 

Versus 

PRINCIPAL KHYBER MEDICAL COLLEGE, PESHAWAR and 

5 others --- Respondents 

JUDGMENT 

W.P No.267/2001        Decided on 20th September, 2001 

(2002 C L C 49 Peshawar) 

(a) Constitution of Pakistan (1973)--- 

Malik Hamid Saeed and Ejaz Afzal Khan, JJ ----Arts. 

25 & 199---Equity before law---Constitutional petition---

Discriminatory use of a provision of law---Remedy---Statute 

cannot be struck down on the ground of its being used in a 

discriminatory manner, but a discriminatory action taken pursuant 

thereto can be struck down.  

(b) Pakistan Medical and Dental Council Regulations--- 

S. IV(13)---Constitution of Pakistan (1973), Arts.25 & 199---

Constitutional petition---Educational institution---Discriminatory 

use of Regulations ---Regulations are not discriminatory, but they 

are capable of being used 'in a discriminatory manner---Absence of 

express provision in Regulations as to the date of its taking effect, 

consequences of neglect to comply therewith, lack of willingness 

on the part of Pakistan Medical and Dental Council to enforce it in 

its true letter and spirit have reduced same to a farce, which led 

College Authorities to take discriminatory action thereunder---

Difference in number of chances for qualifying First Professional 

M.B.,B.S. Examination between Medical Colleges in N.-W.F.P. 

and other Provinces, enforcement of Regulations at the whim and 

pleasure of Principals of the Colleges and application of different 

yardsticks in like situations are the glaring instances of 

discriminatory action---High Court emphasized the need of 
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uniform application of Regulations throughout the country to guard 

against any possible duality, discrimination and double standards 

in its application.  

(c) Pakistan Medical and Dental Council Regulations--- 

---- S. IV(13)---Constitution of Pakistan (1973), Arts.25 & 199---

Constitutional petition --- Educational institutions --- First 

Professional M.B.,B.S. Examination---Number of chances to 

qualify, reduction of--Effect---Petitioners were' expelled from 

Medical College for having failed to qualify First Professional 

Examination in three chances as provided in the Regulation 

reducing chances to qualify such examination from four to three---

Contention was that. Regulation was harsh and violative of 

Constitutional provisions---Validity---Regulation was not 

discriminatory, but was capable of being used in a discriminatory 

manner and discriminatory action taken thereunder could not be 

allowed to stand--Respondents had allowed other students of First 

Professional Part-I to attend classes of 2nd year M,B.,B.S. 

provisionally in violation of S.IV(3) of Regulation---High Court 

accepted Constitutional petition, struck down the impugned order 

and directed respondents to regularize the admission of petitioners 

to enable them to avail one more chance in the examination in line 

with Medical Colleges of other Provinces. 

Federation of Pakistan v. Shaukat Ali Mian PLD 1999 SC 1026 

ref. 

Abdul Sattar for Petitioner. Wasimuddin Khattak for Respondents 

Nos.1 and 2. Iqbal Ahmad Qureshi for Respondent No.3. 

Rashidul Haq Qazi, A.A.-G. for Respondents Nos.4 to 6. 

Dates of hearing: 18th and 19th September, 2001. 

JUDGMENT 
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EJAZ AFZAL KHAN, J.---The abovementioned four 

Constitutional petitions have been filed by the students of the 

Khyber Medical College Peshawar, seeking to impugn the Pakistan 

Medical and Dental Council Regulation and their expulsion 

pursuant thereto as being harsh, unreasonable and violative of the 

provisions ensuring equity and equality amongst the citizens of the 

country. 

2. The facts relevant for the disposal of the above petitions which 

we propose to dispose of by this single judgment, are that after the 

promulgation of the impugned regulation examination of the first 

professional has been split into two parts, chances to qualify it 

which were previously 4 in number, have been reduced to 3 and 

that the students who failed to qualify examination of the first 

professional in 3 chances have been expelled form the college, 

vide: Office Order, dated 7-2-2001. 

3. The learned counsel appearing on behalf of the petitioners 

contended that the Regulation being harsh, unreasonable and 

violative of the Constitutional provisions is apt to be struck down; 

that the Regulation despite pretended generalisation has not been 

enforced in the Medical Colleges of the other Provinces; that the 

principal, Khyber Medical College in the minutes of a meeting 

characterised it to be harsh and unreasonable and that the 

memorandum forwarded to the Controller of Examination by the 

principal shows that it has not been enforced and adhered to in 

stricto senso. The learned counsel for the petitioner Iyaz Shah, by 

adding to the arguments of the learned counsel for the remaining 

petitioners contended that before ordering the expulsion of his 

client the relevant provisions of the Regulation have not been 

interpreted in accordance with the recognized principles of the 

interpretation in statute. He by elaborating his argument submitted 

that according to section IV(13) of the regulation, eligibility of a 

student to avail a chance is a condition precedent and if a student is 

not eligible to avail a chance of examination because of any 

handicap or illness, as in this case, that chance cannot be debited to 

his credit. He by placing reliance on the case of Federation of 

Pakistan v. Shaukat Ali Main PLD 1999 SC 1026 contended that 
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though a statute cannot be struck down on the ground of its being 

used in a discriminatory manner, nonetheless, a discriminatory 

action taken pursuant to such statute can be struck down. 

4. As against that the learned counsel appearing on behalf of the 

respondents contended that the Regulation having been 

promulgated after due thought and deliberation is pre-eminently 

meant to bring about uniformity in the Medical Colleges of the 

country vis-a-vis minimum standard of courses of training for 

obtaining graduate and post-graduate medical and dental 

qualifications, contents and duration of study, condition for 

admission thereto, standard of examination and method of 

conducting them. The learned counsel next contended that none of 

the provisions contained in the Regulation are harsh, unreasonable, 

discriminatory or violative of the Constitutional provisions and that 

if some of the Colleges in country have not acted upon this 

Regulation, it will not per se make this Regulation discriminatory. 

5. We have seriously considered the contentions of the learned 

counsel for the parties and perused the judgments so relied upon by 

them. The argument that the Regulation is harsh and unreasonable 

remained unsubstantiated notwithstanding the fact that all these 

Constitutional petitions were heard at length for two days. The 

argument that the Regulation is discriminatory and violative of the 

Constitutional provisions also remained unsubstantiated as no 

convincing reasons whatever have been advanced to prove it as 

such. The fact that two of the petitioners because of their being ill 

and handicaped could not have been considered eligible so as to 

deprive them of a chance for reappearance in the examination may 

be a quite ingenious and artful argument but in fact their handicap 

or ailment preventing them from being eligible has not been 

established through any above-board and reliable evidence. The 

other additional argument of the learned counsel for one of the 

petitioners that though a statute cannot be struck down on the 

ground of its being used in a discriminatory manner; nonetheless, a 

discriminatory action `~' taken pursuant thereto can be struck down 

is not without substance. A photo copy of the minutes of meeting 

held on 12-4-2000 attended by -all the principals of the Medical 
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Colleges in the N.-W.F.P. on special invitation, which was brought 

to our notice, by -the learned counsel for the respondents, would 

show that certain decisions contrary-to the B provisions. of the 

Regulation were taken and acted upon, as the students -of the first 

professional part-1 were allowed to attend the classes of the 2nd 

year M.B.,B.S. provisionally in spite of the fact that section IV(3) 

of the Regulation provides that no student shall be promoted to 

higher classes unless he passes all the subjects of the previous 

classes. To see whether the Medical Colleges in other provinces 

follow the Regulation in its letter in spirit, it is worthwhile to 

reproduce the para material provisions of the Quad-i-Azam 

University Islamabad which reads as under:-- 

XV. First Professional M.B. B.S. Examination.--- (1) 

…………………………………….       

(2)........................................................................................... 

(3) A candidate who fails (whether appeared or absent) in one or 

more 'subjects in any of annual professional Examination shall be 

eligible to re-appear in the subsequent University Examination 

(Supplementary/Annual) in the subject or subjects in which he/she 

has failed for a maximum of four chances, consecutively. 

(Approved by the Syndicate in, its IX meeting held on 4th 

December, 1980)." 

6. The corresponding provisions from the prospectus of the 

Medical College in the Punjab may also be quoted with advantage 

which runs as under:-- 

"UniversityExamination. (1)       .  

(a)........................................................…………………. 

(b)………………………………………………………. 

(c) ..................................................................................... 
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(d)……………………………………………………….. 

(2)………………………………………………………. 

(3) (a-i) .............................................................................. 

(a-ii)………………………………………………………  

(b) Those students who fail to clear the First Professional 

M.B.,B.S. Examination four consecutive whether actually availed 

or not shall be expelled from the college." 

7. A perusal of the above quoted provisions of the prospectuses 

would show that the very rationale of the Regulation which was 

pre-eminently meant to bring about uniformity in the Medical 

Colleges of the country vis-a-vis minimum standard of courses of 

training for obtaining graduate and post-graduate, medical and 

dental qualifications, contents and duration of study, condition for 

admission thereto, standard of examination and method of 

conducting, them, has been defeated as it has not been followed by 

the Medical Colleges in the other Provinces. There is no doubt, 

nothing in the Regulation showing it to be discriminatory but at the 

same time it cannot be denied and disputed that the Regulation is 

capable of being used in a discriminatory manner. Absence of 

express provision in the Regulation as to the date of its taking 

effect, the consequence of neglect to comply therewith and even 

the lack of willingness on the part of P.M.D.C. to enforce it in its 

true letter and spirit, reduced it to a farce and thus, led the College 

Authorities to take discriminatory action hereunder. Difference in 

the number of chances for qualifying the first professional 

examination between the Medical Colleges in the N.-W.F.P. and 

the Medical Colleges in other Provinces of the country, 

enforcement of the Regulation at the whim and pleasure of the 

principals and application of different yardsticks in alike situations 

are the glaring instances of discriminatory action. In the case of 

Federation of Pakistan and others v. Shaukat Ali Mian (supra) it 

was held that a Statute which is capable of being used in a 

discriminatory manner cannot be struck down simply because of 
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its being used in a discriminatory manner but a discriminatory 

action taken pursuant thereto can be struck down, in the exercise of 

Constitutional jurisdiction. The relevant paragraph is reproduced as 

under:- 

"We may also point out that there is a marked distinction between 

a provision of a statute which may be ex facie discriminatory and a 

provision thereof which may be capable of being pressed into 

service in discriminatory manner. The former would be liable to be 

struck down on the ground of violation of Article 25 of the 

Constitution, but the latter provision cannot be struck down on the 

ground that it is capable of being used in discriminatory manner. 

However, any discriminatory action which may be taken pursuant 

to such provision can be struck down. " 

8. In the light of the above cited judgment we hold that 

notwithstanding its susceptibility to being used in a discriminatory 

manner the Regulation is not discriminatory by any stretch of 

imagination but the discriminatory action taken thereunder cannot 

be allowed to stand, that too, for a handful students of a College in 

the remotest Province of I the country. We, therefore, by accepting 

these petitions strike down the office Order, dated 7-2-2001 and 

direct the respondents to regularise their admission to enable them 

to avail one more chance in the examination in line with the 

Medical Colleges of other Provinces. We may, however, direct the 

makers of the Regulation to ensure its uniform application 

throughout the country as provided by the Regulation itself to 

guard against any possible duality, discrimination and double 

standards in its application if at all it is really meant to ensure 

uniformity in all the Medical Colleges of the country. 

S.A.K./371/P                                                                                       

Order accordingly.
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Miss ALIA---Petitioner 

Versus 

BOARD OF INTERMEDIATE AND SECONDARY 

EDUCATION, BANNU through Chairman, B.I.S. Bannu and 

others---Respondents 

JUDGMENT 

W.P No. 115/2001                        Decided on 15.012002 

(2003 M L D 1314 Peshawar) 

 

Educational institution--- 

Ejaz Afzal Khan, J ----Declaration of result---Name of 

candidate despite admission as a regular student of 9th class was 

not sent to Board by school administration due to inadvertence and 

candidate could not get roll number to appear in the examinations--

-Court, on filing suit, allowed candidate to appear in examination--

Candidate passed the examination, but result of candidate was 

cancelled by Board---Candidate's name was not forwarded to the 

Board for registration within stipulated time due to omission or 

inadvertence of School administration---Act of withholding result 

of candidate would tantamount to perpetuating injustice and 

punishing candidate for none of her faults, which could not be 

allowed by any canon of law, equity and justice, especially when 

candidate appeared in examination, qualified it and was declared 

successful--Board was directed to declare result of candidate, in 

circumstances.   

Shujaullah Khan Gandapur for Petitioner. 

Kaleem Arshad Khan for Respondents.     

Date of hearing: 15th January, 2002 
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JUDGMENT 

Miss Alia instituted instant Constitutional petition with the prayer 

that she be declared successful in her matric examination and 

respondents Nos. 1 and 2 be directed to issue the Secondary School 

Certificate to her. 

2. The background of the case in brief is that the name of the 

petitioner after her admission as a regular science student in 9th 

class in the Government High Court No.1. D.I. Khan was not sent 

to the Board by the school administration due to inadvertence, 

therefore, when she did not get her Roll Number to appear in the 

examination she instituted a suit for mandatory injunction directing 

the respondents to allow her to appear in examination alongwith an 

application for temporary mandatory injunction in this behalf 

which was accepted and consequently she was allowed to appear in 

the examination. According to the result of the examination which 

was declared under the order of the Court she passed the 

examination so taken. Later on when the proceedings pending in 

the Civil Court were held coram non judice, and the result declared 

was cancelled by the Board vide order dated 18-4-2001, the 

petitioner invoked the extraordinary Constitutional jurisdiction of 

this Court by filing this petition. 

3. The learned counsel for the petitioner contended, if the name of 

the petitioner was not sent to the Board for registration due to 

omission or inadvertence of school administration she was not 

supposed to suffer as it was none of her faults, especially when she 

has taken the examination and qualified it. The learned counsel 

next urged that the issuance of a writ under the circumstances of 

this case, directing the respondents to, declare her result, which 

was cancelled after its declaration, would be by all means apt and 

appropriate to secure the ends of equity and justice. 

4. The learned counsel appearing on behalf of the Board 

strenuously opposed 'the arguments of the learned counsel for the 

petitioner and by referring to the relevant rules pleaded strict 

adherence thereto. 
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5. We have anxiously considered the arguments of the learned 

counsel for the parties and gone through the relevant record. 

6. A perusal of the record would unmistakably indicate that the 

petitioner's name was not forwarded to the Board for registration 

within the stipulated time due to the omission or inadvertence of 

the school administration. The act of withholding her result on the 

part of the respondents, would, therefore, be tantamount to 

perpetuating injustice and punishing the petitioner for none of her 

faults, which cannot be allowed by canon of law, equity and justice 

m6reso when she appeared in examination, qualified it and was 

declared successful, though under the order of the Court. 

7. We, therefore, allow this petition and direct the Board to declare 

her result. However, in the circumstances of the case we would 

make no order as to costs. 

H.B.T./809/P                                                                                       

Petition allowed.
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Mst. RAZIA SULTANA and 2 others---Petitioners 

versus 

CHAIRMAN, EVACUEE TRUST PROPERTY BOARD, 

LAHORE and 13 others---Respondents 

JUDGMENT 

W.P No. 2 /2000                      Decided on 19.02.2002 

2002 C L C 1257 Peshawar 

(a) Civil Procedure Code (V of 1908) 

Ejaz Afzal Khan, J ---- O.V,R.9---Service of 

process---Object---Proceeding against a person without effecting 

service on him---Effect---Purpose behind effecting service on a 

party being proceeded against is not a formality but a requirement 

of law inform the person about proceedings pending before a 

Court, Tribunal or persona designata and to provide such person 

opportunity to vindicate his position and voice its point of view 

about the matter forming subject-matter of proceedings before it or 

him as the case may be---Such object is envisaged in the principle 

of audi alteram partem.  

(b) Maxim--- 

----"Audi alteram partam": No one shall be condemned 

unheard---Where an order has been passed against a party without 

complying with fundamental principle, viz, audi alteram partem, 

such order is nullity and non-entity notwithstanding the fact that 

the proceedings resulting in the order were sacred and sacrosanct.  

(c) Evacuee Trust Properties (Management and Disposal) Act (XIII 

of 1975)--- 

----Ss, 8, 10 & 17---Constitution of Pakistan (1973), Art.199---

Constitutional petition---Maintainability---Adequate alternate 
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remedy--Property in question was declared as an evacuee property 

by the Evacuee Trust Property Board and its allotment was 

cancelled from the name of the original allottee; resultantly 

transfer in the name of the petitioners was also 

cancelled--Petitioners, instead of filing revision under S.17 of the 

Evacuee Trust Properties (Management and Disposal) Act, 1975, 

filed the Constitutional petition---Contention of the respondent was 

that as the revision under S.17 of the Evacuee Trust Properties 

(Management and Disposal) Act, 1975, was adequate remedy, 

therefore, the Constitutional petition was not 

maintainable---Validity---Authority before whom the revision was 

to be filed was a functionary and part and parcel of the department, 

therefore, such Authority could not become a judge in its own 

cause and the remedy of revision could, not be an adequate one 

when it was not heard by an independent, impartial and 

non-partisan forum---Remedy of revision under S.17 of the 

Evacuee Trust Properties (Management and Disposal) Act, 1975, 

to the Federal Government, thus was neither effective nor 

adequate---Such revision was prone to be influenced by the 

department and was incapable of infusing confidence into the 

minds of litigants that their grievances had been dealt with 

adequately, fairly, justly and in accordance with law---Order 

passed by the Authorities was set aside and the case was remanded 

to the Authorities for decision afresh in accordance with 

law---Constitutional petition was allowed in circumstances.  

Rauf Ahmad v. Secretary to the Government of Pakistan, Ministry 

of Religious and Minority Affairs, Islamabad and 9 others PLD 

1991 Lah. 33; Ataullah Malik v. Custodian, Evacuee Property 

West Pakistan, Karachi and others PLD 1964 SC 236 and 

Federation of Pakistan v. Iftikharuddin and another 2000 SCMR 1 

ref. 

 

Dost Muhammad Khan for Petitioners 

Gohar Zaman Khan Kundi for Respondents 

Date of hearing: 19th February, 2002. 
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JUDGMENT 

A reference under sections 8 and 10 of the Evacuee Trust Property 

(Management and Disposal) Act XIII of 1975 was-filed before the 

Chairman, Evacuee Trust Property Board, Government of 

Pakistan, Lahore by the Assistant Administrator, Evacuee Trust 

Property, Bannu with the prayer that the property comprised in 

Khasra No.590 situated in Mauza Fatimakhel Kalan Tehsil and 

District Bannu be declared as Evacuee Trust Property and its 

allotment from the names of the original allottee and the 

subsequent transferees be cancelled, which was accepted by the 

learned Chairman in terms of prayer vide his order, dated 

4-12-1998. 

2. The petitioners on getting an inkling about the impugned order 

filed a revision petition on 14-2-1999 before the Federal 

Government but when sensed that it could not be an adequate 

remedy in the circumstances of the case, invoked the 

Constitutional jurisdiction of this Court under Article 199 of the 

Constitution of the Islamic Republic of Pakistan, 1973. 

3. The learned counsel for the petitioners mainly contended that 

the petitioners were proceeded against ex parte and were thus 

condemned unheard without having been given an option of 

hearing and that though the petitioners have filed a revision 

petition before the Federal Government but as it is by no means an 

adequate remedy in the circumstances of the case a recourse was 

had to the Constitutional jurisdiction of this Court. The learned 

counsel in this behalf placed reliance on the case of Rauf Ahmad v. 

Secretary to the Government of Pakistan, Ministry of Religious 

and Minority Affairs, Islamabad and 9 others PLD 1991 Lah. 33. 

4. The learned counsel for the respondent while defending the 

impugned order argued that the petitioners were served through 

publication in the newspaper and that when the petitioners have 

already filed a revision petition under section 17 of the Act before 

the Secretary, Ministry of Religious and Minority Affairs, which 
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is, by all means an adequate remedy this petition is liable to be 

dismissed. 

5. I have gone through the entire record and carefully evaluated the 

contentions of the learned counsel for the parties. 

6, A perusal of the record would unmistakably indicate that the 

impugned order was passed at the back of the petitioners without 

giving them an opportunity of being heard. There is absolutely 

nothing on the relevant record of the Board to show that the 

petitioners were served by any means whatever. It appears that the 

learned Chairman was under the impression that service on the 

petitioners was just a formality and once it was fulfilled he was 

free to pass any order he liked. But it may be pointed out that the 

purpose behind effecting service of a party being proceeded 

against is not a formality but a requirement of law to inform him 

about a proceeding pending before a Court, Tribunal or persona 

designata and to provide him an opportunity to vindicate his 

position and voice its point of view about the matter forming the 

subject-matter of proceeding before it or him as the case may be. 

This is, what is envisaged by the celebrated principle of natural 

justice i.e. audi alterm partem. Where an order was passed against 

a party, as in this case without complying with this fundamental 

principle it would be just a nullity and non-entity notwithstanding 

the fact that the proceedings resulting in the order were sacred and 

sacrosanct par excellence. 

7. The argument of the learned counsel for the respondents that 

when a revision petition, which according to him, is by all means 

an adequate remedy, has been filed by the petitioners under section 

17 of the Act the instant Constitutional petition is liable to 

dismissed is incorrect and unconscionable altogether. How the 

Secretary of the Government who is a functionary and a part and 

parcel of the department can become a Judge in his own cause and 

how a remedy of a revision can be held to an adequate when it is 

not heard by an independent impartial and nonpartisan forum, has 

already been commented upon in almost similar situation by the 

Honourable Supreme Court in the case of Ataullah Malik v. 
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Custodian Evacuee Property West Pakistan, Karachi and another 

PLD 1964 SC 236 in the following words.-- 

"There is no question at all that the Custodian of Evacuee Property 

is not constituted as a Court. The functions which he performs in 

respect of appeals and revisions generally follow the procedure and 

principles applicable to judicial proceedings. But in one most 

important aspect, they fall short of being fully judicial, namely, 

that the Custodian is required to decide questions raised as to the 

ownership of, and all vested in the Custodian, by operation of law. 

The Custodian is made a judge in his own cause in respect of such 

proceedings, and this position is not affected by the consideration 

that the vesting is in the Custodian not as a person but as a 

operation sole, in whom the evacuee property is vested to be 

applied to specified uses, in particular, the rehabilitation of the vast 

flood (of) refugees. The Custodian in his official capacity has a 

real interest in the properties so vested in him to preserve against 

claims by persons other than refugees. Experience shows that in 

the vast majority of cases, that interest has not been lightly parted 

with. Consequently, the Custodian does not satisfy one essential 

requirement of a judge in respect of the proceedings which come 

before him affecting evacuee property vested in him, and those 

proceedings could at best be claimed to be merely quasi-judicial." 

8. In the case of Rauf Ahmad v. Secretary to the Government of 

Pakistan, Ministry of Religious and Minorities Affairs, Islamabad 

and 9 others (supra) this aspect of the case was dealt with in the 

following words which read as under:-- 

"The proceedings held for deciding aforesaid questions are more of 

the nature of inquisitory proceedings and not adversary 

proceedings as in these proceedings firstly the Chairman and then 

the Secretary being the judges in their own cause, act as a matter of 

exception to the general rule that no one can be Judge of his own 

cause. These officers as such are not arbiters between the two 

parties litigating over a `lis but the officers holding inquisitory 

proceedings. An arbiter in adversary proceeding grants liberty to 

the parties to produce whatever evidence they may like to produce 



 

Peshawar High Court 

843 

in support of their respective claims whereas the Presiding Officer 

of inquisitory proceedings, in addition to allowing the parties or 

persons interested in the matter to produce the evidence of their 

own choice is duty bound to collect material and the evidence 

relevant and pertaining to the matter under inquiry of his own if all 

the available evidence has not been produced during the inquiry. 

This difference in the inquisitory proceedings and adversary 

proceedings is apparent and well-established. The officer presiding 

over, the inquisitory proceedings would be failing in his duty if he 

bases decision on the evidence produced by the parties alone when 

the relevant evidence which could be made available and 

examined, was kept out of consideration observing that the same 

was not produced by the parties themselves before him." 

9. Once again in the case of Federation of Pakistan v. Iftikharuddin 

and another 2000 SCMR 1 the Honourable Supreme Court after 

considering the adequacy of remedy of revision directed the 

Government to suitably amend the Act in the following paragraph 

which is reproduced as under: 

The providing of right of appeal against order of the Chairman 

passed under section 8 of Act XIII of 1975 should have been 

provided to comply with the requirements of principles of 

administration of justice in Islam as immunity sought to be granted 

to such an order by providing an inadequate remedy of revision 

would be repugnant to the Injunctions of Islam. The appellant is 

accordingly directed to suitably amend the Evacuee Trust 

Properties (Management and Disposal) Act, 1975 (Act XIII of 

1975) by inserting a provisions providing right of appeal against 

the order passed by the Chairman under section 8 of the Act XIII 

of 1975. Such an appeal can be provided to lie before the High 

Court in line with the recourse adopted in the Displaced Persons 

(Compensation and Rehabilitation) Act, 1958 and the Displaced 

Persons (Land Settlement) Act; 1958, If the declaration as to the 

nature of the property made by the Chief Settlement Commissioner 

and later by the Chairman could be made scrutable through an 

appeal to the High Court, no possible objection can be raised to the 

providing of the same remedy now under Act XIII of 1975. It is 
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also to be noted that against the orders passed on other matter, by 

the officers appointed by the Board, appeal has been provided to 

the higher officers of the hierarchy including the Chairman and 

against orders so passed the revision lies to the Federal 

Government The said course of action can continue as before, as 

final order so passed is further assailable before the High Court by 

invoking the Constitutional jurisdiction vesting in it under Article 

199 of the Constitution and a further petition for leave to appeal 

before the Supreme Court under Article 185 of the Constitution of 

Islamic Republic of Pakistan, 1973. The remedies, so provided, 

considering the nature of the Legislature 'are in such matters 

sufficient and adequate. The amendment directed in the above 

terms shall be made in Act XIII of 1975 by the appellant by the 

30th July, 1999." 

10. When the arguments of the learned counsel for the respondents 

are considered in the light of the foregoing discussion and the 

above quoted paragraphs I have no hesitation to hold that remedy 

of revision to the Federal Government is neither effective nor 

adequate as the Secretary or the Additional Secretary and deciding 

these revisions are prone to be influenced by the department and 

are thus incapable of infusing confidence into the minds of the 

litigants that their grievances have been dealt with adequately, 

fairly, justly and in accordance with law. 

As a sequel to what has been discussed above this petition is 

allowed, the impugned order is set aside and the case is remanded 

to the learned Chairman for decision afresh in accordance with 

law. In the circumstances of the case no order is made as to costs. 

Q.M.H./493/P   

Petition allowed. 
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MUHAMMAD IQBAL and 17 others---Petitioners 

Versus 

GHAUNSULLAH KHAN and 17 others---Respondents 

JUDGMENT 

W.P No. 167/2000      Decided on 8th March, 2002 

(2002 C L C 1533 Peshawar) 

(a) Constitution of Pakistan (1973)--- 

Abdur Rauf Khan Lughmani and Eajz Afzal Khan, JJ ----Arts. 203-D & 

264---General Clauses Act (X of 1897), S.6--Expressions "cease to have effect" as 

envisaged in Art.203-D of the constitution and "effect of repeal of 

law"--Distinction--Declaration of a law repugnant to Injunctions of Islam--Effect- 

Expression "ceased to have effect" cannot be said to be synonymous with repeal as is 

envisaged by Art.264 of the Constitution and S.6 of the General Clauses Act, 1897; in the 

former eventuality even pending cases cannot be dealt with in accordance with the law 

which has been held repugnant to the Injunctions of Islam and ceased to have effect after 

the date mentioned in the decision of Supreme Court while in the latter eventuality a 

proceeding pending in a Court or any such right, privilege, obligation or liability, 

acquired, accrued or incurred under any enactment so repealed are fully protected unless 
a different intention appears from repealing enactment. 

(b) Limitation Act (IX of 1908)--- 

----S. 28---Extinguishment of right to property---Dictum laid down in case Maqbool 

Ahmad v. Government of Pakistan, reported as 1991 SCMR 2063-- Applicability- 

Provision of S.28 of the Limitation Act, 1908, ceased to have effect after 31-8-1991 as 

laid down in 1991 SCMR 2063---Where a suit instituted under S.28, Limitation Act, 

1908 was decreed before the target date the same was considered a transaction past and 
closed but if not then it could not have been decreed thereafter. 

Maqbool Ahmad v. Government. of Pakistan 1991 SCMR 2063 ref. 

(c) Transfer of Property Act (IV of 1882)--- 

----S. 58(d)---Limitation Act (IX of 1908), 5.20(2) & Art.148--Constitution of Pakistan 

(1973), Art.199 --- Constitutional petition -- Usufructuary mortgage --- Receipt of 

produce of mortgaged property -- Redemption of mortgaged property---Limitation --- 

Mortgaged property was in possession of the mortgagee and the mortgagor applied to the 

Revenue Authorities after sixty years for redemption of the property--Authorities decided 

the matter in favour of the mortgagor and redeemed the property---Contention of 

mortgagee was that the orders passed by Revenue hierarchy were against' the provisions 
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of Art.148 of the Limitation Act, 1908, as the application for redemption of the property 

was filed beyond sixty years---Validity---Where mortgagee was in possession of the 

mortgaged property and was in receipt of the usufructs, such receipt would be considered 

as an acknowledgement of mortgage and would be counted towards the payment of 

mortgage money within the terms of S.20(2) of the Limitation Act, 1908---Every such 

receipt would give rise to a fresh period of limitation---When the mortgage was 

usufructory in nature, the, question of extinguishments of title of the mortgagors and 

perfection of the title of the mortgagee through prescription would not arise---Mortgagee, 

in the present case, did not challenge the judgment passed against him in the higher 

forum, thus the same had attained finality---High Court declined to interfere with the 

judgment passed against the mortgagee---Constitutional petition was dismissed in 

circumstances. 

Abdul Haq v. Ali Akbar 1999 SCMR 2531 ref. 

Gohar Zaman Khan Kundi for Petitioners 

Rustam Khan Kundi and Karim Khan Marwat for Respondents 

Date of hearing: 7th February, 2002. 

JUDGMENT 

EJAZ AFZAL KHAN, J.---- The respondents Ghaunsullah and others instituted an 

application for redemption of the property comprised in Khasra Nos. 1877 and 1878 

measuring 158 Kanals, 4 Marlas situate in Tank against the predecessors-in-interest of 

the petitioners herein in the Court of Collector, Tank which was accepted vide order, 

dated 11-12-1998 while the appeal against the said order was dismissed and so was the 

revision petition vide orders, dated 11-5-1999 and 30-5-2000 respectively. 

2. The petitioners have filed the instant Constitutional petition impugning the aforesaid 
orders as being without jurisdiction and lawful authority. 

3. The learned counsel for the petitioners contended that the property forming 

subject-matter of this litigation was mortgaged on 12-6-1900 and after the expiration of 

sixty years the mortgagees became owners and the title of the mortgagors stood 

extinguished, therefore, the mortgagors had no right whatsoever to institute an 

application for the redemption of the property and that all the Courts of Revenue hierarcy 

have acted without jurisdiction and lawful authority by accepting the application of the 

respondents for the redemption of the property especially when it is against the express 
provisions of Article 148 of the Limitation Act. 

4. On the other hand, the learned counsel for the respondents contended that the 

application of the respondents was rightly accepted as that time when the application for 

the redemption of the property was instituted section 28 of the Limitation Act ceased to 

have effect, therefore, the orders passed by the Courts of revenue hierarchy are perfectly 

in accordance with law. The learned counsel next contended that the mortgagees were in 

possession of the mortgaged land and in receipt of the usufructs, therefore, such receipt 

would not only be an acknowledgement of the mortgage but would also be counted 

towards the payment of the mortgage money for the purpose of limitation. The learned 
counsel in this behalf placed reliance on Abdul Haq v. Ali Akbar 1999 SCMR 2531. 
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5. The argument that expiration of sixty years ever since the creation of mortgage per se 

will perfect the title of the mortgagees through prescription and that the right of the 

mortgagors to redeem the property would stand extinguished is not correct unless a 

declaratory decree in this behalf is obtained from the competent Court of law. 

6. The question whether after the deletion of section 28 of the Limitation Act a suit 

purported to have been instituted under section 60 of the Transfer of Property Act, 1882 
can be decreed and whether a law 

declared by the Supreme Court of Pakistan to be repugnant to the Injunctions of Islam 

and ceasing to have effect after the date fixed in the decision can be hold synonymous 

with the repeal of a law would also quire a thorough consideration by this Court. Before 

these questions are answered it will not be out of place to make .reference to the relevant 

Provisions of the Constitution of Islamic Republic of Pakistan and the General Clauses 
Act. These are as under: ---- 

203-D. Powers Jurisdiction and functions of the Court.--- (1) Court.--- (3) If any law 
or provision of law is held by the Court to be repugnant to the Injunctions of Islam,-- 

(a)        the President in the case of a law with respect to a matter in the Federal 

Legislative List or the Concurrent Legislative List, or the governor in 

the case of a law with respect to a matter not enumerated in either of 

those Lists, shall take steps to amend the law so as to bring such law 
or provision into conformity with the Injunctions of Islam; and 

(b)        such law or provision shall, to the extent to which it is held to be so 

repugnant, cease to have effect on the day on which the decision of 

the Court takes effect. 

264. Effect of repeal of laws.---  Where law is repealed, or is deemed to have 

been repealed, by, under, or by virtue of the Constitution, the repeal shall not, 
except as otherwise provided in the constitution. 

(1)        revive anything not in force or existing at the time at which the repeal takes 

effect; 

(b)        affect the previous operation of the law or anything duly done or, suffered 

under the law; 

(c)        affect any right,, privilege, obligation or liability acquired, accrued or 

incurred under the law; 

(d)        affect any penalty, forfeiture or punishment incurred in respect of any 

offence committed against the law; or 

(e)        affect any investigation, legal proceeding or remedy in respect of any such 

right, privilege, obligation, liability, penalty, forfeiture or punishment; 

and any such investigation, legal proceeding or remedy may be instituted, continued 

or enforced, and any such penalty, 

Forfeiture of punishment may be imposed, as if the law had not been repealed. 
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Section 6 of the General Clauses Act. Effect of repeal---Where this Act, or any (Central 

Act) or Regulation made after the commencement of this Act, repeals any enactment 

hitherto made or hereafter to be made, then, unless a different intention appears, the 

repeal shall not-- 

(a) review anything not in force or existing at the time at which the repeal 

takes effect; or 

(b) affect the previous operation of any enactment so repealed or anything 

duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation or liability acquired, accrued or 

incurred under any enactment so repealed; or 

(d) affect any penalty, forfeiture or punishment incurred in respect of any 

offence committed against any enactment so repealed; or 

(e) affect any investigation, legal proceeding or remedy in respect of any such 

right, privilege, obligation, liability, penalty, forfeiture, or punishment as 

aforesaid; 

and any such investigation, legal proceeding or remedy may be instituted, 

continued or enforced and any such penalty, forfeiture or punishment may 

be imposed as if the repealing Act or Regulation had not been passed.” 

7. A perusal of the above quoted provisions of the Constitution and the General 

Clauses Act would reveal that the expression “ceased to have effect’ cannot be held 

synonymous with repeal as is envisioned by Article 264 of the Constitution and section 6 

of the General Clauses Act. In the former eventuality even pending cases cannot be dealt 

with in accordance with the law which has been so held repugnant to the Injunction of 

Islam and ceases to have effect after the date mentioned in the decision while in the latter 

eventuality a proceeding pending in a Court or any such right, privilege, obligation or 

liability, acquired, accrued or incurred under any enactment so repealed are fully 

protected unless a different intention appears from repealing enactment. 

8. Section 28 of the Limitation Act was declared repugnant to the Injunctions of 

Islam by the august Supreme Court in the case of Maqbool Ahmad v. Government of 

Pakistan 1991 SCMR 2063 and according to that it ceased to have effect after 31.8.1991. 

If a suit instituted thereunder was decreed before the target date it was considered a 

transaction past and closed, but if not then it could not have been decreed thereafter. 

9. Quite apart from this, the extracts from the periodical record indicate that the 

mortgage in question was usufructory in nature because the possession of  the property 

mortgaged remained with the mortgagees who had been enjoying its usufructs ever since 

the creation of mortgage. It is by now settled that where a mortgagee is in possession of 

the mortgaged property and is in receipt of the usufructs, such receipt would be 

considered as an acknowledgement of mortgage and counted towards the payment of 

mortgage money within the terms of section 20(2) of the Limitation Act. In the case of 

Abdul Haq v. Ali Akbar and 12 others (supra) it was held by their Lordships of the 

Supreme Court of Pakistan while dealing with similar question as under:--- 

 

“On the parity of reasoning aforesaid, the learned Single Judge held the view 

that when the mortgagee is in possession of the mortgaged property and is in 

receipt of the usufruct, such receipts are treated as payments to the mortgagee 

for the purpose of limitation regardless of what the intention of the party 

receiving the produce may be or might have been. Subsection (2) of section 20 

of the Limitation Act, was held to have not “expressly referred to the intention 

of such party”. Particular insertion of subsection (2) of section 20 and the 

specific words thereof were construed to render it altogether self-contained and 

even independent of the proviso preceding it concerning handwriting or 
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signature of the persons making acknowledgement. Therefore, the learned 

Single Judge concluded that simple possession of mortgagee and the receipt of 

rent or produce by him are sufficient ingredients to constitute absolute 

acknowledgement”. 

10. The last argument of the learned counsel for the petitioners that the redemption 

of mortgage as ordered by the Courts of revenue hierarchy is against the express 

provisions of Article 148 of the Limitation Act is also void and vacuous both legally and 

logically when considered in the light of the foregoing paragraph of the judgment of the 

Honourable Supreme Court because every such receipt of usufruct would give rise to the 

afresh period of limitation. 

11. When admittedly the mortgage was usufructory in nature the question of 

extinguishments of title of the mortgagors and perfection of the title of the mortgagees 

through prescription will not arise, more so when the decisions of the Civil Judge, dated 

25.9.1995 dismissing the suit of the petitions in this behalf and that of the learned District 

Judge, dated 28.7.1997 upholding the judgment of the former have not been challenged in 

the higher Forum. 

12. For the foregoing reasons, we do not find any substance in the instant 

Constitutional petition which is accordingly dismissed with no order as 

costs. 

Q.M.H/M.A.K/494/P      

 Petition dismissed  
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MUHAMMAD NAIMATULLAH-----Petitioner 

 

Versus 

 

N.W.F. PROVINCE through Chief Secretary to Government of 

N.W.F.P., Peshawar and 2 others---Respondents 

 

JUDGMENT 
 

Writ Petition No.96 of 1999       Decided on 24
th

 May, 2002 

(2002 C L C 1692 Peshawar) 

(a) North-West Frontier Province Public Service Commission 

Ordinance (XI of 1978)--- 

Mrs. Khalida Rashid and Ejaz Afzal Khan, JJ ----S. 

7---Public Service Commission---Recommendations---Effect---

Recommendations made by the Commission are advisory in nature 

and as such are not binding on the Governor who is required to 

inform the Commission if he does not agree with its advice. 

Dr. Habibur Rehman v. West Pakistan Public Service 

Commissioner, Lahore and 4 others PLD 1973 SC 144 and 

Bahadur Shah, Division Engineer Development and others v. 

Pakistan through Secretary, Ministry of Communication and 

another 1988 SCMR 769 ref. 

(b) North-West Frontier Province Public Service Commission 

Ordinance (XI of 1978)--- 

---- S. 7 --- Constitution of Pakistan (1973), Art.199 --- 

Constitutional petition --- Public Service Commission --- 

Recommendations --- Vested right, accrual of --- Petitioner being a 

candidate for a post of Agriculture Economist, appeared before 

North-West Frontier Province Public Service 

Commission---Commission recommended the petitioner for the 

post but the Government abolished the post---Contention of the 

petitioner was that after recommendation of the Commission, the 
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post could not be abolished and the Government was bound to 

implement the recommendation of the Commission---Petitioner 

further contended that a valuable right had accrued to him after the 

recommendation and the same could be enforced through High 

Court in exercise of its Constitutional jurisdiction--Validity---Post 

was abolished by the Governor which he was well within his rights 

to do so under the North-West Frontier Province, Public Service 

Commission Ordinance, 1978---After abolishment of the post by 

the Governor, the recommendation of Service Commission could 

not be enforced through Constitutional jurisdiction of High 

Court---No valuable right had accrued to the petitioner, as the 

recommendation remained inchoate and unenforceable for want of 

acceptance by the Government---Constitutional petition was 

dismissed in circumstances. 

Sher Zaman Kundi for Petitioner 

Miss Musarrat Halali, Asstt. A.-G. for Respondents 

Date of hearing: 4
th

 April, 2002. 

JUDGMENT 

EJAZ AFZAL KHAN, J.--- Applications from eligible candidates 

were invited by the Public Service Commission (hereinafter called 

respondent No.3) for the post of Agricultural Economist B. P. S.18 

through an advertisement which appeared in the Daily Mashriq 

Peshawar in its issue of 27
th

 April, 1996. The petitioner on being 

interviewed was selected by respondent No.3 and 

recommendations in this behalf were communicated to the 

Secretary to Government (hereinafter called respondent No. 2). 

Respondent No.2 instead of accepting the recommendations sought 

its review vide his letter, dated 10-4-1997 from respondent No.3 in 

view of the complaints made by the other two candidates who also, 

appeared before respondent No.3 for the same post. Respondent 

No.3 while refusing to entertain any objection again vide letter, 

dated 10-5-1997 directed -respondent No.2 to ensure the 

compliance of the recommendations. When respondent No.2 
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succeeded in getting the post abolished notwithstanding the 

recommendations of respondent No.3, the petitioner filed this 

Constitutional petition in this Court for an appropriate writ 

ensuring the implementation of the recommendations of 

respondent No.3. 

2. The learned counsel for the petitioner contended that once the 

recommendations were made by respondent No.3 for the 

appointment of the petitioner for the post of Agriculture 

Economist, there was no justification whether legal or moral on the 

part of respondent No.2 to circumvent them on one pretext or 

another. He next contended that the recommendations made by 

respondent No.3 are of binding nature and they could not have 

been turned down by respondent No.2 particularly when a valuable 

right has accrued to the petitioner in the wake of the aforesaid 

recommendations. 

3. As against that the learned counsel for the respondents 

contended that the recommendations made by respondent No.3.are 

not of binding nature and if a valid objection as made by 

respondent No.2 that could not have been ignored. He by placing 

reliance on the case of Dr. Habibur Rehman v. West Pakistan 

Public Service Commission, Lahore and 4 others PLD 1973 SC 

144 concluded that the recommendations of the Public Service 

Commission being advisory in nature cannot be enforced through a 

Constitutional petition. 

4. We have heard the arguments of the learned counsel for the 

parties arid examined the material available on the record and 

entire law relevant in this behalf. 

5. It is not disputed that on requisition from the Department, 

respondent No.3 proceeded to invite applications from eligible 

candidates and after evaluating their merit recommended the 

petitioner for appointment against the said post. 

6. The question which surface for the consideration of this Court 

are as to what are the functions of the Public Service Commission 
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and what is the nature of recommendations made by it? Before we 

answer the question it is worthwhile to refer to the relevant 

provisions of the North West Frontier Province Public Service 

Commission Ordinance (XI of 1978) which read as under:-- 

“7. Functions of the Commission.--- The functions of the 

Commission shall be- 

(a)        To conduct test and examination for recruitment to such 

service and posts in connection with the affairs of the 

Province as may be prescribed; and 

(b)        to advise the Governor on merits relating to qualification 

for and methods of recruitment to the services and posts 

referred to in clause (a), and any other matter which the 

Governor may refer to the Commission. 

8. Commission to be informed when its advise not accepted.--- 
Where the Governor does not accept the advice of the 

Commission, he shall inform the Commission accordingly.” 

7. Similar were the provisions contained in the defunct 

Constitution of the Islamic Republic of Pakistan, 1962 qua the 

functions of the Public Service Commission and the nature of 

recommendations made by it, which being relevant to the present 

controversy are also reproduced and thus run as follows: -- 

"186. Functions of Provincial Public Service Commission.--- 

(1) The functions of a Provincial Public Service Commission shall 

be- 

(a)        to conduct tests and examination for the selection of 

suitable persons for appointment to the Civil Services of 

the Province concerned and civil posts connected with the 

affairs of the Province; 

(b)        to advise the Governor of the Province on any matter on 

which the Commission is consulted under clause (2) of this 



 

Peshawar High Court 

854 

Article or which is referred to the Commission by the 

Governor; and 

(c)        such other functions as may a prescribed by law; 

(d)        except to the extent that the Governor of a Province, after 

consulting the Public Service Commission of, the Province, 

may provide otherwise by order, the Governor shall, in 

relation to the Civil services of the Province and civil posts 

connected with the affairs of the Province, consult the 

Commission with respect to--- 

(a)        matters relating to qualification for, and methods of 

recruitment to, services and posts; 

(b)        the principles on which appointments and promotion 

should be made, 

(c)        the principles on which persons belonging to one service 

should be transferred to another; 

(d)        matters affecting terms and conditions of service and 

proposals adversely affecting pension rights; and 

(3)        Disciplinary matters. 

188. Commission to be advise when advise not acceptable.-----

-Where the President or a Governor does not accept the advice of a 

Commission, he shall inform the Commission accordingly." 

8. A bare reading of the above quoted provisions would reveal that 

nature of recommendations made by the Public Service 

Commission are advisory in nature and as such are not binding on 

the Governor who shall inform the Commission if and when he 

does not agree with its advice. 

9. While interpreting the aforesaid Articles of the Constitution, 

which, as observed earlier, are almost similar to the provisions of 
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the Ordinance referred to above, the Honourable Supreme Court in 

the case of Doctor Habibur Rehman v. Public Service 

Commissioner, Lahore and 4 others (supra), held that the 

recommendations of the Public Service Commission are advisory 

in nature and it is open to the appointing authority under Article 

188 of the Constitution not to accept them. 

10. In the case of Bahadur Shah, Divisional Engineer Development 

and others v. Pakistan through Secretary Ministry of 

Communication and another 1988 SCMR 769, the apex Court 

while interpreting the para materia provisions of the Federal Public 

Service Commission Ordinance, 1977, which is a replica of the 

N.W.F.P. Public Service Commissioner Ordinance XI of 1978 held 

that recommendations by the Federal Public Service Commission 

being advisory in nature are not binding upon the President on any. 

count. 

11. Apart from this when the post, as is averred in the writ petition 

and admitted during the course of arguments, has been abolished 

by the Governor, who was well within his rights to do so under the 

Ordinance, we do not think, the petitioner has been left with 

anything to be enforced through the Constitutional jurisdiction of 

this Court. 

12. The last limb of the argument of the learned counsel for the 

petitioner that a valuable right has accrued to the petitioner, in the 

wake of the re-commendation made by the Commission would 

also do little to change the fate of this case as the recommendation 

remains inchoate and unenforceable unless accepted by the 

Government. 

As a corollary to what is discussed above, this petition being 

without merit is dismissed. 

Q.M.H./M.A.K./561/P             

Petition dismissed. 
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Syed CHIRAGH HUSSAIN and 10 others --- Petitioners 

Versus 

Begum MUHAMMAD USMAN KHAN through Legal Heir's ---

Respondent 

JUDGMENT 

W.P. No. 1203/1998                           Decided on 9.10.2002 

(P L D 2003 Peshawar 114) 

(a) Provincially Administered Tribal Areas Civil Procedure 

(Special Provisions) Regulation (II of 1975)---  

Ejaz Afzal Khan and Dost Muhammad Khan, JJ ----S. 

10---Dir, Chitral V Swat (Administration) Regulation (I of 1969), 

S.7---Constitution of Pakistan (1973). Art.199---Constitutional 

petition--Dispute as to ownership of property---Decision rendered 

by Authority was not in conformity with remand order passed by 

High Court Validity --- Case had not received judicial treatment at 

any level of relevant hierarchy functioning under Riwaj or law 

germane thereto---High Court had given clear directions for 

decision of case in a judicial manner---Deputy Commissioner 

seized of the matter by ignoring directions of High Court, had 

struck to a quid pro quo to decide matter in his own way and 

according to his own whim and caprice---Deputy Commissioner 

being a Controlling Authority could not decide case himself 

without referring same to forums provided either under law or 

Riwaj---Such being a case of excess of jurisdiction .could not be 

justified by any canon of law and jurisprudence--High Court 

allowed Constitutional petition and remanded case for its fresh 

decision in accordance with law within specified time. 

 (b) Administration of justice--- 

 ----Quid pro quo or a via media is desirable in politics which is a 

game of the possible---Administration of justice in a Court of law 
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cannot succumb to such a phenomenon in any situation whatever 

regardless of the expediencies, whether administrative or 

otherwise.   

 (c) Provincially Administered Tribal Areas Civil Procedure 

(Special Provisions) Regulation (II of 1975)---  

 ----S. 10(2) & (3)---Dir, Chitral and Swat (Administration) 

Regulation (I of 1969), S.7---Decision of case under Riwaj or 

Regulation I of 1969 or Regulation II of 1975---Deputy 

Commissioner roll and powers discussed elaborately.   

 Whether case is decided under Riwaj or under Regulation I of 

1969 or II of 1975 the role of Deputy Commissioner is more or 

less supervisory as he is just to control and supervise the 

proceedings of Judicial Council. Mizan-e-Shariah or Jirga 

whatever the case may he Deputy Commissioner has the power to 

override the decision of either of the forums if and when he found 

that the proceedings had been conducted with material irregularity 

occasioning miscarriage of justice, but in that case he would have 

to refer the matter back to the Judicial Council. Mizan-e-Shariah 

again or reconstitute it under the Riwaj or under the new 

dispensation. Deputy Commissioner under no circumstances could 

arrogate to himself the power of a sole and ultimate arbitor to 

decide the matter himself.   

 Neither Riwaj nor any of the Regulations vest an absolute power 

in the Deputy Commissioner to take a decision of a lis before him 

independently without referring same to the forums provided 

thereunder.   

 Deputy Commissioner being a controlling body cannot decide any 

case himself without referring it to the forums provided either 

under the law or Riwaj because even in the latter case the role of 

the Deputy Commissioner is by no means different from the one he 

had under Regulation, even the Regulation is nothing but Riwaj 

codified.  
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 Ghulam Jaffar v. Mst. Zaibunnisa and 5 others PLD 1990 Pesh. 1 

rel. 

(d) Practice and Procedure--- 

 ----Where a statute, a custom or a usage having the force of law 

required a thing to be done in a particular manner, then same must 

be done in that way or not at all.  

 (e) Jurisdiction--- 

 ----Consent or acquiescence of parties will not enable or authorize 

a Court to do what is not required by law to be done as jurisdiction 

upon Court or statutory Tribunal is conferred by law and not by 

agreement or acquiescence of parties.   

 (f) Constitution of Pakistan (1973)--  

 ----Art. 199---Constitutional jurisdiction of High Court---Scope---

Acct done or action taken by inferior Tribunal or Court in absence 

or excess of jurisdiction---Such action would amount to usurpation 

of power---High Court would declare such action a nullity, 

particularly when same had occasioned injustice to parties---

Principles. 

 Where an inferior Tribunal or Court has acted wholly without 

jurisdiction or taken any action beyond a sphere allotted thereto by 

law, such action amounts to a usurpation of power and as such is 

an act without jurisdiction and lawful authority, therefore, superior 

Courts in their discretionary jurisdiction, always invariably step in 

to declare it a nullity that is to say, of no legal effect whatsoever 

particularly when it- has occasioned injustice to the parties.   

 (g) Constitution of Pakistan (1973)--- 

 ----Art. 199---Writ of prohibition---When issued---Total absence 

of jurisdiction apparent on face of proceedings in subordinate 

Court---High Court bound to issue a prohibition, though petitioner 
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had consented to or acquiesced in exercise of jurisdiction by 

inferior Court---Principles. 

Where total absence of jurisdiction appears on the face of 

proceedings in the inferior Court, the Court is bound to issue a 

prohibition, although the applicant for the writ has consented to or 

acquiesced in the exercise of jurisdiction by the inferior Court. The 

reason why, notwithstanding such acquiescence, a prohibition is 

granted, where the lack of jurisdiction is apparent on the face of 

proceedings, is that the case might not become a precedent, if 

allowed to stand without impeachment.   

Muhammad Tufail v. Abdul Ghafoor PLD 1958 SC (Pak.) 201 fol. 

(h) Constitution of Pakistan (1973)--- 

----Arts. 199 & 4---Judicial review by High Court, power of---

Scope---Right of every citizen to be dealt with in accordance with 

law---Condition for conferment of jurisdiction on Court or 

Tribunal is to decide rightly, but not wrongly---Where Tribunal 

goes wrong in law, same goes outside jurisdiction---Where law is 

not correctly or properly observed, same would be a fit case for 

interference in exercise of Constitutional jurisdiction. 

Utility Store Corporation of Pakistan Ltd. v. Punjab Appellate 

Tribunal and others PLD 1987 SC 447 fol. 

Abdur Rahman Bajwa v. Sultan and 9 others PLD 1981 SC 522 

ref. 

Q.M. Anwar for Petitioners. 

Yahya Khan Afridi for Respondent. 

Dates of hearing: 7th, 8th and 9th September, 2002. 
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JUDGMENT  

EJAZ AFZAL KHAN, J.---Both the parties having warring 

claims to the property known as "Espaghalasht", the subject-matter 

of this litigation witnessed various ups and downs in different 

forums, but their urge or anxiety to get it decided from yet another 

higher forum does not rest satiated despite the passage of more 

than half a century, partly because of its unique facts and partly 

because of the manner it has been dealt with. 

2. Succinctly stated, the facts of the case are that the property in 

dispute being the ownership of Sir Shuja-ul-Mulk, Mehtar of State 

of Chitral, was given to Abdur Razzaq Pasha, the predecessor-in-

interest of the petitioners herein, which on his demise descended 

on them and remained in their possession till 1946, when one of 

them, namely, Syed Chiragh Hussain Shah was exiled from the 

State because of his alleged involvement in a plot of poisoning the 

then Mehtar, Sir Muzzafer-ul-Mulk and the property so given 

thereto was confiscated. Thereafter, the said property was allegedly 

gifted to Begum Muhammad Usman Khan, who since dead has 

been represented by her legal heirs. On the demise of Sir 

Muzzafar-ul-Mulk. Syed Chiragh Hussain Shah came back and 

claimed the property by pleading that he was innocent and that the 

plot of poisoning was just a ruse and ploy to deprive him of that. 

The Board of Administration functioning under the Chairmanship 

of the Additional Political Agent sent the case of the petitioners to 

the Political Agent, Malakand who in turn ordered it to be decided 

by the Local Judicial Council. Before any verdict could be given 

by the Judicial Council, Muhammad Usman Khan alongwith his 

Begum tied to Afghanistan and in consequence the land was 

retrieved to the petitioners On the return of Muhammad Usman 

Khan alongwith his Begum in 1953, the Governor of N.-W.F.P. 

ordered them to be put in the same position in which they were 

before their flight to Afghanistan and that if they had any dispute 

with any private citizen of Chitral, that should be decided by the 

concerned Judicial Council on its merits. Though the reference was 

made to various Judicial Councils, but all the times it ended in a 

split verdict, until the claim of the petitioners found acceptance in 
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the order dated 17-8-1954 of the Additional Political Agent, Rana 

Farzand Ali Khan and pursuant thereto, the property was restored 

to them. Muhammad Usman Khan preferred an appeal against the 

aforesaid decision before the Political Agent Die, Chitral and 

Malakand who was Ex-Officio Rengent of Chitral, but he declined 

to interfere therewith. When many other efforts of the respondents, 

in various forums, for setting aside the orders in favour of the 

petitioners, bore no fruit, the former filed a Writ Petition No. 111 

of 1976 in this Court which was accepted and consequently 

respondents Nos.5 and 6 therein were directed to decide the matter 

in dispute in accordance with law vide judgment dated 24-3-1980. 

The petition for leave to appeal against the judgment of this Court 

was dismissed before being converted into appeal by the august 

Supreme Court vide judgment dated 16-6-1980. 

3. The Deputy Commissioner on receipt of the tile in the wake of 

remand instead of deciding the matter in accordance with the 

directions of this Court highlighted in para. 10 of the judgment 

proceeded to decide the case according to his own whim and 

caprice vide his order dated 11-1-1982 The appeal against the said 

order tiled by the respondents was allowed and the order impugned 

therein was set aside by the learned Additional Commissioner, 

Malakand vide order dated 18-11-1984. When the revision petition 

tiled by the petitioners in the Court of Additional Secretary Home, 

N.-W.F.P. was allowed, vide order dated 9-7-1985 the respondents 

once again invoked the extraordinary Constitutional jurisdiction of 

this Court by filling writ Petition No.1281 of 1991, which was 

allowed and the case was remanded to learned Additional 

Secretary Home, N.-W.F.P. for decision afresh vide order dated 9-

12-1996. The petition for leave to appeal in the Honourable 

Supreme Court did little to bring about a change in the order of this 

Court as it was dismissed vide judgment dated 25-11-1997. 

4. When the learned Additional Secretary Home, N.-W.F.P. 

dismissed the revision petition tiled by the petitioners, they as a 

last ditch effort tiled the instant Constitutional petition. 
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5. The learned counsel appearing on behalf of the petitioners 

contended that the property in dispute was not a Meherbani land 

and, therefore, it could not have been treated as such, because on 

the demise of Abdur Razzaq Pasha it was inherited by his sons and 

later on partitioned amongst them under the auspices of K. B. 

Dilaram Khan, Wazir-e-Azam; Chitral who happened to be the 

father of Muhammad Usman Khan and father-in-law of his 

Begum. The very devolution of the property, he elaborated his 

arguments, on the legal heirs of late Abdur Razzaq Pasha, negates 

its character as being Meherbani. The learned counsel next 

contended that involvement of one of the petitioners in the 

poisoning plot of late Muzzafer-ul-Mulk was just a pretext to grab 

their property, therefore, it could not last long to hold good. While 

seriously questioning the validity and genuineness of the alleged 

gift deed made by late Muzzafer-ul-Mulk, the learned counsel 

submitted that it has all the earmarks of a death-bed gift, as the 

donor so-called died eleven days after making it. The learned 

counsel went on contending that on the return of Syed Chiragh 

Hussain Shah and vindication of his position, the property was 

rightly restored to the petitioners. He next contended that the very 

acceptance of compensation by the respondents in the form of 

Timber worth million and Rs.3,000 per annum in a settlement 

brought about between the parties by the administrative set-up 

would inevitably estop the respondents to lay their hands on the 

property in dispute. The last but not the least contention of the 

learned counsel was that after remand from this Court, the case 

was never decided in conformity with the directions highlighted in 

its judgment dated 24-3-1980.   

6. The learned counsel appearing on be all of the respondents 

contended that the dispute between the parties remained undecided 

despite nine attempts. It was, he contended, the Deputy 

Commissioner, Chitral who took pains to decide it vide his 

judgment dated 11-1-1982. The learned counsel by controverting 

the arguments of the learned counsel for the petitioners contended 

that irrespective, of the nature of the property, an absolute power 

lay with the Mehtar to grant, take back and give it to anyone 

according to his own wishes, therefore, no person can claim any 
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vested right in such property. The learned counsel by referring to 

the deed whereby the property was gifted by late Muzzafer-ul-

Mulk to his daughter submitted that this document has been 

admitted in evidence without objection and has never been 

questioned at any stage of the proceedings. While attending to the 

controversy raised by the learned counsel for the petitioners that 

once compensation was accepted by the respondents in the form of 

timber worth million and Rs.3,000 per annum, the respondents 

have waived their claim in the property the learned counsel 

contended that a look at the relevant correspondence would show 

that this compensation was given to them in lieu of the usufructs of 

the property they were deprived of because of its being enjoyed by 

the petitioners, therefore, its acceptance by the respondents has no 

adverse bearing on their title. The learned counsel further 

contended that the case being one of Riwaj was to be decided in 

accordance therewith, as such, the Deputy Commissioner had the 

power to decide it himself without referring it to the Judicial 

Council or Mizan-e-Shariah, firstly because it was agreed upon 

between the parties and secondly because he was vested with the 

power under the law as well as Riwaj to override the opinion of 

either of the forums. Even if, he urged in the alternative, the 

Deputy Commissioner had no jurisdiction to decide the case 

without referring it to the relevant forums, it cannot be agitated for 

the first time in this Court in a Constitutional petition. The learned 

counsel by concluding his arguments contended that the scope of 

Constitutional jurisdiction is very limited and even if on re-

appraisal of the material on the record, this Court comes to a 

different conclusion it cannot interfere with the findings of the 

Courts below notwithstanding the fact that they appear to be 

erroneous. The learned counsel to support his contentions placed 

reliance on the case of Abdur Rahman Bajwa v. Sultan and nine 

others (PLD 1981 SC 522). 

7. We have gone through the record and carefully considered the 

submissions of the learned counsel for the parties.  

8. A perusal of the record and material placed thereon would 

unmistakably indicate that this case never received judicial 
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treatment at any rung of the hierarchy functioning under Riwaj or 

the law germane thereto. It, as far as it can gleaned from the 

relevant orders and other correspondence, always fell prey to the 

administrative exigencies. Even the order of the learned Deputy 

Commissioner would indicate that he never attended to the instant 

case judicially. It was certainly in view of this important aspect of 

the case that this. Court while hearing it felt concerned that it be 

decided in a judicial manner in accordance with the requirements 

of law and that is why clear directions were given in this behalf in 

its judgment dated 24-3-1980. It is also not understandable why the 

Deputy Commissioner, who was seized of the matter allowed 

himself to be swamped in expediencies by ignoring the directions 

of this Court and struck a quid pro quo to decide the matter in his 

own way and according to his own whim and caprice. No doubt a 

quid pro quo or a via media is desirable in politics which is a game 

of the possible but administration of justice in a Court of law 

cannot succumb to such a phenomenon in any situation whatever 

regardless of the expediencies whether administrative or otherwise. 

9. Whether this case was to be decided under Riwaj or under 

Regulation I of 1969 or II of 1975, the role of the Deputy 

Commissioner was more or less supervisory as he was just to 

control and supervise the proceedings of the Judicial Council, 

Mizan-e-Shariah or Jirga whatever the case may be. It is correct 

that he had the power to override the decision of either of the 

forums if and when he found that the proceedings had beep 

conducted with material irregularity occasioning miscarriage of 

justice but in that case he had to refer the matter back to the 

Judicial Council or Mizan-e-Shariah again or re-constitute it under 

the Riwaj or under the new dispensation. He, under no 

circumstances cold arrogate to himself the power of a sole and 

ultimate arbitor to decide the matter himself. 

10. We have not been able to find anything either in Riwaj or any 

of the Regulations referred to above which vests an absolute power 

in the Deputy Commissioner to take a decision of a lis before him 

independently without referring the same to the forums provided 

thereunder. In the case of Ghulam Jaffar v. Mst. Zaibunnisa and 5 
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others (PLD 1990 Peshawar 1) this aspect of the case was 

admirably elucidated in the following paragraph which reads as 

under:-- 

"It is correct that the Court of the Deputy Commissioner is 

not stricto senso a trial Court, rather, the trial forum is the 

Jirga to record evidence and give findings on matters or 

issues referred to it. The Deputy Commissioner supervises 

and controls the proceedings of the Jirga and as and when 

he finds the report of the Jirga deficient in material 

particulars or that the proceedings have been conducted 

with material irregularity to have occasioned miscarriage of 

justice, he may either refer the matter back to the Jirga or 

constitute a fresh Jirga under the Regulation. In no case he 

can substitute his own findings for those of the Jirga or to 

enter upon the trial of the case himself. The trial forums 

shall in all cases be the Jirga under the Regulation. The 

Statute places the Deputy Commissioner under obligation 

that if he does not find any fault with the report of a 

unanimous or majority award of the Jirga he would give a 

decision in accordance therewith. He cannot alter or modify 

the findings of the Jirga on matters of issues referred to it." 

11. The above-quoted paragraph would go a long way to support 

and strengthen the view that the Deputy Commissioner being a 

controlling body could not decide any case himself without 

referring it to the forums provided either under the law or Riwaj 

because even in the latter case the role of the Deputy 

Commissioner is by no means different from the one, he had under 

Regulation, because even the Regulation is nothing but Riwaj 

codified. This, in our view, is a case of excess of jurisdiction and, 

as such, cannot be justified by any cannons of law and 

jurisprudence. Needless to say that where a Statute, a Custom or a 

Usage having the force of law requires a thing to be done in a 

particular manner that must be done in that way or not at all. 

12. The argument that the Deputy Commissioner has not referred 

the matter to either of the forums because it was agreed upon 
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between the parties and that he had the power to override their 

verdict has left us unmoved firstly because there is nothing on the 

record in black and white to substantiate it and secondly because 

consent or acquiescence of the parties will not enable or authorize 

a Court to do what it is not required by law to do as jurisdiction 

upon a Court or Statutory Tribunal is conferred by law and not by 

the agreement or acquiescence of the parties. It is now well 

established that where an inferior Tribunal or Court has acted 

wholly without jurisdiction or taken any action beyond a sphere 

allotted thereto by law, such action amounts to a usurpation of 

power and as such is an act without jurisdiction and lawful 

authority, therefore, the superior Courts in their discretionary 

jurisdiction always invariably step in to declare it a nullity that is to 

say of no legal effect whatsoever particularly when it has 

occasioned injustice to the parties. In the case of Muhammad 

Tufail v. Abdul Ghafoor (PLD 1958 SC (Pak.) 201), the Hon'ble 

Supreme Court went to the extent of holding that where total 

absence of jurisdiction appears on the face of proceedings in the 

inferior Court, the Court is bound to issue a prohibition, although 

the applicant for the writ has consented to or acquiesced in the 

exercise of jurisdiction by the inferior Court. The reason why, 

notwithstanding such acquiescence, a prohibition is granted where 

the wrong of jurisdiction is apparent on the face of the 

proceedings, is that the case might not become a precedent if 

allowed to stand without impeachment. 

13. In the case of Utility Store Corporation of Pakistan Ltd. v. 

Punjab Appellate Tribunal and others (PLD 1987 SC 447), the 

Hon'ble Supreme Court has given a new turn and dimension to the 

concept of jurisdiction in the following paragraph which deserves 

verbatim reproduction and thus runs as under:-- 

"It is not right to say that the Tribunal which is invested 

with the jurisdiction to decide a particular matter, has the 

jurisdiction to decide it 'rightly or wrongly' because the 

condition of the grant of jurisdiction is that it should decide 

the matter in accordance with law. When the Tribunal goes 

wrong in law, it goes outside the jurisdiction conferred on it 
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because the Tribunal has the jurisdiction to decide' rightly 

but not the jurisdiction to decide wrongly. Accordingly, 

when the Tribunal makes an error of law in deciding the 

matter before it, it goes outside its jurisdiction and, 

therefore, a determination of the Tribunal which is shown 

to be erroneous on a point of law can be quashed under the 

writ jurisdiction on the ground that it is in excess of its 

jurisdiction." 

14. It is abundantly clear from the above-quoted paragraph that 

where a Tribunal goes wrong in law, it goes outside the jurisdiction 

conferred on it because the very condition for the conferment of 

jurisdiction on a Court of law or Tribunal is to decide it rightly and 

not wrongly, for the reason that it is an indefeasible right of every 

citizen of the country under Article 4 of the Constitution of Islamic 

Republic of Pakistan, 1973, to be dealt with in accordance with 

law and where law has not been correctly or properly observed, it 

would be a fit case for interference in the exercise of its 

Constitutional jurisdiction. 

15. Since this case has not been decided in accordance with law 

and directions of this Court and has never received a judicial 

treatment at any level of the relevant hierarchy, we have no 

alternative but to allow this petition and set aside the orders 

impugned herein and remand the case for decision afresh. 

16. As we have decided to remand this case mainly on the point of 

jurisdiction, we do not feel apt and appropriate to comment and 

give finding on any of the arguments addressed by the learned 

counsel for the parties at the bar. 

17. Whether this case be sent to the forums below functioning 

under Riwaj or Regulation I of 1969 or II of 1975 is a proposition 

which too was seriously deliberated over by us, but as none of the 

forums is in existence at the moment and the Regulations have 

since been struck down as being violative of the Constitutional 

provisions by the august Supreme Court, we send this case to the 

learned Alla Illaqa Qazi, Chitral for its decision afresh in 
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accordance with law after giving the parties full opportunities to 

produce their. respective claims. Since the case is fairly old, the 

learned trial Court is directed to conclude it within one year. 

S.A.K./704/P                                                                                       

Case remanded. 
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Chaudhary ABDUL RAUF MITHU---Petitioner 

Versus 

SECRETARY, IRRIGATION AND POWERS, GOVERNMENT 

OF N.-W.F.P., PESHAWAR and 6 others---Respondents 

JUDGMENT 

W.P No.1215 with  

C.M No.1384 /2001             Decided on 21st January, 2003 

(2003 M L D 816 Peshawar) 

 (a) Establishment of Office of Wafaqi Mohtasib (Ombudsman) 

Order (I of 1983)---  

Ejaz Afzal Khan and Dost Muhammad Khan, JJ ----

Arts. 9, 29 & 32---Electricity Act (IX of 1910), Ss.24; 26, 36 & 44-

--Tampering with, electric meter---Powers of Ombudsman---

Electric meter of consumer having been found tampered with, 

consumer was charged for units---Complaint filed by consumer 

with Wafaqi Mohtasib (Ombudsman) having been rejected after 

thorough probe, consumer approached the Electric Inspector who, 

vide his order redressed grievance of consumer according to his 

wishes---On filing appeal by Authorities against order of Electric 

Inspector, order of Electric Inspector was set aside by Secretary, 

Irrigation and Powers ---Validity--Order of Secretary Irrigation 

and Powers mainly was based on order of Ombudsman and 

Ombudsman had power to undertake an investigation into any 

allegation of maladministration on the part of any Agency or any 

of its officer and employees---Where, after investigating the 

matter, Ombudsman would pass an order, its validity could not be 

questioned in any Court or before any Authority and it was only 

President of Pakistan who on a representation made by an 

aggrieved person, could pass such order thereon as he would deem 

fit--Electric Inspector had no power or authority to pass an order 

which in fact would amend, alter or annul order passed by the 

Ombudsman---Secretary, Irrigation and Powers by setting aside 
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order passed by Electric Inspector, could not be said to have acted 

without jurisdiction and lawful authority; he rather had adhered to 

the soul and spirit of law by passing order.   

 (b) Constitution of Pakistan (1973)--- 

----Art.199---Constitutional petition ---Approbate and reprobate---

Person invoking jurisdiction of any forum for any remedy, relief or 

redress, could not turn round to question the validity of its verdict, 

through Constitutional petition more so when it was adverse to 

him, and he could not be allowed to approbate and reprobate, even 

though said forum had no jurisdiction altogether.   

Majid Ali Naqvi v. Additional District Judge and Ex-Officio 

Settlement and Rehabilitation Commissioner, Tharparkar and 

another 1970 SCMR 375; Nawab Khan and another v. Waris Iqbal 

and 5 others PLD 1976 SC 394; Messrs Mian Brothers and 3 

others v. The Additional District and Sessions Judge, Multan and 

others PLD 1985 Lah. 562 and Yesser Bashir v. Farzana Tabassum 

and others 1996 MLD 1383 ref. 

Abdur Rauf Rohaila for Appellant.  

Date of hearing: 21st January, 2003. 

JUDGMENT 

EJAZ AFZAL KHAN, J.---The facts of the case are that the 

petitioner being a consumer of respondent No.3 was charged on 

monthly basis and when on examination of the meter by the 

Surveillance Team, it was found to have been tampered with, he 

was charged for 83834 units. The petitioner filed a complaint with 

the Wafaqi Mohtasib (Ombudsman) who after thorough probe into 

the matter rejected it, vide his order, dated 31-1-1996. The 

petitioner then approached the Electric Inspector in this behalf who 

vide his order dated 11-2-1999 redressed his grievance according 

to his wishes. When on appeal filed by respondent Nos.4 to 6 the 

order of the Electric Inspector was set aside by respondent No.1, 
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vide his order dated 21-7-2001, the petitioner invokes the 

jurisdiction of this Court under Article 199 of the Constitution of 

the Islamic Republic of Pakistan, 1973. 

2. The learned counsel appearing on behalf of the petitioner 

contended that the order passed by the Electric Inspector was not 

only well-reasoned but in accordance with the provisions-of 

sections 24 and 26 of the Electricity Act, 1910 as well, therefore, it 

could not have been set aside by respondent No. 1 through the 

impugned order, thus it being without jurisdiction and lawful 

authority is liable to be struck down by this Court in the exercise of 

its Constitutional jurisdiction, notwithstanding the fact that it was 

based on the order of the Ombudsman. 

3. We have gone through the record and carefully considered the 

submissions of the learned counsel for the petitioner. 

4. The question which emerges for our consideration is whether the 

order of respondent No. 1 which was mainly based on the order of 

Ombudsman can be held to be without jurisdiction and lawful 

authority. Before we answer the question, it is worthwhile to refer 

to Articles 9, 29 and 32 of the Establishment of Office of Wafaqi 

Mohtasib (Ombudsman) Order, 1983 which are relevant for the 

purpose of this case and are thus reproduced as under:-- 

9. Jurisdiction, functions and powers of the Mohtasib.----

(1) The Mohtasib may on a complaint by an aggrieved 

person, on a reference by the President, the Federal 

Council, or the National Assembly, as the case may be, or 

on a motion of the Supreme Court or a High Court made 

during the course of any proceedings before it or of his own 

motion, undertake any investigation into any allegation of 

maladministration on the part of any Agency or any of its 

officers or employees: 

Provided that the Mohtasib shall not have any jurisdiction 

to investigate or inquire into any matters which-- 
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(a) are sub judice before a Court of competent jurisdiction 

or judicial tribunal or board in Pakistan on the date of the 

receipt of a complaint, reference or motion by him; or 

(b) relate to the external affairs of Pakistan or the relations 

or dealings of Pakistan with any foreign State or 

Government; or 

(c) relate to or are connected with, the defence of Pakistan 

or any part thereof, the military, naval and air forces of 

Pakistan, or the matters covered by the laws relating to 

those forces. 

(2) Notwithstanding anything contained in clause (1), the 

Mohtasib shall not accept for investigation any complaint 

by or on behalf of a public servant or functionary 

concerning any matter relating to the Agency in which he 

is, or has been working in respect of any personal grievance 

relating to his service therein. 

(3) For carrying out the objectives of this order and, in 

particular for ascertaining the root causes of corrupt 

practices and injustice, the Mohtasib may arrange for 

studies to be made or research to be conducted and may 

recommend appropriate steps for their eradication. 

(4) The Mohtasib may set up regional offices as, when and 

where required. 

29. Bar of jurisdiction.---No Court or other authority shall 

have jurisdiction-- 

(1) to question the validity of any action taken or intended 

to be taken, or order made, or anything done or purporting 

to have been taken, made or done under this Order; or 

(2) to grant an injunction or stay or to make any interim 

order in relation to any proceedings before, or anything 
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done or intended to be done or purporting to have been 

done by, or under the orders or at the instance of the 

Mohtasib. 

32. Representation to President. ---Any person aggrieved 

by a decision or order of the Mohtasib may, within thirty 

days of the decision or order, make a representation to the 

President, who may pass such order thereon as he may 

deem fit." 

5. A perusal of the above-quoted provisions will unmistakably 

indicate that the Ombudsman has power to undertake an 

investigation into any allegation of maladministration on the part 

of any Agency or any of its officers or employees and whereafter 

investigating the matter, he passes an order its validity cannot be 

questioned in any Court or authority and that it is only the 

President who on a representation made by an aggrieved person 

against it can pass such order thereon as he may deem fit. 

6. When seen in this context, the Electric Inspector had no power 

or authority to pass an order which, in effect, would amend, alter 

or annul the order passed by the Ombudsman, therefore, 

respondent No. 1 by setting aside the order passed by the Electric 

Inspector cannot be said to have acted without jurisdiction and 

lawful authority by any stretch of imagination. He rather adhered 

to the soul and spirit of the law referred to above by passing the 

impugned order. 

7. Even otherwise it is by now well-settled that a person invoking 

the jurisdiction of any forum for any remedy, relief or redress 

cannot turn round to question the validity of its verdict, moreso 

when it is adverse to him, through a Constitutional petition and 

thus cannot be allowed to approbate and reprobate, even though it 

has no jurisdiction altogether which is not the case here. The cases 

of Majid Ali Naqvi v. Additional District Judge and Ex-Officio 

Settlement and Rehabilitation Commissioner, Tharparkar and 

another 1970 SCMR 375), Nawab Khan and another v. Waris Iqbal 

and 5 others (PLD 1976 Supreme Court 394), Messrs Mian 
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Brothers and 3 others v. The Additional District and Sessions 

Judge, Multan and others (PLD 1985 Lah. 562) and Yesser Bashir 

v. Farzana Tabassum and others (1996 MLD 1383) may be 

referred with advantage. 

8. For the reasons discussed above, we do not feel inclined 

exercise our extraordinary equitable discretionary jurisdiction in 

favour of the petitioner and as such dismiss this petition in limine 

alongwith C.M. 

H.B.T./737/P                                                                                       

Petition dismissed. 
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Executive Officer Cantt Board --- Appellant/Petitioner (s) 

 

Versus 

D.G. Military Land --- Respondent (s) 

 

JUDGMENT 

WP. No. 804/2003   Date of hearing 10.07.2003 

 

EJAZ AFZAL KHAN, J. – The brief facts leading to the 

institution of the present petition are that the respondents instituted 

a suit for declaration etc. to the effect that they being allottees of 

the demised premises are entitled to further extension and that 

refusal on the part of the petitioners to extend lease being mala fide 

and illegal is of no effect whatever to the rights of the petitioners. 

 

2. Since the respondents also made an application for 

temporary injunction an order maintaining status quo was passed 

by the learned trial Court which has been extended from time to 

time.  When on 29.7.2002, some how or the other the said order 

was not extended, the petitioner seized  possession of the premises 

by sealing it. When the respondents despite their application were 

not restored the possession of the premises, vide order dated 

14.4.2003, they preferred a revision petition in the Court of the 

learned Additional District Judge Peshawar. When the learned 

Additional District Judge allowed the revision petition filed by the 

respondents and ordered the restoration of possession to the 

respondents by de-sealing  the premises, vide his order dated  

28.1.2003, the respondents preferred  the instant  Constitutional 

petition. 

 

3. The learned counsel appearing on behalf of the 

petitioner contended that the day possession of the demised 

premises was seized by the petitioner, no order maintaining status 

quo was  in the field, therefore,  the trial Court rightly declined  the 

prayer of the respondents  for restoration of possession of the  
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premises.  The learned counsel next contended that as the order of 

the learned trial Court   did not suffer from any jurisdictional error, 

the learned Additional District Judge was not legally justified  to 

interfere  therewith.  

 

4. We have carefully gone through the record   and 

considered the submissions of the learned counsel for the 

petitioner. 

 

5. It is not disputed on the record that an order 

maintaining status quo has been extended from time to time.  It is 

also not disputed that the day the petitioner seized   possession of 

the demised premises, an order maintaining status quo was not 

extended.  Whether in such a state of affairs, the petitioner could  

make  use of the  situation which prima  facie  appears  to have  

cropped up, out of an accidental slip or omission.  The answer to 

this question would  be  an  accentual  no,  because   no canons of 

law or equity  can  justify  such a course in a matter  which  is  

hotly contested  between  the parties. 

 

6. Even otherwise  once an  order maintaining status  

quo has been issued by the trial Court under  Rule  2-A  of  Order  

XXXIX  of the  C.P.C. for 15 days  or any  length of time  which  

is short of that  it would  be deemed to  have continued, even 

though  no order  for  its  extension  has been made. In the Case of 

Raja Talat Mahmood .Vs. Ismat  Ehtishamul  Haq (NLR 2000 

Civil  4), the  Hon’ble  Supreme  Court  after discussing  a good 

number  of case-law  held  that once an order maintaining  status 

quo has been passed under  Rule 2-A  of Order-XXXIX C.P.C., it 

would be deemed  to have been extended  even  though no order 

extending  the same was passed.  We  are,  therefore, of the view  

that the learned Additional  District  Judge  has  not acted without 

jurisdiction and lawful authority by restoring  possession of the 

demised  premises  to the respondents  through  the impugned  

order.  

 

7. Apart  from this, we will not  exercise  our extra 

ordinary equitable discretionary Constitutional jurisdiction in 
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favour  of the  petitioner  who  made use  of the  situation in the 

absence of an order  maintaining status quo but has not  himself  so 

far complied with the impugned order directing  him to restore  the  

premises to the respondents within seven days notwithstanding  the 

fact that  no order suspending its operation  has  been passed by 

this Court. Needless to say that no party can be allowed to 

approbate and reprobate in the same litigation and seek equity 

without being equitable.        

 

8. For the reasons discussed above, this petition being 

without merit is dismissed in limine.  

 

ANNOUNCED: 

10.07.2003. 

J U D G E  

 

       J U D G E  
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M/S Mixing --- Appellant/Petitioner (s) 
 

Versus 

Government of N-W.F.P --- Respondent (s) 

 

JUDGMENT 

WP. No.  140/2003   Date of hearing 12.02.2004   

 

EJAZ AFZAL KHAN J.-  Respondent No.4 applied for 

the grant of  Prospecting Licence of Marbal over an area of 

316.261 Acres near village Amanawar, Tehsil Daggar District 

Buner which was granted on 14.9.1995. Work Order pursuant to 

the aforesaid Licence was also issued on 24.10.1995. This 

Prospecting Licence was converted into a lease for five years on 

the application of the respondent. Later on the respondent applied 

for the assignment of the aforesaid Lease to the petitioner which 

too was permitted, vide letter dated 15.12.1999 with the sole 

modification that the area was reduced from 316.261 Acres to 300 

Acres . Respondent No.5 who had no claim whatever to the 

Prospecting Licence or Lease before or after its grant to respondent 

No.4 made a complaint before the Secretary, Industries, 

Commerce, Mineral Development, Labour and Technical 

Education Department, N.W.F.P., hereinafter called respondent 

No.1, asking therein to cancel the assignment granted to the 

petitioner. When the said complaint on being found mis-conceived 

was filed, respondent No.5 filed another application before 

respondent No.1 who allowed it and proceeded to cancel the 

assignment, vide his order dated 15.11.2002. Hence this 

Constitutional petition. 

 

2. It was argued by the learned counsel for the 

petitioner that respondent No.5 had no locus standi to question the 

assignment as he had no claim for the grant of licence or lease in 

respect of the area in dispute, therefore, the order of respondent 

No.1 being without jurisdiction and lawful authority is liable to be 

set aside especially when it was passed at the back of the petitioner 

without giving him an option of hearing. 
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3. As against that, the learned counsel appearing on 

behalf of the respondent No.5 argued that he was a man from 

public and acted as an informer, therefore, he had the right to move 

the concerned authority if and when a provision of law regulating 

assignment was violated. He next argued that since the assignment 

was made without intimation to and the consent of Licencing 

Authority, it was rightly cancelled by respondent No.1.  

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. During the course of arguments when we inquired 

from the learned counsel for the respondents as to when the 

assignment was made and what is the document transacting it he 

regretted his inability to show anything in this behalf. When 

confronted as to how respondent No.1 could  exercise appellate 

jurisdiction when there was no appeal before him and no decision 

or order was made by a forum below, again he could not come 

forth with any reason to defend the impugned order. The learned 

counsel for the respondents also had no substance in his arsenal  as 

could clothe his client with a locus standi  or even a cause of action 

to question either the lease to respondent No.4 or its assignment to 

the petitioner. 

 

6. How an order adverse to the petitioner could be 

passed without giving him an option of hearing would yet be 

another reason calling for its quashment, moreso when it has not 

been disputed by the official respondents in their comments that 

assignment was made under intimation to and with the consent of 

competent authority. 

 

7. For the reasons discussed above, this petition  is 

allowed and the impugned order being illegal and without 

jurisdiction is struck down with no order as to costs. 

 

Dated:12.2.2004.      J U D G E 
 

     J U D G E 
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Mian Abdul Khaliq --- Appellant/Petitioner (s) 
 

Versus 

Sulman Shah --- Respondent (s) 

 

JUDGMENT 

WP. No.  697/2003      Date of hearing 16.02.2004   

 

 EJAZ AFZAL KHAN J.- A complaint in writing was 

presented by respondent No.1 before the learned Judl Magistrate 

Charsadda stating therein the facts constituting offences allegedly 

committed by the petitioner and two others. The learned Magistrate 

on receipt of complaint made an order dated 10.5.2003 directing 

the S.H.O. to register a case against the persons charged. When the 

local Police in conformity with the aforesaid order registered a 

case against the petitioner and his co-accused under sections 

324/34 PPC. Vide FIR No.337 dated 10.5.2003, the petitioner has 

sought its quashment through the instant constitutional petition. 

                          

2. It was argued by the learned counsel for the 

petitioner that the learned Judicial Magistrate has no power to 

order registration of case even if on perusal of a complaint before 

him a cognizable case was made out against the petitioner and his 

co accused, therefore, the order being without jurisdiction and 

lawful authority is liable to be quashed.               

                    

3. As against that, the learned counsel appearing on 

behalf of respondent No.1 argued that where the facts mentioned in 

a complaint made out a cognizable case against the accused, the 

Magistrate by ordering registration of case has committed no 

illegality, therefore, the order being free from any infirmity merits 

no interference.                        

 

4. The learned A.A.G. appearing on behalf of 

respondents No.2 and 4 did not defend the order passed by the 

learned Judl Magistrate.                
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5. We have gone through the record carefully and 

evaluated the arguments addressed by the learned counsel for the 

parties.                    

 

6. A perusal of the provisions contained in Chapter 

No.XVI and XVII of the Code of Criminal Procedure, would 

reveal that a Magistrate on receipt of a complaint will either 

inquire into the matter himself or direct an inquiry or investigation 

to be made by a Police Officer for ascertaining the truth or false-

hood of the complaint. In case he is satisfied, after considering the 

statement on oath, if any, and result of inquiry or investigation that 

there is no sufficient ground in his judgment for proceeding, he 

will dismiss it for reasons to be recorded and if in his opinion, 

there is sufficient ground for proceeding he shall issue process 

against the accused. But none of these provisions, in any case 

empower him to order registration of case. The order of the learned 

Judl Magistrate, directing the S.H.O. to register case would, 

therefore, be clearly without jurisdiction and lawful authority.  

 

7. For the reasons discussed above, this petition is 

allowed, the impugned order is set aside and the FIR registered 

pursuant thereof is quashed. However, the complaint shall be 

deemed to be pending before the Judl Magistrate who would be at 

liberty to proceed therewith in accordance with the provisions of 

law as mentioned above. 

              

 

Dated:16.2.2004.             J U D G E 

 

           J U D G E
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Shah Baz --- Appellant/Petitioner (s) 
 

Versus 

Malik Yasir --- Respondent (s) 

 

JUDGMENT 

WP. No.  171/2004   Date of hearing 20.02.2004   

 

 EJAZ AFZAL KHAN J.-  The petitioner through the 

instant petition has questioned the judgment and decree dated  

12.12.2003 of the learned Addl Distt: Judge whereby he partially 

allowed the appeal filed by him and thus modified the judgment 

and decree dated 25.4.2002 of the Judge Family Court. 

 

2. It was argued by the learned counsel for the 

petitioner that the maintenance at the rate of Rs.3000/- P.M. shall 

be deemed to be effective from 20.12.2000, the date on which the 

Hon’ble Supreme Court pronounced its judgment and that the 

learned appellate Court erred by holding that the maintenance at 

the rate of Rs.3000/- P.M. would be effective from December, 

1999. 

 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

petitioner. 

 

4. A perusal of the judgment dated 20.12.2000 of the 

Hon’ble Supreme Court would reveal that it was agreed upon by 

the petitioner that  he would pay an amount of Rs.3000/-  P.M. to 

his minor son as maintenance and School expenses etc. It is no 

where mentioned in the said judgment that it will take effect from 

the date of its announcement. Thus the impugned judgment cannot 

be held to have been rendered in derogation of the judgment of the 

Hon’ble Supreme Court. The learned appellate Court, therefore, by 

passing the impugned judgment has not committed any error 

muchless jurisdictional as could justify interference therewith by 
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this Court in the exercise of its equitable discretionary 

constitutional jurisdiction.  

 

5. For the reasons discussed above, this petition being 

without merit is dismissed in limine. 

 

 

Dated:20.2.2004.             J U D G E  

 

   J U D G E. 
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Akhtar Munir --- Appellant/Petitioner (s) 

 

Versus 

Mst. Shah Bibi --- Respondent (s) 

 

JUDGMENT 

WP. No.  708/2002       Date of hearing 18.03.2004   

 

EJAZ AFZAL KHAN J.-  Comments have been filed  by 

the respondents today wherein they are ready to consider the 

application of the petitioner, if he applies through  form ‘E’.  

 

2. The learned counsel for the petitioner is ready to 

submit the requisite form within 3 days and counsel for the 

respondents undertakes on their behalf to finalize the matter within 

15 days positively. 

 

3. In view of the above stated position, we do not 

think, that the petitioner is left with any cause of grievance, 

therefore, this petition is disposed of accordingly. The petitioner 

would be at liberty to file afresh application if and when needed. 

 

 

Dated:18.3.2004.      J U D G E . 

 

J U D G E . 
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Association of Private --- Appellant/Petitioner (s) 
 

Versus 

Government of N-W.F.P --- Respondent (s) 

 

JUDGMENT 

WP. No745/1998      Date of hearing 25.03.2004   

 EJAZ AFZAL KHAN J.-   The petitioner through the 

instant petition has questioned the Notification dated 5.9.1997, 

whereby the registration and renewal fees of the private 

Educational Institutions were enhanced. 

 

2. It was argued by the learned counsel for the 

petitioner that since the registration and renewal fees of the private 

Educational Institutions could not have been increased without 

legislative sanction, no recovery on the basis of such Notification  

could be effected from the petitioner. The learned counsel by 

referring to section 4 of the N.W.F.P. Finance Act, 1999 (Act 

No.V of 1999), whereby registration and renewal fees of the 

Educational Institutions were increased, argued that the very 

passing of the aforesaid Act by the Provincial Parliament will bear 

ample testimony to the fact that the Task Force has no legislative 

competence to bring about any increase in registration and renewal 

fees.              

3. As against that, the learned D.A.G. appearing on 

behalf of the respondents argued that the aforesaid increase was 

competently made in a meeting of Task Force, therefore, its 

validity cannot be questioned on any ground whatever. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. A perusal of the impugned Notification would 

reveal that only proposals were made for increase in registration as 

well renewal fee, which were yet to be given legislative cover. 

When the aforesaid Notification consisted of proposals, no 
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recovery could be effected on its strength from the petitioner, quite 

obviously when it is devoid of any sanction of law. When this 

being the sate of affairs, we do not think, the petitioner has any 

cause of action unless the aforesaid proposals were given any 

legislative cover. 

 

6. For the reasons discussed above, this petition being  

premature is dismissed. 

 

 

Dated:25.3.2004.       J U D G E . 

 

       J U D G E . 
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M/S Green Lightening --- Appellant/Petitioner (s) 
 

Versus 

Secretary SBR --- Respondent (s) 

 

JUDGMENT 

WP. No.  1941/1997           Date of hearing 25.03.2004   

 

EJAZ AFZAL KHAN J.-   M/s Crown Lighting (Pvt) 

Ltd., petitioner herein through the instant constitutional petition 

has impugned the letter dated 6.12.1997 and action proposed 

therein against him as being mala fide, without jurisdiction and  

lawful authority. 

 

2. It was argued by the learned counsel for the 

petitioner that the case of the petitioner was fully covered by 

SRO.71 (1)/95, therefore, he was entitled to the exemption held out 

thereby and that the letter withdrawing such exemption and 

proposing recovery of the taxes already availed under the 

exemption, being un-warranted is liable to be struck down. The 

learned counsel next argued that where the petitioner launched the 

entire enterprise on the assurance and promise of the Investment 

Board, that he would be entitled to the exemption under the SRO it 

could not have been withdrawn in view of the principle of locus 

potentia as couched in section 21 of the General Clauses Act. The 

provisional Certificate, the learned counsel urged   in the 

alternative, too could not have been withdrawn, even if it is 

assumed, that his case is covered by clause (a) instead of clause (b) 

of the SRO. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondents argued that none of the exemptions 

vouchsafed  by clause (b) of the SRO was available to the 

petitioner as he did not set up an Industry which was not already in 

existence in the country, therefore, the provisional Certificate  

was rightly recalled.  While controverting the second argument, the 

learned counsel argued that when the petitioner did not fulfill the 
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conditions laid down by the SRO, no assurance by the Board could 

give him any right. With regard to the last argument of the learned 

counsel for the petitioner, the learned counsel stated that when it is 

already provided in the impugned letter that provisional Certificate 

issued to the petitioner shall stand withdrawn with immediate 

effect if his case is not covered under the provision of clause (a) of 

the SRO, it will be just inconsequent to give any verdict about that. 

 

4. We have gone through the record carefully and 

considered the submissions of the learned counsel for the parties. 

 

5. Before we discuss the merits of the case, it is 

worthwhile to refer to the relevant SRO which reads as under:- 

   

“EXEMPTION FROM CUSTOMS DUTY AND   

 SALES TAX ON IMPORT OF RAW    

 MATERIAL BY INDUSTRIES SET UP IN THE   

 SPECIAL INDUSTRIAL ZONE, SULBJECT TO   

 CERTAIN CONDITIONS. 

 

Notification No.S.R.O.71(1)/95, dated 19
th

 January, 1995.- 

In exercise of the powers conferred by section 19 of the Customs 

Act, 1969 (IV of 1969), and sub-section (1) of section 13 of the 

Sales Tax Act, 1990, the Federal Government is pleased to 

direct— 

(a) that all such industries, excluding 

those specified in the table below, which 

commence commercial operations upto the 30
th

 

June, 1999, in Special Industrial Zones whose 

locations and perimeters shall be notified by Board 

of Investment and whose letters of credit are 

opened upto the 30
th

 June, 1996, shall be exempt 

from twenty-five per cent of the customs-duty 

leviable on the import of such raw materials which 

are not produced locally for the manufacture of 

their goods; and 
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(b) all such industries, excluding those 

specified in the table below, which are not already 

existing till the date of this notification in Pakistan 

and are set up in Special Industrial Zones shall be 

exempt, for a period of ten years, from whole of 

customs-duty and sales tax on import of raw 

materials which are not produced locally provided 

the letters of credit for their plant and machinery  

are opened upto the 30
th

 June, 1996, and 

commercial operations are commenced upto the 

30
th

 June, 1999, subject to the following conditions 

namely:- 

(i) For industries covered 

under (a) above the project shall cost 

more than U.S. dollar ten million and 

should employ minimum one hundred 

persons; 

(ii) the manufacturer has 

suitable in house facilities for 

manufacture of goods in respect of 

which he claims exemption under this 

notification; 

(iii) the manufacturer shall 

furnish to the Chief, Survey and 

Rebate, Central Board of Revenue, or 

any other officer authorized in this 

behalf the list of goods he is 

manufacturing or intends to 

manufacture alongwith the details of 

raw materials required and the Chief 

or such authorized officer, as the case 

may be, in consultation with the 

Collector of Customs, Collector of 

Central Excise or Collector of Sales 

Tax shall certify the annual capacity 

of the unit for the manufacture of 

such goods and total requirement of 

various types of raw materials 
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alongwith the quantity required for 

the manufacture of each item; 

(iv) in the case of 

industries covered under (b) above, 

the manufacturer shall, at the time of 

import of raw materials, make a 

written declaration on the bill of entry 

to the effect that the raw materials 

have been imported in accordance 

with the conditions specified  in this 

notification; 

(v) at the time of import, 

the manufacturer shall furnish to the 

Collector of Customs an indemnity 

bound in the form set out below and 

post-dated cheque in the amount 

equivalent to the customs-duty and 

sales tax exempted under this 

notification to abide by the conditions 

laid down in the Notification failing 

which conditions he shall pay the 

customs-duty and sales tax leviable 

on each consignment in excess of any 

other penalties that may be imposed 

by the Collector of Customs in this 

behalf. 

(vi) the manufacturer shall 

maintain record of the raw materials 

and components manufactured out of 

them in such form as may be 

prescribed by the Central Board of 

Revenue; 

(vii) the manufacturer 

shall, within one year of the date of 

filing of bill of entry for home-

consumption or exbond bill of entry 

relating to raw materials, apply to the 

Collector of Customs for discharging 
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the bond and the application shall be 

supported by a consumption 

certificate in the Form-1 set out 

below, issued by the Assistant 

Collector Customs and Central Excise 

within whose jurisdiction the 

manufacturing unit is located; 

(viii) in case the Assistant 

Collector, Central Excise and 

Customs, is not satisfied regarding 

the consumption of imported raw 

materials he shall report his findings 

to the concerned Collector of 

Customs who shall initiate action for 

encashment of post-dated cheque and 

penal proceedings for giving false 

declaration; and  

(ix) the manufacturer shall 

maintain a record of the sale of the 

manufactured goods and machinery 

in Form-II set out below and shall 

produce, on demand, such record and 

other evidence of sales as may be 

required for inspection by an officer 

of Customs not below the rank of 

Assistant Collector of Customs in 

whose jurisdiction the manufacturing 

unit is located or any other officer 

authorized by the Central Board of 

Revenue in this behalf.” 

 

6. A perusal of the above quoted SRO would reveal 

that exemption by virtue of clause (b) were extended to only those 

Industries which were not already in existence in the country on 

the day of its promulgation i.e. 19.1.1995. As the Industries of the 

type set up by the petitioner were galore in the country at the 

relevant time, quite obviously the exemption available under 
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clause (b) could not have been extended to him as his case clearly 

fell outside the scope of  the above mentioned clause. 

 

7. The argument that once an Industry was set up on 

the assurance of exemption held out by the Board, it could not 

have been withdrawn in view of the principle of locus poenitentiae 

, we are afraid, is not correct because when the case of the 

petitioner was not covered by clause (b) of the SRO, the Board, 

even if, it is assumed for a while, has held out some assurance for 

exemption will not entitle the petitioner thereto especially when 

such exemption is not extended by the SRO itself. Needless to say 

that only that promise is binding on its maker which he is 

competent to make under the law. Since the exemption sprouts 

from the law on the fulfillment of certain conditions and not from 

the Board, no vested right can be claimed on the strength of any 

promise made by the Board that too without fulfilling the 

conditions stipulated therefor. 

 

8. The last argument  of the learned counsel for the 

petitioner urged in the alternative is, however, not without 

substance but the fact is, that he could avail exemption under 

clause (a)  of the SRO only when it is verified by the competent 

authority after due probe that he fulfills the conditions laid down 

therefor. 

 

9. For the reasons discussed above, this petition being 

without merit is dismissed with no order as to costs. 

 

Dated:25.3.2004.      J U D G E . 

 

           J U D G E
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Quwwat Mian --- Appellant/Petitioner (s) 

 

 

Versus 

 

Shakirullah --- Respondent (s) 

 

JUDGMENT 

WP. No. 517/2004   Date of hearing 26.04.2004 

 

EJAZ AFZAL KHAN J.-   The petitioner through the 

instant petition has questioned the order dated 24.3.2004 of the 

learned Izafi Zilla Qazi whereby he dismissed the revision petition 

filed by him and thus upheld the order dated 26.1.2004 of the 

learned Illaqa Qazi. 

 

2. It was argued by the learned counsel for the 

petitioner that where the agreement-to-sell was executed on 

14.10.1975, a suit for specific performance of contract on the basis 

of such agreement instituted after the lapse of almost 29 years 

being barred by the law of Limitation was liable to rejection under 

Order-VII Rule-11 of the C.P.C. and that both the Courts below by 

dismissing the application filed by the petitioner for rejection of 

the plaint have failed to exercise jurisdiction so vested in them. 

 

3. We have gone through the record carefully and 

considered the submissions of the learned counsel for the 

petitioner. 

 

4. As none of the averments made by the respondents 

in his plaint can be decided without recording evidence, we do not 

think, that the Courts below have committed any error muchless 

jurisdictional by refusing to reject the plaint particularly when  

even the issue of limitation cannot be determined  without 

recording evidence. 
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5. For the reasons discussed above, this petition being 

without merit is dismissed in limine. 

 

Dated: 26.4.2004.        J U D G E . 

 

      J U D G E .
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Zaridad Khan --- Appellant/Petitioner (s) 
 

Versus 

Civil Secretariat --- Respondent (s) 

 

JUDGMENT 

WP. No.  921/2003       Date of hearing 31.05.2004   

 

EJAZ AFZAL KHAN J.-  The petitioners through the 

instant petition have questioned the order dated 28.5.2003 of the 

learned Senior Member Board of Revenue, whereby he allowed the 

petition filed by the respondents and set aside the order dated 

29.7.2002 passed by the District Collector Karak and order dated 

28.3.2003 passed by the Presiding Officer, appellate Court Bannu. 

 

2. It was argued by the learned counsel for the 

petitioners that where application for restoration of appeal was 

filed by the respondents after 7 months of its dismissal, it was 

rightly dismissed by the learned District Collector Karak, vide 

order dated 29.7.2002, particularly when no sufficient cause for 

this inordinate delay was mentioned in the application. He next 

argued that when the aforesaid order was upheld by the learned 

Presiding Officer, appellate Court Bannu, vide  his order dated 

28.3.2003, it could not have been interfered with by the Senior 

Member Board of Revenue, when it suffered from no legal or 

factual infirmity. 

 

3. As against that, the learned counsel appearing on 

behalf of the respondents argued that where appellants made 

appearance and subsequently absented themselves, article attracted 

in the situation would be 181 of the Limitation Act, according to 

which, the period of limitation is 3 years, therefore, the application 

being within time was rightly restored by the learned Senior 

Member Board of Revenue. The learned counsel to support his 

arguments placed reliance on the case of Muhammad Qasim and 

others..Vs..Moujuddin and others (1995 SCMR 218). 

 



 

Peshawar High Court 

896 

4. We have gone through the record carefully and 

considered the sub missions of the learned counsel for the parties. 

 

5. It is not disputed that the respondents have been 

attending the Court after filing appeal. Though subsequently on 

account of their failure to attend the Court, their appeal was 

dismissed in default, none-the-less, their application for restoration 

of appeal being covered by article 181 of the Limitation Act, was 

well within time and  thus rightly restored. The judgment rendered 

in the case of Muhammad Qasim and others..Vs..Mouojulddiln and 

others (supra) covers the case in hand on all furs. 

 

6. Apart from this, as there is nothing in the impugned 

order indicating error, absence or excess of jurisdiction, we do not 

feel inclined to exercise our extra-ordinary, equitable  discretionary 

constitutional jurisdiction in favour of the petitioners, moreso 

when decision on merits is the most cherished goal of law. 

 

7. For the reasons discussed above, this petition being 

without substance is dismissed. 

 

Dated:31.5.2004.      J U D G E. 

 

      J U D G E.


