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JUDGMENT 

 

 

ROOH-UL-AMIN KHAN,  J:- Through this common 

judgment, we, propose to decide the instant constitutional 

petition under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973 (the Constitution), filed by    

Dr. Khushnood Ali Baz and 111 others and connected Writ 

Petition No.1850-P/2017, filed by Muhammad Khursheed 

Khan, Advocate, (petitioners herein), as in both the 

petitions, the vires (legality and validity) of the Khyber 

Pakhtunkhwa Local Government (Amendment) Act, 2017 

(herein after referred to, the impugned Act), whereby 

section 9 of the Khyber Pakhtunkhwa Local Government 

Act, 2013 was amended, has been challenged, inter alia, 

that the impugned Act, not only runs contrary to the 

concept of “independence of judiciary” and “supremacy of 

law”, but also infringe the fundamental rights of the 

petitioners as provided in Part-II Chapter-I of the 
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Constitution, as well as outrages the “system of 

administration of justice” and “redress”, and is based on 

mala fide for ulterior motives with the prime object to 

nullify the considered judicial verdicts/judgments of this 

Court and the august Supreme Court. 

2. The impugned Act, read as under:- 

  “WHEREAS, it is expedient further to 

amend the Khyber Pakhtunkhwa Local Government 

Act, 2013 (Khyber Pakhtunkhwa Act No.XXVIII of 

2013), for the purposes hereinafter appearing; 

  It is hereby enacted as follow: 

1. Short title and commencement.---(1) This Act 

may be called the Khyber Pakhtunkhwa Local 

Government (Amendment) Act, 2017.  

  (2) It shall come into force at once.  

  (3) The provisions of this Amendment 

Act shall remain in force for a period of five (05) 

years from the date of its commencement and shall 

stand repealed on the expiration of the said period.  

 

2.  Amendment of section 9 of the Khyber 

Pakhtunkhwa Act No.XXVIII of 2013.---In the 

Khyber Pakhtunkhwa Local Government Act, 2013 

(Khyber Pakhtunkhwa Act No.XXVIII of 2013), 

hereinafter referred to as the said Act, in section 9, 

after sub-section (3) the following new sub-sections 

shall be added, namely: 

 

 “(4) Notwithstanding anything contained in this 

Act or in any other law, rules, regulations, bye-laws, 

for the time being in force, in any master plans 

relating to use of land or in any judgment or order of 

the Supreme Court or High Court, as the case may 

be, after the commencement of the Khyber 

Pakhtunkhwa Local Government (Amendment) Act, 

2017, any land or building in the University Town, 

Peshawar, shall be permissible for commercial, 

educational, Government or semi-Government 

Offices, diplomatic mission offices, financial 

institutions, guest houses, clinical and for mix use as 

residential and commercial activities for a period, 

not exceeding five (05) years, with such limitations 

and restrictions as prescribed in rules and on 

payment of such fees by the owner of the land or 

building as the Government may prescribe by rules: 

  Provided that change in site plan shall be 

allowed as per building laws or rules: 
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  Provided further that any land or building 

in the University Town, Peshawar, which is already 

in use for commercial purposes mentioned in this 

sub-section but permission for which has not been 

obtained or not allowed for any reason, the owner of 

such land and building shall apply to Government 

within a period of three (03) months after the 

commencement of the Khyber Pakhtunkhwa Local 

Government (Amendment) Act, 2017, for 

conversion of his residential land or building for 

commercial purposes on payment of prescribed fees 

and in case he fails to do so, he shall be liable to pay 

penalty or fine in the prescribed manner.  

 

(5) Government shall, within thirty (30) days of the 

commencement of the Khyber Pakhtunkhwa Local 

Government (Amendment) Act, 2017, make rules 

for carrying out the purposes of this section, in 

accordance with the parameters specified in Eight 

Schedule.”   

 

3. Petitioners are the inhabitants of University Town, 

Peshawar. As per their assertion, initially, the issue of 

commercial activities in the residential areas of the 

University Town, Peshawar, cropped up before this Court 

in Writ Petition No.679 of 1999, decided on 30.10.2003, 

whereby any sort of commercial activities in any form, 

whatsoever, in the residential area within the limits of the 

University Town, was held to be illegal. The same issue 

was re-agitated before this Court in Writ Petitions 

No.2635-P of 2013, as well as W.P. Nos.3152-P, 3375-P, 

3380-P, 3468-P, 3491-P, 3492-P, 4578-P, 3658-P, 3653-P 

of 2014 and W.P. No.47-P of 2015. This Court while 

dismissing the aforesaid writ petitions, through a common 

judgment dated 10.03.2015, issued the following directions 

to the respondents:- 

(i)  That law/ bye laws/ regulations meant for 

the purpose be made applicable at par without any 
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discrimination and even in some cases the 

conversion has been allowed, which is not permitted 

by the law, the same be revisited and proper action 

be initiated.  

(ii)  The Schools/ Colleges and Hospitals 

excluding Medical Clinics, be given four months 

time for shifting of their businesses and exactly 

after four months law should be enforced, 

positively.  

(iii)  Rest all the petitioners or premises 

against which the notices have been served and all 

the premises which are being used for any other 

purpose except residence be sealed, immediately.  

(iv) Action be initiated against all those, right 

from field officials till the head/controlling 

authority who remained in the office/ power after 

the judgment delivered in WP No.676/1999 decided 

on 30.10.2003 for committing criminal negligence, 

inefficiency amounting to misconduct and 

compliance report be submitted to the Additional 

Registrar (Judicial) of this Court within three 

months. The office of the Advocate General is put 

to alert in this respect and any non-compliance be 

brought to the notice of this Court through a 

reference. Copy of this judgment be sent to all 

Local Area Authorities of all Townships of the 

Province.”  

 

The grievance of the petitioners is that the respondents 

intentionally remained unwilling and hesitant to comply 

with the aforementioned directions/judgments of this 

Court, therefore, they being the ultimate affectees, filed 

Petitions Nos.250-P and 520-P of 2016 before this Court 

for initiating contempt of Court proceedings against the 

delinquent, wherein, this Court repeatedly directed the 

respondents-Provincial Government as well as District/ 

Local Government to stop all illegal commercial activities 

going on inside the University Town, in response whereof, 

the respondents made hollow assurances and false 

commitments qua removal of the illegal commercial 

activities, but with no premium. On one of the date, the 



 

 

 

5

Principal Law Officer representing the Provincial 

Government in contempt proceedings, appeared before the 

Court and made a commitment to comply and obey the 

directions of this Court in its letter and spirit, however, in 

the meantime, the respondents promulgated/enacted the 

impugned Act, wherein sub-section 4 has been added to 

section 9 of the Khyber Pakhtunkhwa Local Government 

Act, 2013, whereby, all sorts of commercial activities in 

the residential area of the University Town, 

notwithstanding whatever is ruled and adjudged by this 

Court in its judgments has been permitted, hence, these 

petitions with the following prayer:- 

i. To declare the Khyber Pakhtunkhwa 

Local Government (Amendment) Act, 

2017 as illegal, ultra vires, 

unconstitutional, void ab initio, based 

on mala fide, arbitrary, and  

ii. To quash and strike down the same. 

iii. Issue a writ of prohibition in 

perpetuity restraining the official 

respondents from sanctioning/ 

allowing and approving conversion of 

residential area of University Town 

Peshawar into Commercial one, and 

iv. Grant any other relief considered just 

and appropriate under the given 

circumstances of the case, but not 

specifically prayed for.   

 

4. Notice of the petitions was given to the learned 

Advocate-General KPK, Peshawar.   

  During hearing of the instant writ petitions, M/S 

Health Care Center, Sahibzada Abdul Qayyum Road 

University Town Peshawar, Muhammad Javed c/o Spinzar 
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Plaza Peshawar, Dr. Shahnaz etc, filed C.M. Nos.061-P, 

1028-P1062-P and 1054-P of 2017, respectively, for their 

impleadment in the panel of the respondents being 

necessary parties. In light of the grounds agitated in their 

respective applications, the applicants are necessary 

parties, therefore, it would be appropriate and in the 

interest of justice to provide them an opportunity of 

hearing. Accordingly, the applications are allowed and the 

applicants are impleadement in the panel of the 

respondents. Necessary entries in the memo of writ 

petition and relevant record be made in this regard.  

5. Learned counsel for the petitioners argued that the 

impugned legislation is based on mala fide with the prime 

object to nullify the commands of judgments of this Court, 

in an unlawful manner, trampling the constitutional 

mandate, violating the law of the land, offending and 

adversely affecting the fundamental rights of the 

petitioners. The impugned Act is the worst example of 

negating the concept of independence of judiciary, 

supremacy of the rule of law and Constitution as well as to 

outrage the system of administration of justice and redress 

being enshrined in the Constitution; that the impugned Act 

is person/ class/ area specific and its aim is to reduce and 

render the judgments/writs of judicature into mere paper 

decrees and relegate the entire system of administration of 

justice impotent, which in turn, encourages nothing but 
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anarchy which would destroy the confidence of the masses 

in the judicial system.  Learned counsel while buttering his 

arguments emphasized that the impugned Act falls beyond 

the legislative competence of the Provincial Government 

as applicability of Khyber Pakhtunkhwa Local 

Government Act, 2013, is specifically ousted by Statutory 

dispensation i.e Notification No. AO (LG)-2(3)/80-II (B) 

dated 01.04.1989, which has duly protected and kept alive 

by the saving clauses of the successive Local Government 

Ordinances/Act promulgated in the KPK. In this view of 

the matter, the notification ibid still holds the field and the 

Provincial Assembly was not within its competence to 

introduce the impugned amendment in the Khyber 

Pakhtunkhwa Local Government Act, 2013, as the Act was 

not applicable to the University Town, Peshawar, for 

administration purposes. In this way, the impugned Act is 

not only ultra vires but also contradictory and violative of 

the Khyber Pakhtunkhwa Local Government Act, 2013.  

He also averred that the Provincial Government by 

introducing the impugned Act has not addressed the root 

cause identified by this Court in its earlier judgments; 

therefore, the impugned Act is violative of the judgment of 

the Apex Court, rendered in Contempt Proceedings 

against Chief Secretary Sindh and others in Criminal 

Original Petition No.89 of 2011 (2013 SCMR 1752).  
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  Learned counsel went on to say that the Master 

plan of a local area, like the University Town is published 

in the official Gazette and it can be termed as Statutory 

Local Area Plan, because by law, such plan is passed by 

the Provincial Assembly, followed by its publication in the 

official Gazette. Before promulgation, the publication of a 

Statutory Local Area Plan inviting public objections and 

opinion, are sine qua non under the law and once these 

objections and opinion are dealt with and decided, a Local 

Area Plan is placed before the Provincial Assembly for 

approval. In this view of the matter, if such Local Area 

Plan is sought to be amended, then before bringing such 

amendment, invitation of public objections and addressing 

their concerns, is imperative, this of course, has not been 

adopted by the respondents while enacting the impugned 

Act.  

  He further contended that a final verdict of a Court 

of competent jurisdiction cannot be annulled, set aside, 

vacated, reversed, modified or impaired in any manner, 

whatsoever. The legislature is not only prohibited from re-

opening cases previously decided by the Courts, but is also 

banned from exercising the inherent attributes of writing 

judgments through legislation, because in the Constitution, 

such attributes are vested in the Courts alone; that though 

mala fide cannot be generally attributed to the Legislature, 

yet if in case deliberate and repeated attempt is ventured to 
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nullify the considered judicial verdicts, and that too, in an 

unlawful manner, trampling the constitutional mandate and 

violating the law, then in such eventualities the worthy 

superior Courts are refrained from attributing bona fide to 

the Legislature. The ultimate object and goal of the 

Constitution is to maintain and establish ‘Rule of Law’, 

which connotes that it is the law which is supreme and 

predominant as opposed to the influence of the arbitrary 

powers. This concept also presupposes that everyone is 

equal before law and that law affords equal protection to 

all without a tinge of discrimination and favour. Similarly, 

the tracheotomy of powers provided in the Constitution 

aims to maintain a system of ‘administration of justice’ 

and ‘redress’ in the manner that whosoever complains a 

violation of legal right there is a mechanism for its redress 

and once redress is provided by judicial pronouncement, 

there is nobody including any organ of the State, be that 

Legislative or Executive, who could snatch or take away 

such redress flowing from a judicial pronouncement. 

Learned counsel lastly submitted that keeping in view the 

above facts and circumstances, the impugned legislation/ 

Act may be declared as ultra vires.  

6. Conversely, learned Advocate General Khyber 

Pakhtunkhwa assisted by learned counsel for the private 

respondents contended that legislation of the law is the 

domain and prerogative of the Legislature, hence, the 
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legislative Act cannot be struck down by this Court under 

its constitutional jurisdiction on the grounds of mala fides 

or lack of bona fides or non-application of mind in exercise 

of such power. They added that, function of the judiciary is 

not to legislate or question the wisdom of the legislature in 

making a particular law. The legislative enactment can 

only be struck down by the Court only on two grounds, 

firstly, where the appropriate legislature did not have 

competency to make the law, and secondly, where the 

enactment abridged any of the fundamental rights 

enumerated in the Constitution or any other Constitutional 

provisions.  They contended that the impugned legislation 

is not against the fundamental rights of the petitioners 

because majority of the inhabitants of the University Town 

have appreciated the commercialization in as much as, the 

amendment Bill has been passed unanimously, after hot 

and heavy debate on the floor of Assembly. The 

commercial activities in University Town will make the 

lives of its inhabitants more easier by way of availability of 

basic civics facilities and allied necessities of life i.e. 

education, health care, commodities, etc. In support of 

their view, learned counsel submitted that Lahore 

Development Authority (LDA) introduced ‘Land Use 

(Classification, Re-classification and Redevelopment) 

Rules, 2009, whereby commercial activities along the full 

stretch of 17 road (including M.M. Alama Road) situated 
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in the controlled area, have been allowed besides 

permitting business ventures on specified segments of 12 

thoroughfares in the heart of the city.  

  With regard to the competency of the Provincial 

Government to enact and promulgate the impugned Act as 

well as its applicability to the University Town, they 

contended that under Article 140-A of the Constitution, the 

Provincial Legislature has exclusively been vested with the 

powers to make law for establishment and running the 

affairs of the Local Government System in the Province. In 

view of Article (ibid), the Provincial Government of 

Khyber Pakhtunkhwa legislated and published the Khyber 

Pakhtunkhwa Local Government Act, 2013, for 

constructing and regulating the Local Government 

Institutions, strictly in accordance with the requirement of 

Articles 32, 37 and 140-A of the Constitution in which the 

impugned legislation has been inserted through the 

amendment by adopting the proper procedure. In support 

of his arguments, learned Advocate General produced a 

copy of minutes of meeting of the Provincial Cabinet dated 

29.03.2017, wherein at Additional Item No.2 of the 

Agenda, the impugned amendment has been placed. He 

also referred to the decision of the Committee wherein it 

has been specifically mentioned that the Cabinet after 

thorough discussion related to height of buildings and date 

of effectiveness of the proposal, decided that the 
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department should refine the item in consultation with the 

Law Department and ensure that the proposal is not in 

conflict with the decisions of the Peshawar High Court. 

They argued that the impugned enactment has been 

brought through proper legal procedure of legislation as 

well as in light of judgment of this Court, which in no way 

is violative of any fundamental right, hence, is intra vires. 

With regard to notification dated 01.04.1989 and referring 

to section 172 of the Local Government Ordinance, 1979, 

the saving clause under section 196(2) of the Local 

Government Ordinance, 2001 and saving clause 5 of the 

Local Government Act, 2012 and 120 of Local 

Government Act, 2013, contended that each saving clause 

specifically provides, “and not inconsistent with any of 

the provisions of this Ordinance/Act”. Thus, if the 

aforesaid notification runs contrary to the main 

Act/Statute, the same being subservient to the former could 

not be given preference and weightage over the parent 

statute i.e. amended Act, 2013. Elaborating their view 

point, they contended that the amendment in the Act/ 

Parent Statute cannot be struck down for being ultra vires 

of the Rules/ Bye-law made thereunder as the same are 

subservient and subordinate to the Act.   

  They further contended that the judgments of this 

Court, in W.P. No. 676 of 2003 and W.P. No.2635-P of 

2013, speak about implementation of the law, as it was 
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then, for the University Town. Both the judgments did not 

point out any defect in law which needed to be cured. The 

main theme of the judgments was that there was no law 

allowing commercialization of residential properties in the 

University Town and now the law has been enacted in this 

regard through the impugned Act. They added that even if 

there was any express law/ rule/ bye-law prohibiting 

commercialization of residential properties, the same have 

been expressly ousted by the non-obstinate clause inserted 

in the impugned Act, leaving no room of confusion and  

ambiguity. They lastly submitted that vires of law can only 

be challenged being violative of any provision of the 

Constitution but not on the ground that it nullifies the 

judgment of the superior Court, thus sought dismissal of 

both the petitions.  

7. We have considered the exhaustive arguments 

advanced at the bar from either side, perused the available 

record and gone through the precedents produced during 

arguments.  

8. Learned counsel for the petitioners has put a lot of 

emphasis and argued with vehemence that the root cause 

identified by this Court in its judgments, rendered in Writ 

Petition No.676 of 2003 and W.P. No.2635-P of 2013, 

have not been addressed in the impugned legislation. It 

appears from the record that, for the first time, the 

controversy/ issue of running commercial activities in the 
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residential areas of the University Town, Peshawar, 

cropped up before this Court in Writ Petitions Nos.676, 

192 of 1999, 1143 of 2001, 980 of 2002 and 101 of 2003, 

filed by Abasyn Institution of Medical Sciences, All 

Pakistan Private Schools Management Association, 

Bloomfield Hall Peshawar, and City School, Peshawar, 

respectively, whereby they had challenged the notices 

issued by the Provincial Government directing the 

Administrator University Town Committee, to shift the 

schools outside the premises of residential area of 

University Town, which were not permissible to runction 

under the N.W.F.P. (now Khyber Pakhtunkhwa) Local 

Government Ordinance, 1979 read with Building 

Regulation, 1985. These writ petitions were dismissed by 

this Court through its consolidated judgment dated 

30.10.2003, the operative part of which read as under:-  

“As stated earlier some of the impugned notices have 

been issued on the basis of the decision of the 

Provincial Government directing the University Town 

Committee to shift the school out of the University 

Town. Argument has also been raised before us that 

the said decision did not relate to local Schools but 

was confined to schools run for Afghan Refugees. 

Whether the notices have been issued by the 

Administrator University Town Committee on its own 

on the direction of the Provincial Government, is not 

relevant to the issue as to whether the petitioners can 

under the law be allowed to run their schools. As held 

above, the establishment of the schools by the 

petitioners in premises constructed for residential 

purposes without proper sanction of the competent 

authority is in violation of the law. Even otherwise, the 

equitable relief cannot be granted to those who violate 

the law.” 
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The same controversy was re-agitated before this Court in 

Writ Petitions Nos. 2635 of 2012, 3152-P of 2014, 3375-P,   

3380-P, 3468, 3491-P, 3492-P, 3548-P, 3653-P of 2014 

and 47-P of 2015. These petitions were also dismissed 

through a common judgment dated 11.03.2015, however, 

the following directions were given to the respondents by 

this Court:-  

(i)  That law/ bye laws/ regulations meant for 

the purpose be made applicable at par without any 

discrimination and even in some cases the 

conversion has been allowed, which is not permitted 

by the law, the same be revisited and proper action 

be initiated.  

(ii)  The Schools/ Colleges and Hospitals 

excluding Medical Clinics, be given four months 

time for shifting of their businesses and exactly 

after four months law should be enforced, 

positively.  

(iii)  Rest all the petitioners or premises 

against        which the notices have been served and 

all the premises which are being used for any other 

purpose except residence be sealed, immediately.  

(iv) Action be initiated against all those, right 

from field officials till the head/controlling 

authority who remained in the office/ power after 

the judgment delivered in WP No.676/1999 decided 

on 30.10.2003 for committing criminal negligence, 

inefficiency amounting to misconduct and 

compliance report be submitted to the Additional 

Registrar (Judicial) of this Court within three 

months. The office of the Advocate General is put 

to alert in this respect and any non-compliance be 

brought to the notice of this Court through a 

reference. Copy of this judgment be sent to all 

Local Area Authorities of all Townships of the 

Province.”  

 

9. Perusal of the judgments of this Court in the Writ 

petitions mentioned above, depict that this Court ordered 

implementation of the relevant law governing the 

residential and commercial activities in University Town, 

Peshawar, as it then was. Nowhere in these judgments any 
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defect in the law has pointed out which need cure. The 

only point determined by this Court in the judgments 

(supra) was that there was no law on the statute book, 

allowing commercialization of the residential properties of 

the University Town. This Court in its judgment dated 

11.03.2015, rendered in W.P. No.2635-P/2013, underline 

the provision of Ordinance, 1979, Ordinance, 2000 and 

Act, 2012, where under the use of residential building for 

any other purpose, was prohibited unless the requisite 

permission sanction was formally obtained. This Court 

accentuated the law/bye-law/regulation meant for the 

purpose be made applicable and all illegal constructed 

buildings for commercial use be sealed, while the 

delinquent officials be dealt with departmentally. In the 

judgment referred to above, we could not see any flaw or 

shortcoming has pointed out addressable or remediable. At 

the time of hearing the WP No.2635-P/2013, conversion of 

residential houses were not permissible, while, by now 

through the impugned legislation a law about the 

commercialization of the residential area has been 

introduced. A look over the impugned Act reveals that it 

does not run contrary with the judgments of this Court nor 

does it infringe the fundamental rights of the petitioners.  

10. Adverting to the allegation with regard to vires of 

the impugned Act, we would refer to the guidelines and 

principles laid down in case titled, “Lahore Development 
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Authority through DG and others Vs Ms. Imrana 

Tiwana and others” (2015 SCMR 1739), wherein it has 

been held by the Hon’ble Supreme Court:- 

“That power to strike down or declare a legislative 

enactment void, however, has to be exercised with 

a great deal of care and caution. The Courts are 

one out of the three coordinate institutions of the 

State and can only perform this solemn obligation 

in the exercise of their duty to uphold the 

Constitution. This power is exercised not because 

the judiciary is an institution superior to the 

legislature or the executive but because it is bound 

by its oath to uphold, preserve and protect the 

constitution. It must enforce the Constitution as the 

Supreme Law but this duty must be performed with 

due care and caution and only when there is no 

other alternative. As per the dictum laid down by 

the worthy apex Court in the judgment (supra), the 

following rules are sine qua non to be applied in 

discharging this solemn duty to declare laws 

unconstitutional:- 

i) There is a presumption in favour 

of constitutionality and a law must not be 

declared unconstitutional unless the 

statute is placed next to the Constitution 

and no way can be found in reconciling 

the two.  

ii) Where more than one 

interpretation is possible, one of which 

would make the law valid and the other 

void, the Court must prefer the 

interpretation which favours validity;  

iii) A statute must never be declared 

unconstitutional unless its invalidity is 

beyond reasonable doubt. A reasonable 

doubt must be resolved in favour of the 

statute being valid;  

iv) If a case can be decided on other 

or narrower grounds, the Court will 
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abstain from deciding the constitutional 

question;  

v)  The Court will not decide a larger 

constitutional question than is necessary 

for the determination of the case; 

vi) The Court will not declare a 

statute unconstitutional on the ground 

that it violates the spirit of the 

Constitution unless it also violates the 

letter of the Constitution;  

vii) The Court is not concerned with 

the wisdom or prudence of the legislation 

but only with its constitutionality;  

viii) The Court will not strike down 

statutes on principles of republican or 

democratic government unless those 

principles are placed beyond legislative 

encroachment by the Constitution;  

ix) Mala fides will not be attributed to 

the legislature.  

 

The above referred principles have repeatedly been 

articulated by the Hon’ble Supreme Court in cases of 

‘Province of East Pakistan V Sirajul Haq Patwari’ 

(PLD 1966 SC 854), ‘Mehreen Ziabun Nisa V Land 

Commissioner’ (PLD 1975 SC 397), ‘Kaneez Fatima Vs 

Wali Muhammad’ (PLD 1993 SC 901, 915), ‘Multiline 

Associates Vs Ardeshir Cowasjee’ (1995 SCMR 362), 

‘Ellahi Cotton Mills Limited Vs Federation of 

Pakistan’ (PLD 1997 SC 582, 676), ‘Dr. Tariq Nawaz 

Vs Govt of Pakistan’ (2000 SCMR 1956 1959-1960), 

‘Mian Asif Aslam Vs Mian Muhammad Asif’ (PLD 

2001 SC 499, 511), ‘Pakistan Muslim League (Q) Vs 

Chief Executive of Pakistan’ (PLD 2002 SC 994), 

‘Pakistan Lawyers Forum Vs Federation of Pakistan’ 

(PLD 2005 SC 719), ‘Messer Master Foam (Pvt) Ltd Vs 
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Government of Pakistan’ (2005 PTD 1537 1556), 

‘Watan Party Vs Federation of Pakistan’ (PLD 2006 

SC 697, 40, 727), ‘Federation of Pakistan Vs Haji 

Muhammad Sadiq’ (PLD 2007 SC 133, 160, 168),   ‘Dr. 

Mobashir Hassan and others Vs Federation of Pakistan 

and others’ (PLD 2010 SC 265, 349), ‘Iqbal Zafar 

Jhagra Vs Federation of Pakistan’ (2013 SCMR 1337, 

1379). 

11. So far as the argument of learned counsel for the 

petitioners that the Provincial Government was not 

competent to legislate the impugned Act for the University 

Town, as the Khyber Pakhtunkhwa Local Government Act 

(KPLGA), 2013, has its limited applicability to the 

University Town viz only to the extent of issues of 

representation in the local government i.e. election, 

whereas to the degree of administration, it stood excluded 

vide Notification No. AO (LG)-2(3)/80-ll (B), dated 

01/04/1989, under which the appropriate authority to deal 

with the issue of commercialization of residential area 

would be the University Town Committee and that the area 

which comes under the competency of the Committee has 

been provided in the aforesaid Notification, which has 

endured the test of time and has repeatedly been protected 

by way of saving clauses in the successive Local 

Government Ordinances/Acts promulgated in Khyber 

Pakhtunkhwa, is concerned, we are not in consonance with 
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the aforementioned argument of the worthy counsel for 

petitioners, for the reason that though the area notified in 

notification No. AO (LG)-2(3)/80-ll (B), dated 

01/04/1989, was exempted under Chapter-I, section 2 of 

the Local Government Ordinance, 1979, but on 

promulgation of the N.W.F.P. (now Khyber Pakhtunkhwa) 

Local Government Ordinance, 2001, which repealed the  

Ordinance, 1979, the entire set up of the Municipals and 

Towns Administration was changed by devolving the 

Political power, decentralizing administrative and financial 

authorities, to accountable the elected Local Government 

for good governance, effective delivery of services and 

transparent decision making through institutionalized 

participation of the people at gross roots level. Under the 

Local Government Ordinance, 2001, the power of the 

Provincial Government to exclude and exempt certain 

areas from applicability of all or any provision of the 

Ordinance was left out, as section 2 of the Ordinance, 

1979, was pretermitted in Ordinance, 2001. Subsequently, 

through Eighteenth constitutional Amendment Act, 2010, 

Article 140-A, was inserted in the Constitution, whereby 

all the Provinces were put under the laden duty to establish 

a Local Government System and devolve political, 

administrative and financial responsibility as well as 

authority to the elected representatives of the Local 

Government. The Provincial Government in compliance of 
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Article 140-A read with Articles 32 and 37 of Constitution, 

enacted the Khyber Pakhtunkhwa Local Government Act, 

2013, whereby the Local Government System was           

re-organized and laws relating to these institutions in the 

Province were consolidated. Section 1(2) of the Act 2013, 

provides that the Act (ibid) shall extend to the whole of the 

Province of Khyber Pakhtunkhwa except an area notified 

as cantonment or any other area excluded by the 

Government through notification in the official 

Gazette. The word “Area” inserted in the above referred 

to introductory section, is not defined in the Act, however, 

the Local Area has been explained in section 2(1) of the 

Khyber Pakhtunkhwa Local Government Act, 2013, which 

means an area specified in Chapter-II of the Act. 

According to section 4 of the Act 2013, village, 

neighborhood, Tehsil, Town, District and City District, 

were avoided to be local area for the purpose of Local 

Government. The constitution of Local Government is 

provided under section 5 of the Act, 2013, which runs as 

under:- 

“5. Constitution of local governments:- (1) Subject to 

other provisions of this Act, local governments 

constituted under this Act shall be: 

(a) a City District Government for district 

Peshawar;  

(b) a District Government of a district other than 

Peshawar;  

(c) a Tehsil Municipal Administration for a 

Tehsil;  

(d) a Town Municipal Administration for a 

Town in the City District;  
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(e) a Village council for a village in the rural 

areas; and  

(f) a Neighbourhood Council for a 

Neighbourhood in areas with urban 

characteristics.  

(2) ………………………….. 

(3) ………………………….. 

(4)  …………………………. 

 

The word “Town” as per section 2 (hh) of the Khyber 

Pakhtunkhwa Local Government, Act, 2013, means an 

area notified by the government under section 9, being 

situated in a City District. Similarly, under section 9 of 

the Act (ibid), Government may by notification in the 

official Gazette, may declare whole number of 

contiguous village councils and neighborhood councils to 

be a town in the city district within the meaning of the 

Act of 2013. According to subsection (2) of section 9, the 

Government shall, by notification in the official Gazette, 

declare every Town referred to in sub-section (1) to be a 

Tehsil or Sub-division for the purpose of the Act (ibid). 

Section 9 (3) further provides that:- 

“save as otherwise provided in this Act, the 

provisions relating to Tehsil shall, mutatis 

mutandis, apply to Town and any reference in 

these provisions to Nazim Tehsil Council, Naib 

Nazim Tehsil Council, Tehsil Municipal 

Administration and Tehsil Council shall, 

respectively, be read as reference to Nazim 

Town Council, Naib Nazim Town Council, 

Town Municipal Administration and Town 

Council.” 

 

The bare reading of the above quoted provision of Local 

Government Act, 2013, will make it abundantly manifest 

that a ‘Town’ would be an area notified by the 
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government under section 9 of the Khyber Pakhtunkhwa 

Local Government Act, 2013 and not under Ordinance, 

1979. At the cost of repetition, we deem it necessary to 

mention here that on promulgation of Local Government 

Ordinance and repeal of Ordinance, 1979, the notification 

No. AO (LG)-2(3)/80-ll (B), dated 01/04/1989, has died 

its natural death; lost its efficacy whereafter enactment of 

the Local Government Act, 2013, University Town has 

been declared as essential constituent and integral part of 

Town-III, Peshawar for election and administrative 

purpose. Though section 1(2) of the Act, 2013, 

empowered the Provincial Government to exclude any 

area by notification in the official Gazette from 

applicability of Act, but till date such notification has not 

been issued by the Government nor has any area except 

cantonment been excluded from applicability of the Act, 

2013. Yet there is another notification dated 27.12.2012, 

available on record, issued under section 1(3) of the 

Khyber Pakhtunkhwa Local Government Act, 2012, 

whereby the Act (ibid) was enforced w.e.f. 1
st
 January, 

2013, and simultaneously by a notification of even dated 

the Provincial Government and Rural Development 

Department, Khyber Pakhtunkhwa, established the 

following District Councils, Municipal Corporation, 

Peshawar and Municipal Committees in all District of the 

Khyber Pakhtunkhwa with effect from 01.01.2013:-    



 

 

 

24

1. Category-A District Councils:- 
(i) Abbottabad, (ii) Bannu,( iii) Charsadda, 

(iv) D.I. Khan, (v) Dir (lower), (vi) Haripur, 

(vii) Kohat, (viii) Malakand, (ix) Mansehra, 

(x) Mardan, (xi) Nowshera, (xii) Peshawar, 

(xiii) Swabi and (xiv) Swat.  

  

2. Category-B District Councils:- 
(i) Battagram, (ii) Buner (iii) Chitral (iv) Dir 

(Upper), (v) Hangu (vi) Kohistan (vii) Karak 

(viii) Lakki Marwat (ix) Shangla (x) Tank & 

(xi) Torghar.  

 

3. Municipal Corporation, Peshawar 
Municipal Corporation, Peshawar.  

 

4. Category-A Municipal Committees 
(i)Abbottabad (ii) Bannu (iii) D.I. Khan (iv) 

Haripur,  (v) Kohat (vi) Mansehra (vii) 

Mardan (viii) Swabi  &(ix) Mingora.  

 

5. Category-B Municipal Committees 
(i)Charsadda (ii) Havelian (iii) Sowari 

(Daggar) (iv) Timergara (v) Tangi (vi) 

Shabqadar (vii) Chitra (viii) Kulachi (ix) 

Peshawar (x) Parova (xi) Dir (xii) Hangu 

(xiii) Thall (xiv) Ghazi (xv) Karak, (xvi) B.D. 

Shah (xvii) Takht Nasrati (xviii) Lachi (xix) 

Lakki Marwat (xx) Serai Naurang (xxi) 

Batkhela, (xxii) Takht Bhai (xxiii) Nowshera 

(HQ Amangarh) (xxiv) Akora Khattak (xxv) 

Jehangira (xxvi) Pabbi (xxvii) University 

Town Peshawar (xxiii) Matta & (xxix) Tank.  

  

6. Category-C Municipal Committees. 
(i)Battagram (ii) Totalai, (iii) Samarbagh 

(iv) Adenzai (v) Wari (vi) Dassu (vii) Dargai 

(viii) Baffa (ix) Balakot (x) Alpuri (xi) 

Tordher (xii) Razzar (xiii) Topi (xiv) Zaida 

(xv) Barikot (xvi) Kabal (xvii) Khawaza 

Khela (xviii) Bahrain & (xix) Judbah. 

 

Subsequently, vide Notification dated 31.03.2015, 

District Peshawar, was apportioned into four Towns i.e. 

Town-I, having 25 Wards, comprising 71 

villages/neighborhood Councils (N.C.), Town-II, having 

25 Wards, consisting of 126 villages/Neighborhoods 
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Councils, Town-III, having 21 Wards, comprising of 71 

villages/Neighborhoods Councils and Town-IV, having 

21 Wards, comprising of 20 villages/neighborhoods 

councils. In the above notification, University Town 

consists of Lalazar (N.C.) and Danishabad (N.C.) in 

Ward No.36 of Town-III, Peshawar. From the above 

cited notifications, issued under the Local Government 

Acts, 2012 and 2013, respectively, it is manifest that after 

devolution plane, University Town, Peshawar has 

continuously remained under Municipal Committee and 

subsequently, integral part of Town-III and has and 

remained under the control of the Local Government, 

governed under the Acts of 2012 and 2013, respectively.  

 

12.  The argument of learned counsel for the 

petitioners that the saving clauses of the respective 

enactments have provided protection to the Notification 

dated 01.04.1989 mentioned above under section 2 of the 

Ordinance, 1979, is unpersuasive and misconceived. 

Section 196 of the Ordinance, 2001 is reproduced for 

ready reference which runs as under:-   

196. Repeal and Savings--- 
 (1):…………………………. 

 (2): Save as otherwise specifically provided, 

nothing in the Ordinance, or any repeal effected 

thereby shall effect or be deemed to affect 

anything done, action taken investigation or 

proceedings commenced, order, rule, regulation, 

appointment, conveyance, mortgage, deed, 

document or agreement made, fee levied, 

resolution passed, direction given, proceedings 

taken or instrument executed or issued, under or 
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in pursuance of any law repealed or amended by 

this Ordinance and any such thing, action, 

investigation, proceedings, order, rule, 

regulation, appointment, conveyance, mortgage, 

deed, document, agreement, fee, resolution, 

direction, proceedings or instrument shall, if in 

force at the commencement of this Ordinance 

and not inconsistent with any of the provision 
of this Ordinance, continue to be in force, and 

have effect as if it were respectively done, taken, 

commenced, made, directed, passed, given, 

executed or issued under this Ordinance or the 

law, as amended by this Ordinance:   

Provided that, until otherwise decided by the 

Government, the Local Government Boards 

established under the N.W.F.P. Local 

Government Ordinance, 1979 (N.W.F.P. Ord. 

No VI of 1979), for the administration of officers 

and officials of the Local Council Service or 

Local Council Unified Grade Service shall 

continue to function] (underline for emphasis). 

 

The bare reading of section 196(2) reveals that the 

aforesaid Notification has been saved as long as it is not 

inconsistent with any provision of the Ordinance, unless 

expressly repealed. Thereafter, the Local Government 

Act, 2012, was promulgated which repealed the Local 

Government Ordinance, 2001. Saving clause i.e. section 4 

4 of the Local Government Ordinance, 2012, is 

reproduced below:-  

        4. Repeal and Saving---- 

(1) On commencement of this Act, the Khyber 

Pakhtunkhwa Local Government Ordinance, 

2001 (Khyber Pakhtunkhwa Ord. No. XIV of 

2001) shall be repealed and all Local 

Government created under the said law shall 

stand dissolved.  

(2) Save as otherwise specifically provided, 

nothing in the Act, or any repeal effected 

thereby shall affect or be deemed to affect 

anything done, action taken, investigation or 

proceedings commenced, order, rule, 

regulation, bye-laws appointment, conveyance, 

mortgage, deed, document or agreement and 

contract made, fee levied, tax imposed or 

assessed, scheme prepared or executed, 
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resolution passed, direction given, proceedings 

taken or instrument executed or issued, under 

or in pursuance of any law repealed or 

amended by this Act and any such thing, 

action, investigation, proceedings, order, rule, 

regulation, bye-laws appointment, conveyance, 

mortgage, deed, document, agreement, 

contract fee, tax, resolution, direction, 

proceedings or instrument suits, right or 

claims shall, if in force at the commencement 

of this Act and not inconsistent with any of the 

provisions of Local Government Act- 2012 | 

Khyber Pakhtunkhwa Act No. VIII of 2012 

(May 2012) 7 this Act, continue to be in force, 

and have effect as if it were respectively done, 

taken, commenced, made, directed, passed, 

given, executed instituted, acquired or issued 

under this Act. (Underline for emphasis). 

 

The Ordinance of 2012 was repealed in quick succession 

by the Khyber Pakhtunkhwa Local Government Act, 

2013, which also provides a saving clause for actions 

done under the previous Ordinances/Acts. 

 13. No doubt, the above sections/clauses of the 

Ordinances/Acts, save the rules and notification, etc. 

issued or published under the repealed Ordinance/Act, 

however, the crucial point for determination would be 

whether such saving clauses which expressly provide 

protection for rules, regulations/ notification, etc. made 

under the Khyber Pakhtunkhwa Local Government Act, 

2012, would impliedly offer the same protection to rules 

and regulations, etc. made under the Ordinance of 2001 

and Ordinance of 1979.  The wordings of the saving 

clause under Section 120(2) of the Khyber Pakhtunkhwa 

Local Government Act, 2013, for the sake of convenience 

are reproduced below: 
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120. Repeal and saving--- 
(1)   ……………………….. 

(2) Save as otherwise specifically provided, 

nothing in this Act, or any repeal effected 

thereby shall affect or be deemed to affect 

anything done, action take, investigation or 

proceedings commended, order, rule, regulation, 

bye-laws made or saved, fee levied, tax imposed 

or assessed, scheme prepared or executed or 

issued, under or in pursuance of any law 

repealed or amended by this Act and any such 

thing, action, investigation, proceedings, order, 

rule, regulation, bye-laws, appointment, 

conveyance, mortgage, deed, document, 

agreement, contract fee, tax, resolution, 

direction, proceedings or instrument suits, rights 

or claims shall, if in force at the commencement 

of this Act and not inconsistent with any of the 

provisions of this Act, continue to be in force, 

and have effect as if it were respectively done, 

taken, commenced, made, directed, passed, 

given, executed, instituted, acquired or issued 

under this Act. (Underlined for emphasis) 

  

In all the saving clause of the successive Ordinances and 

Act, the words “not inconsistent with any of the 

provisions of the Ordinance/Act” are of much 

significance, which mean that the notification has been 

impliedly offered protection by the saving provisions in 

each of the legislation over the years. If it is agreed that 

the notification has been saved by the saving clause of the 

successive legislation and lastly by the Khyber 

Pakhtunkhwa Local Government Act, 2013, even then it 

shall not survive as it is in utter conflict and violation of 

the impugned legislation/ Act and thus would stand 

impliedly repealed as envisaged under section 120 of the 

Khyber Pakhtunkhwa Local Government Act, 2013. The 

preamble of the Act is said to be a key to open the mind of 

the legislators. In cases in hand, a very perusal of the 
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objects and reasons articulated in the preamble of Local 

Government Act, 2013, would reflect that this legislation 

was brought in compliance of Article 140-A of 

constitution of Pakistan, in order to encourage local 

government institution composed of elected 

representative. This Court is therefore unable to hold that 

the impugned Legislation of the Provincial Assembly was 

suffering from Legislative incompetence in enacting the 

impugned Legislation. 

14. Besides, the law is clear on the subject that where 

there is a conflict between a primary piece of legislation 

such as an Act of the Federal/Provincial Assembly with 

secondary legislation i.e. notifications, rules, regulations, 

etc., the former shall prevail over the latter. It has been 

held by the worthy Lahore High Court in case titled,    

“Dr. Noor Homoeopathic Vs National Council” (1996 

CLC 1687) held as under:- 

“The regulations framed under the law and 

notified after prior approval of the Federal 

Government in the year 1988 could not override 

the law under which the said regulations were 

framed. The parent statute was to override the 

regulations wherever they were to come in 

conflict with the provisions of the Act as 

regulations were subordinate legislations.” 

  

The Hon’ble Supreme Court in a case titled,                        

“Muhammad Amin Muhamamd Bashir Limited Vs 

Government of Pakistan through Secretary Ministry 

of Finance, Central Secretariat, Islamabad and 
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others” (2015 SCMR 630),  while dealing with the 

identical issue observed as under:- 

“The principles of delegated legislation are 

very clear and hardly require any 

reiteration by us at this late stage. In brief, 

they entitle the delegate to carry out the 

mandate of the legislature, either by 

framing rules, or regulations, which 

translate and apply the substantive 

principles of law set out in the present 

legislation or by recourse to detailed 

administrative directions and instructions 

for the implementation of the law. They are 

intended to enforce the law, not override it. 

They can fill in details but not vary the 

underlying statutory principles. In case of 

conflict they must yield to the legislative 

will. They are blow and not above the law. 

The minutiae can be filled in but the basic 

law can neither be added to nor subtracted 

from.”   

 

In light of the above discussion and deriving wisdom from 

the judgments cited above, we are of the considered view 

that the impugned Act of 2017, has impliedly nullified the 

notification (ibid) as it is in conflict and inconsistent with 

the impugned Act. Eventually the University Town being 

constituent of Town-III, Peshawar falls in the domain of 

the Local Government Act, 2013 and the Provincial 

Government under Article 140-A of the Constitution, is 

competent to legislate law for the Local Government. It is 

settled law that any law if validly enacted, cannot be 

struck down on the ground that it is against the whim of 

some individuals or a class of society. So long as the 

legislatures’ acts within the parameters of the constitution 

are concerned, there is no restriction or prohibition to 
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legislate on any subject which falls in provincial 

legislative competence.   In case titled, “Mehar Zulfiqar 

Ali Babu and others Vs Government of the Punjab 

and others” (PLD 1997 Supreme Court 11) and case 

titled, “Zaman Cement Company (Pvt) LTD Vs 

Central Board of Revenue and others” (2002 SCMR 

312), the august Supreme Court while examining the 

question of vires of an enactment was pleased to rule that, 

“the function of judiciary is not to legislate or question the 

wisdom of legislature in making a particular law nor it can 

refuse to enforce law even if the result of it be to nullify 

its own decision, provided the law is competently made. 

Vires of law can only be challenged being violative of any 

provision of the constitution, but not on the ground that it 

nullifies the judgment of superior Court.”  Same view has 

been reiterated by the Hon’ble apex Court in case titled, 

“Haji Ghulam Rasul and others Vs Government of the 

Punjab through Secretary, Auqaf Department Lahore 

and others” (2003 SCMR 1815).  In the year 1974, a 

similar controversy was raised before the august Supreme 

Court in case titled, “Messrs Mamukanjan Cotton 

Factory Vs The Punjab Province and others” (PLD 

1975 SC 50), wherein the vires of an Ordinance and 

resultant action of the Provincial Government were 

challenged on the ground that it purports to enable the 

government to retain and claim (cotton fee), which 
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according to the judgments of the High Court, the 

Government could not have at the material time, levied 

and collected. The argument before the august Court was 

that the collection of cotton fee had been declared illegal 

by the High Court under its jurisdiction conferred upon it 

by Constitution, whereas the validating Ordinance, 

whereby the collection of the cotton fee is validated 

against the judgments of the High Court, is sub-

constitutional legislation, which cannot undo or destroy 

“end product” of the constitutional jurisdiction. The 

august apex Court while answering the above argument 

made a plain and comprehensible justification in the 

following words:- 

“The argument, in my opinion, is without 

substance and which I accepted would 

indeed lead to startling results. It would 

strike at the very root of the power of 

Legislature, otherwise competent to legislate 

on a particular subject, to undertake any 

remedial or curative legislation after 

discovery of defect in an existing law as a 

result of the judgment of a superior Court in 

exercise of its constitutional jurisdiction. The 

argument overlooks the fact, that the 

remedial or curative legislation is also “the 

end product” of constitutional jurisdiction in 

the cognate field. The argument if accepted, 

would also seek to throw into serious 

disarray the pivotal arrangement in the 

Constitution regarding the division of 

sovereign power of the State among its 

principal organs; namely, the executive, the 

Legislature and the judiciary each being the 

master in its own assigned field under the 

Constitution.” 
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From the aforementioned principles laid down by the 

Hon’ble Supreme Court, it is abundantly manifest that the 

wisdom of the Parliament in legislation is outside the 

scope of Judicial Review. As long as the Legislature has 

the competence to legislate, the grounds or wisdom of 

legislation remains its exclusive prerogative. A strong 

presumption exist that a Legislature understands and 

correctly appreciates the needs of the public, that its laws 

are directed to the problems manifested by experience, 

and that its discrimination are based upon adequate 

grounds. 

15. The arguments of the learned counsel for the 

petitioners that the impugned Act is based on mala fide, 

discrimination and against the fundamental rights as 

enshrined in Article 19 of the Constitution of Pakistan are 

flimsy, misconceived and unpersuasive as through the 

impugned Act the Provincial Government has allowed that 

any land or building in the University Town, Peshawar to 

be used for commercial, educational, Government or semi 

Government Offices, diplomatic mission Offices, financial 

Institutions, guest houses, clinical and for mix use as 

residential and commercial activities. In fact the 

inhabitants of the University Town have been given an 

option to utilize their buildings and lands in the above way, 

as per their wishes, subject to proper permission under the 

prescribed rules for doing so.  By now it is settled law that 
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once an Act enacted by the Provincial Assembly was 

found within legislative competence of the legislature, it is 

not for this Court to embark on any enquiry as to the 

motive or mala fide behind such legislation. The mala fide 

may be attributed to a person but not to the Legislature for 

the reason that the Legislature is competent to vary, 

amend, repeal or enact a law in the public interest under its 

legislative competence and mandate conferred on them by 

the Constitution.  In this regard reliance can be placed on 

cases titled, “Pir Sabir Shah Vs Shad Muhammad Khan 

Member Provincial Assembly and another” (PLD 1995 

Supreme Court 66), “Sh. Liaqat Hussain and others Vs 

Federation of Pakistan through Ministry of Law, 

Justice and Parliamentary Affairs, Islamabad and 

others” (PLD 1999 Supreme Court 504), “Ali Zahar 

Khan Baloch and others Vs Province of Sindh and 

others” (2015 SCMR 456), and “Sardar Hussain Babak 

and another Vs Government of Khyber Pakhtunkhwa 

through Chief Secretary and 03 others” (PLD 2015 

Peshawar 206). The vague and wispy allegation of mala 

fide would not be sufficient ground for striking down a 

legislative enactment, rather shall burden the person 

alleging, with a laden duty to prove it through cogent 

reason, which  is conspicuously absent in the instant cases. 

The Legislature, as a body, cannot be accused of having 

passed a law for an extraneous purpose. Even assuming 



 

 

 

35

that the Legislature has an ulterior motive in moving 

legislation, that motive cannot render the passing of the 

law as mala fide. This kind of “transfer malice” is 

unknown in the field of legislation. In case titled  Zaman 

Cement (Pvt) Ltd vs Central Board of Revenue and 

others  (2002 SCMR 312) the Hon’ble apex court ruled 

that:- 

"The function of the judiciary is not to legislate 

or to question the wisdom of Legislature in 

making a particular law nor it can refuse to 

enforce it even if the result of it 10 be to nullify 

its own decisions provided the law is competently 

made. Its vires can only be challenged being 

violative of any of the provisions of the 

Constitution and not on the ground that it 

nullifies the judgment of the Superior Court." 
 

I am not persuaded to agree with the contention of the 

learned counsel for the petitioners that the Act is 

discriminatory or in violation of the fundamental rights or 

provisions as contained in Articles 18 or 25 of the 

Constitution of Islamic Republic of Pakistan. In our 

considered view and material placed before us, we are 

convinced that the impugned legislation is neither arbitrary 

nor discriminatory for the reason that the equality should 

not be in terms of mathematical calculation and exactness. 

It must be amongst the equal i.e. between the same persons 

who are placed in the same set of circumstances. The 

protection of equal law does not mean that all laws must be 

uniform, rather it means that alike should be treated alike 
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and there should be no denial of any special privilege by 

reason of birth, sex or creed.    

16. We find it difficult to agree with the submission of 

learned council for the petitioner that by virtue of 

Notification dated 01-04-1989, issued under section 2 of 

Local Government Ordinance, 1979, the University Town 

is ousted from the legislative competence of provincial 

legislature and that the impugned legislation under the 

doctrine of colourable legislation is not sustainable. It may 

be made clear at the outset that the doctrine of colourable 

legislation has no application where there is ample 

legislative competence and the Legislature has proceeded 

to legislate on a field assigned to it under the Constitution. 

In such a case, the legislation cannot be assailed as being 

colourable, whatever the reasons behind the legislation. If 

the Legislature concerned has constitutional authority to 

pass a law in regard to a particular subject, it is not for the 

Courts to divine and scrutinize the policy, which led to the 

enactment. The doctrine of colourable legislation can only 

be press into service, where in purporting to legislate on a 

particular field of legislation, the Legislature has done 

something, which lies beyond the ambit of its authority and 

has no rational bearing on the subject of the legislation. 

The whole doctrine of colourable legislation is based upon 

the maxim that one cannot do indirectly which one cannot 

do directly. If a Legislature is competent to do a thing 
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directly, then the mere fact that it attempted to do it in an 

indirect or disguised manner cannot make the Act invalid. 

The principle of colourable legislation also does not 

involve any question of bona fides or mala fides on the 

part of the legislature. The whole doctrine resolves itself 

into the question of competency of a particular legislature 

to enact a particular law. If the legislature is competent to 

pass a law, the motives which impelled it to act are really 

irrelevant. On the other hand if the legislature lacks 

competency, the question of motives does not arise at all. 

We may dispose of the contention of petitioner as it 

remains mere an allegation, without any pith of substance; 

however we must add that the wispy accusation and charge 

of colourable legislation is a malignant expression and 

when flung with fatal effect at a representative 

instrumentality like the Legislature, deserves serious 

reflection. Though in this branch of law, the word 

“Colourable” is neither tainted with bad faith or evil 

motive nor it is pejorative or crooked. However, if, 

forgetting comity, the Legislative wing charges the 

Judicative wing with colourable judgments; it will be 

intolerably subversive of the rule of law. It is, therefore, 

we too must restrain ourselves from making this charge 

except in absolutely plain cases and pause to understand 

the import of the doctrine of colourable exercise of public 

power, especially legislative power. 
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17. As stated earlier, no fundamental right of the 

petitioners has been pointed out to be violated by 

introducing the impugned Act/amendment, however, even 

if a vested right of a person is taken away and that is done 

by express words and necessary intendment, it cannot  be 

open to any challenge. In the case of  Catron (industries) 

Ltd vs Government of Pakistan (1999 SCMR 1072) 

while dealing with the above said proposition, the apex 

court was please to observe that the legislature is 

competent to vary or repeal a law but a right conferred 

through a Statute can only be taken away by legislative 

competence. Later on, in case titled  Zaman Cement PVT 

Ltd vs Central Board of Revenue and others (2002 

SCMR 312) the apex court after examining a string of 

judgments while dealing with an identical proposition 

reiterated the same by holding that::- 

“There is no cavil with the proposition that 

“vested rights cannot be taken away save by 

express words and necessary intendment. No doubt 

that the Legislature, is also competent to amend, 

vary or repeal the same but the  right conferred 

though statute can only be taken away by 

legislative enactment and not by an executive 

authority through notification in exercise of the 

rule-making power or the power to amend, vary or 

rescind an earlier order/notification in the 

purported exercise of powers conferred under 

Section 21 of the General Clauses Act, 1897. 

Collector of Central Excise and Land Customs V. 

Azizuddin Industries (Pvt) PLD 1970 SC 439 and 

Messrs M.Y. Electronics Industries (Pvt) Ltd. Vs 

Government of Pakistan 1998 SCMR 1404”.  

(Catron Industries Ltd. V. Government of Pakistan 

1999 SCMR 1072 but in the case in hand no vested 

right whatsoever was accrued and accordingly the 

question of its infringement does not arise. Let we 

mention here at this juncture that “a vested right is 
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free from contingencies, but not in the sense that it 

is exercisable anywhere and at any moment. There 

is hardly any right which can be so exercised. 

There must always be occasions at which and 

circumstances under which they may be exercised. 

Those occasions and circumstances do not 

constitute contingencies, but are the peculiar 

characteristics of those rights”   (M. Farani on 

“Interpretation of Statutes” 1977 Edn. P.280). 

There is a distinction in between a “vested right” 

and “assertion” which admittedly are not 

interchangeable or anonymous terms. It is not a 

case of wrong mentioning or non-quoting of S.R.O. 

and had it been so such lapse could have been 

cured and rectified by this Court as there is no 

hurdle in doing so. If any authority is required 

reference can be made to case entitled Catron 

(Industries) Ltd v. Government of Pakistan     

(1999 SCMR 1072). 

 

18. The validity of a legislation made by a competent 

authority cannot be challenged merely on the basis of an 

expectation or inference. To strike down a law as being 

opposed to a constitutional provision, one would have to 

show that there is a constitutional provision which the law 

in question violates. In the absence of any such 

constitutional provision it cannot be said that the law is bad 

merely because it violates some principle of justice and 

fair play which ought normally to be observed. The Courts 

cannot question the wisdom of the law-maker if he has left 

one in no doubt as to his intention. In case titled, “Ghulam 

Nabi Vs Province of Sindh and others” (PLD 1999 

Karachi 372), the worthy Sindh High Court observed that 

legislature had plenary power to destroy existing rights and 

was under no obligation to accused nor hearing to those 

likely to be affected adversely by a new law. In case titled, 

Dr. Tariq Nawaz and another vs Government of 
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Pakistan through Ministry of Health (2000 SCMR 

1956) the honourable Supreme Court of Pakistan while 

dilating upon the constitutionality of enactment of law 

observed and ruled that the Court must lean in favour of 

upholding the law. The relevant passage from the 

judgment (supra) is reproduced as under:- 

“There is no cavil to the proposition that “Law 

should be saved rather that destroyed and Court 

must lean in favour of upholding the 

constitutionality of legislation--Rule of 

Constitutional interpretation was that there was 

a presumption in favour of the constitutionality 

of legislative enactment. Where, however, there 

was on the face of a statute no classification at 

all and no visible differentia, with reference to 

the object of the enactment as regards the 

person or persons subject to its provisions, then 

the presumption was displaced – Court could 

not be asked to presume that  there must be 

some undisclosed or unknown reason for 

subjecting certain individuals to discriminatory 

treatment, for in the case Court would be 

making a travesty of the Fundamental Right of 

equality before law enshrined in Article 25”. 

(Inamur Rehman v. Federation of Pakistan, 

1992 SCMR 563. “ Mehreen Zaibun Nisa v. 

Land Commissioner, Multan PLD 1975 SC 397, 

Jibendra Kishore v. Province of East Pakistan, 

PLD 1957 SC (Pak.)  Waris Meah v. The State, 

PLD 1957 SC (Pak.) 157).” 

 

19. As regards the argument of learned counsel for the 

petitioners that the impugned Act/ amendment has been 

brought in the Khyber Pakhtunkhwa Local Government 

Act, 2013 for specific persons and area, hence, is a bad 

law, is unpersuasive. In the year 2004, certain persons of 

Peshawar, were allowed to construct shops etc. under the 

Fly-over of Faqir Abad Bridge, Hastnagri, Peshawar, 

however, they were restrained from doing so by the local 
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government department, hence, they approached this Court 

by filing a constitutional petition (W.P. No.216/1997), 

decided on 27.11.2000, wherein they remained successful 

for getting permission to make construction, consequently, 

this Court directed the respondents to demarcate the land 

allotted to the petitioners of the writ petition for 

construction of shops, etc. but in the meanwhile, the 

Provincial Government brought an Ordinance, whereby it 

was provided that no such property under the Fly-over 

bridge shall be leased  or otherwise given to any person for 

private, commercial or non-commercial use in any 

circumstances, whatsoever, and any order, license, 

permission, Tehbazari ticket, handcart passes or 

certificates issued by any authority at any time in this 

respect, before the commencement of the Ordinance, shall 

notwithstanding any law or judgment or order of any 

Court, were withdrawn and to be deemed cancelled. The 

aforesaid Ordinance was attacked by petitioners in W.P. 

No.527 of 2004 on the ground that the same is person 

specific to circumvent the judgment of this Court. While 

dealing with the proposition, this Court ruled that the 

Ordinance cannot be held to have been enacted to 

circumvent the judgment of this Court and even if it be so, 

the Legislature has the competence to legislate a law 

nullifying a judgment of Court. Article 25 of the 

Constitution prohibits class legislation and not reasonable 
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classification. It does not provide that uniform law should 

be made for all citizens in the Country. It only provides 

that amongst the equal, law should be equal. In other 

words, the like should be treated alike. If there is a well-

established class and there is reasonable ground to 

differentiate them from others then a law can be made only 

for that particular class and the same cannot be struck 

down on the ground of person or area specific or violative 

of equality clause. Needless to mention that the provincial 

Assembly consists of representatives of the people and it 

can be presumed that those representatives know the local 

areas well and are also well aware of the requirements of 

that area. It will not be proper to question the decision of 

the Provincial or even Federal Legislature in a matter of 

this type unless there are substantial and compelling 

reasons to do so. Even when it is found by the Court that 

the decision was taken by the State Legislature hastily and 

without considering all the relevant aspects, it will not be 

prudent to invalidate its decision unless there is material to 

show that it will have irreversible adverse effect on the 

society, which is manifestly missing in instant cases. 

20. For the forgoing reasons, we are of the view that 

the impugned amended Act has enacted by the Provincial 

Government in its competence being conferred upon it by 

Article 140-A of the Constitution of Pakistan, which is not 
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open to judicial review. Resultantly, both the petitions 

being meritless are hereby dismissed.  

Announced: 

             11.05.2017 
 

            M.Siraj Afridi P.S.  

 

                                 JUDGE 

 

LAL JAN KHATTAK, J.- I have read the judgment 

authored by my learned brother Mr. Justice Rooh-ul-Amin 

Khan and observe that his lordship in his usual way has 

very elaborately and eloquently dealt with all the matters 

and points raised during hearing of these Constitution 

Petitions and has given a very able and well reasoned 

judgment to which I agree.  

 
                  

                                           

            JUDGE 

 

 

 

Waqar Ahmad Seth, J:- 

1. Reasons for dissenting the majority verdict are as 

under:- 

2. Precise back ground is necessary for the present 

writ petition as well as connected writ petition vide 

which the petitioners have challenged the vires of 

Provincial Legislative Instrument i.e. Khyber 

Pakhtunkhwa, Local Government (Amendment) Act, 

2017 (Khyber Pakhtunkhwa Act No. X of 2017). 



 

 

 

44

3. In the year 1999, the Administrator University 

Town Committee issued notices to Educational 

Institutions for shifting of the said institutions out of 

University Town because running the commercial 

activity was not permitted under the Khyber 

Pakhtunkhwa Building Regulations 1985. The violators 

of law challenged those notices in different writ petitions, 

which were clubbed together. The notices which were 

challenged by the violators were of two types. The first 

category of these notices were in reference to the 

decision of the Provincial Government, dated 2.12.1998, 

to remove all Educational Institutions, local or Afghan, 

operating in residential area of University Town. The 

second kind of notice was issued under Khyber 

Pakhtunkhwa, Local Government Ordinance, 1979, read 

with Khyber Pakhtunkhwa, Building Regulations, 1985. 

The said writ petitions were clubbed together and it was 

held that under section-81 (1) of the Local Government 

Ordinance 1979, “no building shall be put to use other 

than the use as shown in the sanctioned building plan 

according to which it was erect or re-erected.” In the 

said section, the proviso was also there which provides 

“that Municipal Committee shall not sanctioned any 

change in the use of a building which may be in violation 

of contravention of the Master Plan or Side 

Development Scheme,” if any, thus in view of this 
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section of law all the writ petitions were dismissed on 

30.10.2003, and it was held that the impugned notices 

issued to the violators / the then petitioners were in 

accordance with the law and thus, cannot be struck down. 

Record suggests that the above said judgment with the 

connivance of official respondents / Town 

Administration and the violators / mafia was put under 

the carpet. 

4. Since, the earlier judgment was not implemented 

under malafide intention, therefore, there was a 

mushroom growth of commercial activity within the 

residential area of said Township and when genuine 

residents of the locality objected and there were reported 

mishaps in the guest houses etc, the authorities, once 

again issued notices. It is important to mention here that 

in 80% cases violators were running their commercial 

activities within the residential bungalow / premises, 

whereas in 20% cases they converted the residential 

premises by constructing a huge multistory structure, but 

the town administration kept mum under malafide 

intention. An advertisement dated 30.9.2014 was 

published in daily newspapers “AJJ & Mashriq”, as well 

as notices dated 11.11.2014 were issued by the Chief 

Municipal Officer, Municipal Committee University 

Town, Peshawar wherein it was mentioned that the 

addresses have started illegal/non permissible 



 

 

 

46

commercial activity in the residential houses / premises 

of University Town Peshawar, which is sheer violation of 

Local Government Act, 2013, Building Laws / byelaws, 

order of Peshawar High Court and apex Court as well, 

and they were directed to vacate the premises within 

seven days, after that no excuse shall be entertained / 

acceptable in this respect. The violators / mafia 

challenged the said advertisement and notices through 

different writ petitions i.e 10/12 in numbers, which were 

clubbed together and vide judgment dated 10.3.2015, 

rendered in WP No. 2635-P of 2013, all the writ petitions 

were dismissed by holding that since there was no valid 

permission for conversion and the law on the subject is 

that no building could be used for commercial activity 

within the residential area and the official respondents 

were directed in the following manner:- 

i) That law / bye laws / Regulations 

meant for the purpose be made 

applicable at par without any 

discrimination and even in some cases 

the conversion has been allowed, 

which is not permitted by the law, the 

same be revisited and proper action be 

initiated. 

ii) The Schools / Colleges and 

Hospitals excluding Medical Clinics, 

be given four months time for shifting 

of their businesses and exactly after 

four months law should be enforced, 

positively. 

iii) Rest all the petitioners or premises 

against which the notices have been 

served and all the premises which are 

being used for any other purpose 
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except residence be sealed, 

immediately.  

iv) Action be initiated against all 

those, right from field officials till the 

head/controlling authority who 

remained in the office/power after the 

judgment delivered in WP No. 

676/1999 decided on 30.10.2003 for 

committing criminal negligence, 

inefficiency amounting to misconduct 

and compliance report be submitted to 

the Additional Registrar (Judicial ) of 

this court within three months. The 

office of the Advocate General is put to 

alert in this respect and any non 

compliance be brought to the notice of 

this court through a reference. Copy of 

this judgment be sent to all Local Area 

Authorities of all Townships of the 

Province.”  

 

5. As the violators / mafia was strong enough and 

large in number, therefore, the judgment of this Court 

was again put under the carpet and a Contempt petition in 

this respect went missing initially and was withdrawn 

subsequently. About 52 genuine residents of the locality 

filed a COC No. 250-P of 2016 for implementation of the 

judgment dated 10.3.2015 delivered in WP No. 2635-P of 

2013, in its letter and spirit and on 8.6.2016, notices were 

issued to the Town Administration Officers and all the 

concerned authorities, who were not implementing the 

said judgment. It is pertinent to mention that during 

pendency of the contempt petition, other writ petitions 

bearing No.4114-P/2015, 15, 3358, 3359, 3684, 3969, 

3242 to 3246-P of 2016 were filed, which were 

dismissed, holding the earlier judgment rendered in WP 
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No. 3473-P of 2016, was judgment in REM. In order to 

defeat the judgment initially, notification dated 7.4.2016 

was issued, which was modified vide notification dated 

29.6.2016, whereby a Committee was constituted to look 

into the case of commercial activity / outlets in 

residential areas of University Town Peshawar, and the 

same notification was challenged by the present 

petitioners on 3.8.2016 in COC through CM No.1341-P 

of 2016 and the same was got suspended. Since there was 

nothing left with the Provincial Government, but to 

implement the judgment, they started implementing the 

same, but in a lukewarm way, however, they submitted 

progress reports on different dates showing that to some 

extent judgment was implemented, but in a casual 

attitude. On 7.12.2016 for the first time the Principal Law 

Officer of the Province appeared in the Court in COC 

proceedings and informed that Provincial Government, in 

order to implement the judgment has constituted a 

committee, which will formulate reasonable modules 

with the private educational institutions etc and the same 

would be placed before this Court, and as such requested 

some time with the assurance that pending said proposal 

of the said committee would not prevent the execution of 

the judgment, otherwise. On 29.3.2017, i.e after a laps of 

two years, when the Town-III Administration and the 

other official failed to implement the judgment, the DSP 
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and SHO University Town were called and they were 

handed over the job of implementation of the judgment 

and the respondents in the COC were directed to appear 

in person for “framing of the charge” on 6.4.2017. On 

the said date, the DSP & SHO concerned appeared and 

submitted their report as they requested 15 days time to 

implement the judgment in toto, as such they were 

allowed time but the Advocate General / Principal Law 

Officer of the Province once again appeared, who happen 

to be the custodian of the judgment, when the same was 

neither challenged by the official respondents or by the 

violators / mafia, and stated at the bar that Government 

including him are planning how to implement the 

judgment as there are multistory buildings and as to 

whether the same can be demolished or not. On the same 

day, the counsel for Local Council Board produced 

record showing that in accordance with the judgment of 

this Court 13 employees were proceeded for their 

criminal negligence, during the period 2003 when the 

first judgment was delivered till the second one, dated 

10.3.2015 and minor punishment was imposed upon 

them. It was held that these minor punishments are just 

eye wash, hence the same were set aside and Local 

Council Board was directed to place on record the list of 

employees / officials who remained posted after 2003 

and have got retired during this time so as to proceed 
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against them, by the Court and the progress reports No.6 

& 7 were not found satisfactory, therefore last 

opportunity was given. The violators / mafia alongwith 

the official of the Town Committee joined hands with the 

public representatives and in order to rob the rights of 

genuine residents of the Town-III, the impugned Act has 

been promulgated, whereby Khyber Pakhtunkhwa, Local 

Government Act, 2013, Section-9 has been amended and 

sub-section-4 & 5 have been introduced, but for a period 

of five years from the date of its commencement and 

shall stand repealed on the expiry of said period. Sub-

sections-4 & 5 which has been inserted in section-9 reads 

as under:- 

Sub-Section-4. 

Notwithstanding anything 

contained in this Act or in any 

other law, rules, regulations, 

byelaws, for the time being in 

force, in ay master plan relating to 

use of land or in any judgment or 

order of the Supreme Court or 

High Court, as the case may be, 

after the commencement of the 

Khyber Pakhtunkhwa Local 

Government (Amendment) Act, 

2017, any land or building in the 

University Town, Peshawar, shall 

be permissible for commercial, 

educational, government or semi 

government offices, diplomatic 

mission offices, financial 

institutions, guest houses , clinical 

and for mix use as residential and 

commercial activates for a period, 

not exceeding five years, with such 

limitation and restriction as 

prescribed in rules and on 

payment of such fees by the 

owners of the land or building as 
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the Government may prescribed 

by rules: 

 Provided that change in site plan 

shall be allowed as per building 

laws or rules; 

 Provided further that any land or 

building in the university town, 

Peshawar, which is already in use 

for commercial purposes 

mentioned in this sub-section but 

permission for which has not been 

obtained or not allowed for any 

reasons, the owner of such land 

and building shall apply to 

Government within a period of 

three months after the 

commencement of the Khyber 

Pakhtunkhwa Local Government 

(Amendment) Act, 2017 for 

conversion of his residential 

building for commercial purposes 

on payment of prescribed fees and 

in case he fails to do so, he shall be 

liable to pay penalty or fine in the 

prescribed manner. 

Sub-Section-5. 

Government shall, within thirty 

(30) days of the commencement of 

the Khyber Pakhtunkhwa Local 

Government (Amendment) Act, 

2017, make rules for carrying out 

the purposes of this section, in 

accordance with the parameters 

specified in eight schedule. 

 

6. The petitioners in both the connected writ petitions 

are the genuine residents of the University Town and are 

aggrieved of the above said sunset amendment, on the 

very touchstone that the impugned piece of legislation 

has been passed / promulgated under malafide intention, 

in order to nullify the judgments of this Court. The 

violators of law since long have been protected instead of 

punishing them and finally the law / amendment so made 
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is defective in nature. The said writ petitions came up for 

hearing on 11.5.2017, notice of the same was accepted by 

learned Advocate General, present in the Court, for the 

next date of hearing, but no reply / written statement was 

filed, rather moved two CMs, one for constitution of a 

larger bench and other for excluding the Judges who 

delivered the judgment dated 10.3.2015, from the bench, 

before the Hon’ble Chief Justice, Peshawar High Court. 

The Hon’ble Chief Justice allowed, CM No.1028-P of 

2017 by constituting a larger bench, which even 

otherwise, was never the requirement of law or 

procedure, as in the past whenever the vires of law were 

challenged no larger bench was constituted. The 

constitution of larger bench had always different reasons 

and if the challenged of vires of a law are there then in 

every case, without any application it should have been 

made as larger bench. However, the CM was disposed of 

as the Hon’ble Chief Justice notified the larger bench. 

Learned Advocate General argued the writ petitions on 

behalf of respondents by taking the following points, 

which are not convincing for me, hence the dissenting 

view due to situation, circumstances, created during this 

time and the fundamental rights of inhabitants of the 

area. 

7. Learned Advocate General while arguing the case 

taken the plea that the law should be interpreted in such a 
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manner that the same should be saved rather than 

destroyed and placed reliance on PLD-2007 SC-133 (h) 

(Federation of Pakistan through Secretary Finance 

and others versus Haji Muhammad Sadiq), 2009 

CLC-1113 (Light Industries (Pvt) Ltd through Chief 

Executive versus ZSK Stickmaschinen) PLD 2010 SC-

265 (d) (Dr. Mobashir Hassan versus Federation of 

Pakistan), & 2013 SCMR-34 (State of M.P versus 

Rakesh Kohli). The issue discussed in the above referred 

judgment is that, the duty is cost upon the Courts that it 

should normally lean in favour of constitutionality of a 

statute and efforts should be made to safe the same 

instead of destroying it. Practically while going through 

the judgments in all the four cited cases it would support 

the contention of petitioners that the law has been 

destroyed by the impugned enactment, as for number of 

years i.e 4/5 decades the oldest residential Township in 

the Province has been destroyed, which was created 

under a law, rules and regulations, but without caring for 

the rights of the residential locality the same has been 

converted to a commercial one, giving advantage to less 

than 10% of the locality, hence, the law cited is in 

support of the case of petitioners. 

8. Further contended by producing the judgments 

2003 SCMR-1815 (h) (Haji Ghulam Rasul versus 

Government of the Punjab), 1997 SC-11 (e), PLD-
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1999 Karachi-372 (d) (e) & (f) (Ghulam Nabi versus 

Province of Sindh) & 2002 SCMR-312 (e) ( Zaman 

Cement Company (Pvt) Ltd versus Central Board of 

Revenue),  states the that functions of judiciary is not to 

legislate or question the wisdom of legislature in making 

a particular law, nor it can refuse to enforce law even if 

the result of it be to nullify its own decision, provided the 

law is competently made. Vires of law can only be 

challenged being violative of any provisions of the 

constitution, but not on the ground that it nullifies the 

judgments of superior Courts. While relying on these 

judgments learned Advocate General failed to appreciate 

that this Court is the custodian of Chapter-I of the 

Constitution of Islamic Republic of Pakistan, 1973, 

relating to fundamental rights, and independence of 

judiciary is one of the most secret pillar upon which the 

edifice of constitutional and legal system of Pakistan is 

founded. In the instant case under Article-23 of the 

Constitution every citizen shall have the right to acquire, 

hold and dispose of property in any part of Pakistan and 

under Article-24, “No person shall be deprived of his 

property saved in accordance with law” and under 

Article-25 “All citizens are equal before law and are 

entitled to equal protection of law”, whereas Article-9 of 

the constitution guarantees the life or liberty of an 

individual, in accordance with law. By introducing the 
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impugned amendment practically the right to live and 

enjoy the private property has been snatched away and 

the residents are compelled to leave the abode as living in 

the commercial area is not possible for all practical 

purposes. A living house, in the University Town 

according to byelaws is a single storey building whereas 

the commercial property being constructed over there and 

after the amendments, new construction would be made 

without any specific limitation etc and houses would be 

surrounded by multistory buildings, so practically 

impossible for them to live over there and in this respect 

Article-8 of the Constitution reads as under:- 

(1) Any law, or any custom or usage 

having the force of law, in so far as it 

is inconsistent with the rights 

conferred by this Chapter, shall to 

the extent of such inconsistency, be 

void. 

(2) The State shall not make any law 

which takes away or abridges the 

rights so conferred and any law made 

in contravention of this clause shall, to 

the extent of such contravention, be 

void. 

 

9. Indeed, legislature is competent to enact law, 

nullifying the judgment of the Court, but every case has 

got its own merits and in the instant case there is nothing 

on record showing that what were the reasons, policy, 

circumstances etc except the reflection on record that the 

violators / mafia, who are just 10% of the locality have 

been protected and legitimize against the rights of 90%. 
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10. Learned Advocate General next contended that 

even the malafide cannot be attributed to the legislature 

as the law is always made for the benefit of general 

public at large and in this respect referred to PLD-1995 

SC-66 (v) (Pir Sabir Shah versus Shad Muhammad 

Khan Member Provincial Assembly NWFP & 

another), PLD-1990 SC-504 (i), 2015 SCMR-456 (Ali 

Azhar Khan Baloch versus Province of Sindh).  

11. Undeniably, no malafides can be attributed to 

legislation, provided the law has been enacted in the 

interest of public. In the instant case the law has been 

enacted only for a very limited and particular area, not 

even to the entire city what to say of province. The 

Town-III, area of Peshawar also includes Hayat Abad 

Township, in addition to the University Town Peshawar, 

where the same problem do exists in the residential 

sectors, commercial activity is on the rise and the 

judgment of this Court delivered in WP No. 2635-P of 

2013, dated 10.3.2015, was sent to all the Townships of 

Khyber Pakhtunkhwa for implementation and in view of 

the same, notices have been issued to all the violators 

over there, but no amendment to that effect has been 

made or the impugned enactment has been extended to 

that area. The impugned enactment merely applying to a 

particular area cannot be said to have passed in the 

interest of public, whatsoever.  



 

 

 

57

12.  While referring to 2005-SCMR-177 (b) (State 

Life Insurance Corporation of Pakistan versus 

Director General, Military Lands and Cantonments, 

Rawalpindi), learned Advocate General contending that 

even if illegal construction has been made, the same 

cannot be demolished, wholly or partly as the case may 

be, or compounded with,  but probably learned AG was 

not aware that there is a provision of compounding the 

construction activity under the Cantonment Act, whereas 

in the entire law, rules and regulations applicable to the 

present situation / circumstances, nothing of the sought is 

available. In the Local Government Act, 2013, there is a 

provision of penal consequences, (reference is made to 

4
th
 schedule to section-66 of the Local Government Act, 

2013, serial No.12 & 22) whoever contravenes the law 

and all the violators / mafia who have converted the 

residential buildings into commercial one were liable to 

be punished and instead of doing so, the Administration 

joined hand with said mafia and introduced the law.  

13. Referring to PLD-1957, West Pakistan Karachi-

320, (Muhammad Ali and sons versus the Chief 

Commissioner of Karachi and others) PLD-1966 

Dakkha-411 (Hakim Ahmadup, Rahman Malik and 

others versus The Province of East Pakistan and 

others) and 2013 SCMR-1752 (Contempt Proceedings 

against Chief Secretary, Sindh and others), learned 
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Advocate General, contended that the law promulgated 

was validated by the Court of law. Further reliance was 

placed on 1998 SCMR-1404 (f) (M.Y Electronic 

Industries (Pvt) Ltd versus Government of Pakistan), 

2008 SCMR-17(b) (Messrs New Shaheen Trading 

Company versus Government of Pakistan) and 1992 

SCMR-1652 (Army Welfare Sugar Mill Ltd versus 

Federation of Pakistan), and contended that principles 

of Promissory Estoppels would not apply to legislative 

power of government to amend law and change the 

policy and rules of beneficial interpretation could not be 

claimed on unreasonable construction of law. The case 

law cited by in this respect was totally in a different 

proposition of law and facts whereas each case has got its 

own merits, circumstances, situation and applicability’s, 

in this respect.  

14. While placing reliance by citing PLD-2013 SC-

167 (a) (Watan Party versus Federation of Pakistan), 

2013- SCMR-1749 (a) & (b) (Dossani Travels (Pvt) 

versus Travels shop (Pvt) Ltd), 2011 SCMR-1864 

(Executive District Officer, Revenue, District 

Khushab at Jauharabad versus Ijaz Hussain), PLD 

2001 Lahore-506 (b) (Madina Sugar Mill versus 

Secretary of Industries) & PLD 2014 SC-1 (g) & (h) 

(Dossani Travels (Pvt) Ltd versus Travels shops (Pvt) 

Ltd), contended that High Court is not to sit in judgments 
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over the policy decision of the Government and the 

policy decision was not opened to any exception. It is the 

domain of the Government that Federal or Provincial 

Government to make or determine priorities of various 

projects in the country and their implementation.  

15. The contention of the respondents is not supported 

by any policy on record and if at all there is any policy 

the same is to be implemented in the entire province 

rather than applying it to the two kilometers radius, 

without showing any reasons or justifications except on 

record, the non implementation of judgment of this Court 

delivered in WP No. 2635-P of 2013 dated 10.3.2015 and 

giving protection to the violators / mafia, in this respect. 

16. Citing and placing reliance on PLD-2014, 

Peshawar-132 (j) (Abdul Bari versus Director Livestock, 

Dairy Development FATA), PLD-1993 SC-11 (e), PLD-

1993 SC-341 (h) (o) & (p) (Government of Balochistan 

versus Azizullah Memon), 2016 PLC (CS)-159(g), PLD-

1994 SC-104, learned Advocate General, pleaded the 

trichotomy of power and argued that Executive, 

Legislature and Judiciary, organs of the State had been 

created and provided their specific sphere of functions, 

duties and obligations. Principles of trichotomy of power, 

was engrained in the constitution to ensure that there was 

a balance between the three organs of the State and this 

trichotomy of power, was in fact, the basic structure of 
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the constitution and as such judiciary had to ensure that 

the two other organs did not exceed their respective 

defined role, assigned under the constitution, in order to 

maintain constitutional harmony. In the instant case, 

while giving the dissenting view I feel that the Executive 

and Legislative Authority have joined their hands by 

giving advantage to the ‘mafia’ and the judiciary being 

the custodian of Chapter-I of the Constitution has the 

authority to look into as to whether other organs have 

transgressed their jurisdiction or not. Indeed, trichotomy 

of power is one the fundamental value of constitution 

whereunder all three organs of State, namely the 

Legislature, the Executive and the Judiciary are required 

to perform their functions and exercised their powers 

within their allotted sphere. The responsibility of the 

judiciary is to ensure sustenance of system of separation 

of powers based on check and balance. Such is a legal 

obligation, assigned to judiciary and it is called upon to 

enforce constitution and safeguard fundamental rights 

and freedom of individuals. The Executive Authorities 

and the Legislative are bound to obey the command of 

Constitution and to act in accordance with law and decide 

issues after application of mind with reasons as per 

settled law.  

17. Likewise, elaborating the functions of Judiciary 

2002 SCMR-321 (e), PLD-1997 SC-11 (e) (Zulfiqar Ali 
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Babu versus Government of Punjab),  PLD1995 SC-66 (v) 

(Pir Sabir Shah versus Shad Muhammad Khan Member 

Provincial Assembly NWFP & another), PLD 1999 

Karachi-372 (d) (Ghulam Nabi versus Province of Sindh) 

& PLD 1994 Lahore, 464 (c) have been cited. The cited 

case law clearly empowers the superior Courts a 

supervisory check on the powers of Executive and the 

Legislative. Since, disciplinary action was recommended 

against the executive in the instant case and in the law 

there are clear cut provisions not to convert residential 

premises to that of commercial and as such the mafia was 

under threat, therefore, both the organs of the State i.e 

Executive and Legislative joined hands to defeat / nullify 

the judgment of this Court in which charge was to be 

framed but abruptly the impugned piece of legislation, 

was introduced.  

18. Placing reliance on 2009 SCMR-1034 (Province of 

Punjab through Chief Secretary and another versus 

Samuel Bhatti), 2011 SCMR-848 (c) (NWFP Public 

Service Commission versus Muhammad Arif), 2001 

SCMR-363 (Allah Bakhsh versus Abdullah Khan) & 1991 

SCMR-1042 (l), contended that all citizens are equal 

before the law and entitled to equal protection of law, 

however, State is not prohibited to treat it citizens on the 

basis of a reasonable classification and the reasonable 

classification which was not arbitrary or violative of 
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doctrine of equality, could not be questioned. The case 

law cited in the circumstances of the present dispute 

would surely favour the original residents of the locality, 

who are being lynched by their own representatives. The 

doctrine of equality and the enforcement of fundamental 

rights are to be seen by the Court of law because the way 

they have been violated are nowhere permitted by the 

law. Indeed, State is not prohibited to treat its citizens on 

the basis of reasonable classification and it is not the 

intention of Article-25 of the Constitution that every 

citizen is to be treated alike in all circumstances; 

however, it would be applicable on the persons similarly 

placed or situated. Where the persons were neither 

similarly placed nor were discriminated, Article-25 of the 

Constitution was not attracted / applicable. In the instant 

case there is no question of reasonable classification as 

the original residents who are 90% of the locality, are 

using their premises for residential purposes, whereas, 

10% are utilizing the same locality / neighbor hood for 

commercial activities by violating the law / regulations 

since more than two decades and when they approached 

the Court of law they were refused relief and the town 

administration was directed to comply with their own 

notices by restraining or removing the commercial 

activity in the area. On the face of record nothing was 

produced that what legal or fundamental rights of 
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violators / mafia were having and were infringed, in 

order to protect those rights the impugned legislation was 

made.  

19. In WP No. 3939-P of 2016 decided on 28.10.2016, 

after collecting record it was held that less than five 

percent of the students in the school / colleges within the 

residential area are inhabitants of the University Town 

whereas 95% are outsiders. Likewise it was decided in 

WP No. 3684-P of 2016, that there is not even a single 

patient of the locality rather all of the influx of the patient 

is from outside. All this clearly reflects that the roads, 

sewerage system and other amenities of life have been 

choked, bring the life of inhabitants in a difficulty.  

20. Lastly, learned counsel AG referred to two 

judgments contended that these are exactly in all four 

applicable to the present case, one unreported judgment 

of Peshawar High Court in WP No. 527/2004, decided on 

27.1.2011, wherein the 3
rd
 amendment in Khyber 

Pakhtunkhwa Local Government Ordinance, 2002, 

whereby the proviso to section-124 of the Ordinance No. 

XIV of 2001 was added. This judgment is in respect of 

shops being constructed under the bridge, was 

disallowed, hence, the same is not applicable to the 

present case as in the instant case; two separate segments 

of the society i.e residential and commercial one are 

being amalgamated. Second reported case is that of 
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Lahore Development Authority whereby commercial 

activities alongwith the full stretch of 17 roads have been 

declared as commercial, was cited, it is observed that the 

17 roads are the main roads of Lahore, leading to the 

other parts of the city and the residential area is behind 

those roads whereas in the instant case, the University 

Town have no road leading or connecting to other part of 

the city rather these roads are within the town area and 

the residential houses are constructed on the road sides 

which are 10/15 feet wide and this locality / area is 

completely isolated from the main university road for the 

purpose of traffic.   

 The apex Court of the country in a judgment 

reported in PLD-1999 SC-1026, titled Federation of 

Pakistan and others vs Shaukat Ali Mian, (u) has 

defined colourable legislation in the following manner:- 

A colourable legislation is that 

which is enacted by a 

legislature which lacks the 

legislative power, or is subject 

to constitutional prohibition, 

but it is framed in such a way 

that it may appear to be within 

the legislative power or to be 

free from Constitutional 

prohibitions or where the 

object of the law is not what is 

comptemplated under the 

Constitutional provision 

pursuant whereof it is framed. 
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 Likewise, in the case of State of M.P Vs Rakesh 

Kohli and another, reported in 2013 SCMR-34 (b) it 

has been held as under:- 

---Legislation---Striking down 

by court---Grounds---

Legislatures enactment could 

be struck down by court only 

on two grounds, firstly where 

the appropriate legislature did 

not have competency to make 

the law and secondly, where it 

enactment abridged any of the 

fundamental rights 

enumerated in the constitution 

or any other constitutional 

provisions.” 

 

21. Article-140 (A) (i) requires each province, 

established a Local Government system and devolve 

politically, administratively and financial responsibilities 

and authorities to the elected representative of the Local 

Government. Initially Local Government Ordinance 1979 

(N-W.F.P (KPK) Ordinance No. IV) of 1979 was 

introduced and under the said Ordinance a notification 

dated 1
st
 April, 1989, was introduced in exercise of the 

powers conferred by section-2 of the Khyber 

Pakhtunkhwa, Local Government Ordinance, 1979, read 

with section-172 thereof, whereby the area of University 

Town Committee was exempted from the operation of 

certain provisions of the Ordinance ibid. This exemption 

notification gave the university town area a separate and 

distant entity. This notification was published in the 

official gazette and the respondents have not placed on 
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record any document showing that the said notification 

was withdrawn, rescinded or substituted, any time. After 

the promulgation of Khyber Pakhtunkhwa Local 

Government Ordinance, 2001, under section 196, 

subclause-2, protection was given in the following 

terms:- 

“Save as otherwise specifically 

provided, nothing in the 

Ordinance, or any repeal effect 

thereby shall affect or be deemed 

to affect anything done, action 

taken investigation or proceedings 

commenced, order, rule, 

regulation, appointment, 

conveyance, mortgage, deed, 

document or agreement made, fee 

levied, resolution passed, direction 

given, proceedings take or 

instrument executed or issued, 

under or in pursuance of any law 

repealed or amended by this 

Ordinance and any such thing, 

action, investigation, proceedings, 

order, rule, regulation, 

appointment, conveyance, 

mortgage, deed, document, 

agreement, fee, resolution, 

direction, proceedings or 

instrument shall, if in force at the 

commencement of this Ordinance 

and not inconsistent with any of 

the provision of this Ordinance, 

continue to be in force and have 

effect as if it were respectively 

done, taken, commenced, made, 

directed, passed given, executed or 

issued under this Ordinance or the 

law, as amended by this 

Ordinance. 

 Provided that, until 

otherwise, decided by the 

Government, the Local 

Government Boards established 

under the N.W.F.P Local 

Government Ordinance, 1979 

(N.WF.P Ord. No. VI of 1979), for 

the administration of officers and 

officials of the Local Council 

Service or Local Council unified 

Grade Service shall continue to 

function. 
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22. While rest of the Town Committees (General) 

were dissolved. After the repealing of Ordinance No. 

XIV of 2001, Khyber Pakhtunkhwa Act No. VIII of 2012 

was promulgated and same is the position, referred 

above.  

23. Likewise, Khyber Pakhtunkhwa, Local 

Government Act, 2013, (Act No. XXVIII) was 

introduced wherein section-120, the same protection was 

given, hence nothing is on record showing that 

notification dated 1
st
 April, 1989, whereby exemption 

was granted to the university town area by giving him 

separate entity was recalled. There is nothing on record 

to show that the said notification dated 1
st
 April, 1989 

was inconsistent with any of the provision of the 

Ordinance ibid and the only inconsistency seems to have 

been created since the said notification, is the present 

impugned legislative instrument, as the respondents 

never ever agitated the same right from 2003 till date. 

The Committee, so defined was never ever consulted in 

this respect and amendment in section-9 of the Local 

Government Act, 2013, by inserting sub clause 4 & 5 

have been introduced. The minutes of the meeting of the 

Provincial Cabinet would also reflect that initially the 

Cabinet vide additional item No.1 held on 22.3.2017, 

took up the matter and after discussion it was decided 

that the department should define the item in consultation 
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with law department and ensure that the proposal is not 

in conflict with the decision of Peshawar High Court, 

Peshawar. One thing is clear that the judgment of this 

Court dated 10.3.2015 was on the mind of Provincial 

Cabinet. Record further suggests that on the next meeting 

i.e 29.3.2017, the Provincial Cabinet gave the approval of 

the item without having any advice from the law 

department, as was decided in the earlier meeting, hence 

the Rules of Business violated before the submission of 

bill and passing of impugned amended piece of 

legislation.  

 Even, if for a moment, it is presumed that the 

notification dated 1
st
 April, 1989, is not in field in view 

of the Local Government Act, 2013, then the 

applicability of section 22, Chapter-V of the Act ibid 

would come into play. Relevant for the purpose reflects 

that section-22 gives the functions and powers of Tehsil 

Municipal Administrator. Section-22 (b) reads as under:- 

“Prepare spatial plans for the 

tehsil including plans for land use 

and zoning and disseminate these 

plans for public enquiry. 

 

 Likewise, sub-clause (d) reads as under:-  

“exercise control over land use, 

land subdivision, land 

development and zoning by public 

and private sectors for any 

purpose, including for agriculture, 

industry, commercial markets 

shopping centers, residential, 

recreation, parks  entertainments, 

passenger and freight transport 

and transit stations.” 
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 Similarly, sub-clause (q) reads as under:-  

“develops and manage schemes, 

including site development in 

collaboration with district 

government.” 

 

24. The bare perusal of above referred provisions 

would show that it’s the Municipal Administration, who 

is to prepare plans and zoning their respective areas for 

the purpose of residential and commercial locations. In 

the instant case, nothing was brought on record that 

Town / Municipal Administration had process any such 

proposals or zoning in this respect and as to whether they 

moved any policy before the Provincial Cabinet, who are 

stranger for the purpose of a particular area, having no 

knowledge in this respect. Nothing has been brought on 

record that how and who did all the exercise as 

commercialization of the particular town area cannot be 

the policy of the Provincial Government as the same is a 

very limited area.  

25.    The perusal of very enactment would reflect that 

the same is defective in its nature because the 

commercialization has been legalized for a period of five 

years and there is no mention whatsoever regarding, after 

five years. Supposed, an allottee, converts its residential 

premises to that of commercial by raising huge / 

multistory building then how the same would be removed 

or converted to residential one again, the question which 
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was raised by the Advocate General in the COC 

proceedings dated 6.4.2017. After five years it would be 

a disaster if enactment so made is left in field. The 

original construction in the town area at the very start 

was that no second floor was allowed and all the 

buildings in the residential area as well as, selected area 

were single story, giving the unique structure to the area. 

26. The town area is the oldest township of the country 

and the segregation of two sections of society i.e 

residential and commercial are based on custom, 

traditions and norms of the society and the same is a fact 

throughout the civilized world, that commercial activity 

is not permitted within the residential area and as such 

the case law cited by both the parties are to be seen in the 

present circumstances, as to whether the same are 

applicable, due to the unique situation. Majority of the 

case law, cited by respondent’s side is of fiscal nature, 

wherein the domain of the legislature and government in 

reference to trichotomy of power etc has been dilated 

upon.  

27. Article-9 of the Constitution has been defined in 

Suo Motu case No. 13 of 2009, reported in PLD-2011 

SC-619 (h) which reads as under:- 

---Art. 9---Right to life---Concept--

-Right to life includes right to 

livelihood, right to acquire, hold 

and dispose of property, and right 

to acquire suitable 

accommodation, which could not 
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hang on to fancies of individuals in 

authority, and includes all those 

aspect of life which go to make a 

man’s life meaningful, complete 

and worth living---Right to life 

implies the right to food, water, 

decent environment, education, 

medical care and shelter---

Fundamental right cannot be 

snatched away or waived off 

pursuant to any agreement.” 

 

28. Whereas in the instant case the peaceful residents 

of the locality who are 90% of the total population of the 

area have been lynched by the impugned enactment and 

knowingly that, there is no provision of conversion of 

residential accommodation to that of commercial one and 

raising of multistory buildings, previously, held by this 

Court in two writ petitions, as well. The writ petition No. 

6575/1999 decided on 10.3.2003, was even upheld by the 

apex Court, while dismissing the CP No. 1167 to 1173 of 

2014, decided on 13.10.2014. The judgment of this Court 

dated 10.3.2015 delivered in WP No. 2635-P/2013, was 

circulated and made applicable to the other Townships of 

the Province and while implementing the same by the 

local areas and specially the second residential Township 

in Town-III i.e Hayat Abad township, notices have been 

issued to the violators, exactly in similar circumstances 

and due to the impugned legislation they would 

challenged the same on the very touchstone of 

discrimination. The words life and liberty used in the 

Article-9 of the Constitution has been defined in 2013 
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SCMR-1752 (d). Moreover, in head note (m) it has also 

been held that although malafides cannot be attributed to 

the legislature, but if a legislature deliberately and 

repeatedly embarks upon a venture to nullify considered 

judicial verdict in an unlawful manner, trample the 

constitutional mandate and violates the law, then it is 

difficult to attribute to it either. In the same judgment it 

has also been held that in order to nullify the judgment of 

the Court, unless basis for judgment in favour of party is 

not removed, it could not affect the rights of a party 

whose favour the same was passed. As a General Rule, 

the legislature cannot destroy, annul, set aside, vacate, 

reverse, modify or impair a final judgment of Court of 

competent jurisdiction nor can fundamental rights 

guaranteed under the constitution be abridge by the 

legislature. The legislature is not only prohibited from 

reopening cases, previously decided by the Courts, but is 

also forbidden to effect the inherent attributes of a 

judgment through a piece of legislation. In the instant 

case, both the judgments of this Court dated30.10.2003 & 

10.3.2015, as per minutes of the Provincial Cabinet were 

in their knowledge, but even then the impugned 

amendment was made, and that too; in a law i.e section-9 

of Local Government Act, 2013, which was not 

applicable to the area as the said area of University Town 

was exempted from the application of Local 
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Government, Ordinance, 1979 and subsequent laws. 

Even otherwise, in the judgments of this Court it was 

held categorically that no conversion of residential 

property could be allowed for the purpose of commercial 

activity and the notices issued to the violators / mafia 

were held legal and justified, but vide impugned 

legislation, protection has been given to the violators / 

mafia by infringing the fundaments rights of the residents 

of the locality and being the custodian of fundamental 

rights i.e Part-II, Chapter-1 & II, this Court has the 

jurisdiction to look and evaluate the matter.  

29. In the case of Ali Azhar Khan Baloch Versus 

Province of Sindh and others (2015 SCMR-456), it has 

been held that civil servants, being a citizens of Pakistan, 

equally enjoyed the fundamental rights conferred by 

Chapter-1 of Part-II of the Constitution, therefore, when 

an impugned legislative instrument was violative of the 

constitution and the fundamental rights of the civil 

servants, and issues raised in the constitutional petition 

were of public importance having far reaching effects on 

service structure, the petition under Article184(3) of the 

Constitution would be maintainable. In the instant case, 

the residents of the locality who are more than 90% of 

the area have their fundamental rights guaranteed and 

they are entitled to enjoy their property for the purpose, it 

was allotted, whereas, the impugned legislative 
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instrument have given protection to the mafia / violators 

by infringing the rights of peaceful citizens. Reliance in 

this respect is placed on PLD-2010 SC-265, (Dr. Mobashir 

Hassan versus Federation of Pakistan), 2013 SCMR-1752 

(Contempt Proceedings against Chief Secretary, Sindh 

and others) and 2015 SCMR-456 (Ali Azhar Khan Baloch 

versus Province of Sindh). In a case reported in 2017 

SCMR-206, (h) (Shahid Pervaiz versus Ijaz Ahmad), 

while entertaining number of review petitions it has been 

held that legislature enjoyed much leeway and 

competence in matters of legislation, but every law 

enacted may not necessarily been tenable on the 

touchstone of the Constitution. Legislative competence 

was not enough to make a law, valid-law must also 

passed the test at the touchstone, constitutionality to be 

enforceable, failing which it become invalid and 

unenforceable.  

30. Indeed, policy making is within the domain of 

Executive and Courts normally did not interfere in such 

matter, but when a policy is violative of fundamental 

rights of the individual, the Courts were obliged to 

examine such policy in judicial review. In the instant 

case, firstly there is no policy on record and secondly 

what to say of a policy which is made applicable to an 

area of two kilometer radius and not even to a 

constituency or entire Town-III.  
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31. Number of CMs were filed for impleadment, to 

which learned counsel for applicants were given time and 

directed to address the Court that being the beneficiary of 

impugned legislative instrument, under what provision of 

law they be arrayed as necessary party. On the very next 

day, all the counsel appearing in the said CMs admitted 

at the bar that there is no law for the impleadment of 

beneficiary in the proceeding. Anyhow without allowing 

the said CMs they were heard in support of the impugned 

legislative instrument. Record also suggests that 

Advocate General of the Province has also moved a CM 

No.1027-P/2017 for constitution of a larger bench by 

excluding the judges who delivered the judgment dated 

10.3.2015, reflecting the malafide of the Government, as 

well.  

32. In view of the above, the undersigned while 

disagreeing with the majority, feels that the impugned 

legislation is malafide, void, illegal and against the 

fundamental rights of the citizens/residents of the locality 

and as such, the writ petitions requires acceptance. 

 

 

       J U D G E 

 

 
 


