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FAZAL SUBHAN, J.- Through the instant petition filed

under section 12(2) C.P.C, the petitioners have called in
question the judgment of this Court dated 19.9.2022,

rendered in C.R.No0.89-D of 2022.

2. Relevant facts leading to the instant petition are
that Abdul Razaq (respondent No.4 herein) had filed a suit
for declaration and permanent injunction in respect of the
property detailed in the plaint, which was decreed in his
favour vide judgment and decree dated 29.4.2011. The
appeal filed thereagainst was dismissed vide judgment and
decree dated 08.4.2012 of learned Additional District
Judge-V, D.L.Khan. The revision petition filed against the
judgment and decree dated 08.4.2012 was also dismissed

by this Court on 25.11.2013. The Civil appeal filed against
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the judgment and decree of this Court was disposed of by

the august Supreme Court of Pakistan on 24.02.2021.

3. The decree was put to execution, during the course
of which, Tehsildar was appointed as a local commission to
visit the spot in the presence of parties, measure the
disputed property, separate shares of the parties (08 marlas)
to decree holder and one kanal to judgment debtor and
demarcate the boundary of the same. The Tehsildar
submitted his report. None of the parties filed any objection
and thus the report was confirmed. The learned executing
Court held that the property measuring 1 2/6 marlas in
possession of L.Rs of judgment debtors be separated

towards eastern side.

4, Feeling aggrieved from the order of learned
executing Court dated 17.9.2021, respondent No.4 filed an
appeal which was accepted by learned Additional District
Judge-VI, D.I.Khan, the impugned order was set aside with
the direction to issue warrant of possession of the decretal
property measuring 08 marlas and hand over possession of

the same to respondent No.4.

5. Not satisfied with the order dated 28.7.2022,
respondents No.1 to 3 filed revision petition which was
accepted by this Court on 19.9.2022, the impugned
judgment/order were set aside and the matter was sent back

to the learned executing Court with the directions to make
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good the deficiency in the area of respondent No.4 out of
the area comprising the houses of Ghulam Yasin and
Muhammad Ismail to which the learned counsel for the

parties agreed at the bar.

6. Aggrieved from the order dated 19.9.2022 of this
Court, the petitioner Ghulam Yasin and Muhammad Ismail
have filed the instant petition under section 12(2) C.P.C,
alleging that the impugned order has been obtained on the

basis of fraud and misrepresentation.

7. Arguments of learned counsel for the parties heard

and record gone through.

8. Perusal of the record indicates that Muhammad
Azeem, respondent No3, was defendant No.3 in the main
suit and after full dressed trial, decree was passed against
all the defendants, including Muhammad Azeem. He is the
real brother of the petitioners, was also petitioner in
C.R.No0.89-D/2022 filed before this Court and was duly
represented by his learned counsel. During hearing of the
revision petition, a consensus developed, whereby the
learned counsel for the parties agreed that they will have no
objection if the deficiency is made good from the area of
Ghulam Yasin and Muhammad Ismail and with the consent
of learned counsel for the parties, the revision petition was
accepted and the matter was sent to the learmed executing

Court with the direction to make good the deficiency out of
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the area comprising the houses of Ghulam Yasin and
Muhammad Ismail, petitioners herein. In this view of the
matter, the contention of petitioners that order dated
19.9.2022 was procured by playing fraud is without force.
The record suggests that petitioners were delivered
possession by Muhammad Azeem. At the most, if the
petitioners had sold the property, already a subject matter
of the decree, then petitioners were defrauded by
Muhammad Azeem, their brother. At the same time,
transfer of thé suit property during pendency of suit is also
hit by the doctrine of lis-pendence. In the case of Skeikh

Muhammad Iftikhar Alnmad_and others. Vs. Faiz Ahmad

and others (2023 SCMR 2158), the august Supreme Court

held that:-

“Essentially, no case under section
12(2) of the CP.C, is made out by the
Appellants because no fraud was played
on the Court. If there is any fraud, at
best, it is inter se the parties which does
not attract the provisions of section
12(2) of the C.P.C. Section 12(2} of the
CP.C requires that fraud or
misrepresentation be played on the
court and that consequently the order
obtained is through fraud or
misrepresentation. In his contest, the
applications under section 12(2) of the
C.P.C were filed against judgment
dated 13.3.2001, being the Appellate
Court judgment, in favour of Faiz
Ahmad and no case of fraud or
misrepresentation is made out in that
case against Sheikh  Muhammad
Saleem. The argument here is that
Sheikh Muhammad Saleem deliberately
did not inform the Court that he actually
sold the land during the pendency of the
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appeal to the Appellants. However, this
does not fall within the mandate of
section 12(2) of the C.P.C, and, at best,
is a fraud inter se the parties.”

9. For the reasons mentioned above, the instant

petition being bereft of merit and substance is hereby

dismissed.
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