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M/S. Fayaaz Mullammad Qazi and Ziaul Islam, Advocates for

rest of the petitioners.

Date of hearing: 14.03.2024
| JUDGMENT

MUHAMMAD NAEEM ANWAR, J.- This 'sfingl‘e judgment in the

instant petition shall also decide C.R No.1584-P/2010 titled “Mst.

Wala Bibi Vs. Said Hazrat Said and others” and C.R No.418-

P/2020 titled “Rehman-du-Din_and others Vs. Hazrat Gul and

others” as an identical question of law and facts is involved therein.
Suit No.87/1 of 2003 was filed by respondent No.l Hazrat Gul on
104.04.1995 s;-:eking therein declar.aiior‘l to the effect that th}eA proéerty
known as Adai Patay of Deh Peeran Kalay Mdlék;nd as described
in the headh—otc of the plaint, is his ownership in possession on the

strengfh of ldeed No.624 dated ‘16.07.,1‘98.5, whereby hé has
pufchased the property from Amir Hatam, the ﬁredecessor in interest
of Mst. Wala Bibi, thus, with tf;is property, the defendants have got
no connectioﬁ, interest and concern, whatsoever, and that they could
not deny his right of ownership and henge caﬁnot interfere with his
possession. In alternate, he has sought'decrce for cancéllation of any

document offending his right, being based upon the deed of 1988.
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Decree for demolition; if-any Construction is found in the property to
the extent of his purchased property bwas also sought. Perpetual
injunction was also sought restraining the defendants from altering
the nature of the suit property by making construction therein and
denying his right of ownership. Decree for possession was also
sought Mst Wala Blbl defendant No 16 of thrs suit being the
daughter of Amlr Hatam has filed su1t No 119/1 claimmg therein

her legal and sharz share in the legacy of her predecessor in interest

Amir Hatam. The pet_itioners 'of connected C.R No.418-P/2010
Rahman-ud-Din etc. are aggrieved frorn the findings of the learned
trlal Court on issue No.9, being respondents 1n the 1nstant petition
have called in questron the Judgments and decrees of both the learned
Courts below to the extent of ﬁndmgs on 1ssue No.9, hence all these
matters .are connected inter-se within the 'purvrevvi of the subject

matter and parties thereof.

2. . The requisite background. of both the suits and these
petitions is that Said Hazrat Gul has based his claim on deed dated
16.07.1985 .but was claiming his interest from Amir Hatam, the
predecessor in interest of defendant No.16 Mst. Wala Bibi, from
whom‘, he has become the owner of the property in lieu of sale
consideration of Rs.85,000/- and possession of the property was
transferred to him. It was averred that he was living abroad and
during that perrod in the year 1987, Amir Hatam died 1ssueless when
he came to Pakistan, a suit was pending adjudlcatlon hetween
Rahrnanuddm and Amir Hatam however said suit was subsequently

dismissed as wrthdrawn The plaintiff alleged that with the collusion
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of defendant No.5 to 15, 1 to 14 & 16, inter se, they hai/e prepared
forged and fabricated partition deed dated 22.09.1988 regarding the
disputed property, which offends his right of ownership and
- possession, thus, said document is ineffective upon his rights. This
suit was contested by the defendants on different legal and factual
grounds through their written statement. The defendants No 1to 3

have raised a prehmmary objection that deed dated 17. 06 1985 is

forged/ﬁctitious and that earlier Civil Sult No.189/1 of 1979 titled

“Bahadar and others Vs Ghulam Hasan and others” was decrded

on 30.09. 1984 but it was brought on record that Amir Hatam had
~ died during pending adjudication of said sult No.189/1, as such he
was not alive on the date of the alleged deed dated 16 07.1985, hence
suit No.87/ 1 of Said Hazrat Gul requires dismissal. They have also
alleged that another suit No.22/1 of 1962 was\pending adjudication
b.etv\‘/een“the;predecessor in interest of defendants No.4 to 15 and
Amir Hatarn; wherein they could not prove 'their ownership, the
ﬁridings of the learned trial Court remained intact till this Court; that
they have made improvements in the prooerty. Mst. Wala Bibi
through her suit was claiming her shari and legal right in the property
of Amir Hatam bemg hlS daughter and in such an eventuality, she
has questioned the deed relied upon by the pl'untiff of suit No. 87/ 1.
After completion of ewdence,' th(_: learned trial Court vide its
judgment and decree dated 29.04.2004 decreed suit No.87/ 1 while
dismissed suit No.119/ 1,' against V\.'hich, | three Civil Appeals
No.lé3/13 126/13 & 128/13 of200{i were filed, which Were allowed

by the learned District Judge Malakand at Batkhela on 10.07.2006
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by setting aside the juélgélhelii & decree, frarhed additional issues
and remanded the matter to the learned trial Court for decision afresh.
After remand, certain evidence was recorded by the parties and
theroafter the learned trial Court through its judgment and decree’
dated 31.10.2006 dismissed both the suits. The plaintiff of suit
No.87/1 filed Civil Appeal No.52/ 13 whereas that of suit No119/1
filed Civil Aopeal No.3/13 of 2007, which were decided by the
learned District Judge Malakand at Batkhela through its judgment
and decree 'dated‘ 19.11.2009, whereby appeal of Said Hazrat Gul was
a[lowed, his‘suit No.No.87/ 1 was decreed while that of Mst. 4Wala
B'.ibi‘against the dismissal of her suit, 'was disnﬁssed. The petitioners
of the instant petition have challenged the decree in favour of Hazrat
Gul whereao Mst. Wala Bibi has filed connected C.R No.1584-
P/2010 against dismissal of her suih The hndings of the learned

Courts below on issue No.9 have been assailed by the petitioners of

connected C.R No.418-P/2010.

3.  C.Ms No. 32-M/2015 & Nol.963-M/2016: Through

former application, the petitioners want to place on file award of jirga
Ex.DW5/6, deci;\ilon Ex.DW5/7, document Ex.DW5/8 etc. whereas
through the latter application, the respondents No.2 to 4 request for
placing on file the copy of written statement of defendants No.1 to 3
alongwith documents pertaining to suit No.77-A dated 24.04.1973,
suit No.85 oatoo 29.05. 1942 etc‘., on the grouho that these documents
are necessary for jusi and propor decision of fhe instant petition. As

the contents of the apphcatlons have been verified through affidavits

by the deponents besides the apphcatlon have not been opposed by
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the respective parties, therefore, both these applications are allowed
and the documents annexed therewith are hereby read as part and

parcel of the instant petition.
4. °  Arguments heard and record perused.

S. The plaintiff of suit No.87/1 was seeking declaration to the
effect that on the strength of deed dated 16.07.1985, which yvas
placed on record as Ex.PW1/1, he is purchased owner of the property
from Amit Hatam. The suit was resisted by the defendants on the
ground that Amir Hatam was not alive as his death was proved to
have been caused during the pending adjudication of suit No.189/1
dated 11.06.1985 hence, Amir Hatam was not alive at-the time of
execution of the deed dated 16.07.1985 (E)t.PWI/l), for which, frorn
the pleadings _of the'parties, issue No.13 was ﬁamed by the learned
trial Court. This issue was decided in negative and it was held that
he was ahve but the pet1t10ners/ defendants have not ﬁled any appeal
or cross objection against the ﬁndmos on 1ssue No. 13 of the learned
trial Court on this ground that suit of the plaintiff was dismissed by
the learned trial Court. No doubt, that the suit was dismissed by the
learned trial Court, against yvhich, the appeal was filed by the
respondent (pla1nt1ff of suit No.87/ l) but when the crucial aspect of
the death of Amir Hat1m was alleged by the petltloners/ defendants
in their written statement and this 1ssue was dec1ded agamst them
then they were legally required to challenge said ﬁndmgs of the
learned trial Court through their cross objection in the appeal of the
respondent/ plaintiff under order XLI rule 22 C. P C but by not doing

so, they cannot press into service the plea taken by them through their
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pleadings (written state;n‘ent).'_;l"here is no cavil vwith the proposition
that when the findings of the Courts below have not been assailed
cither through appeal or cross objection under order XLt rule 22
C.P.C, then in such eventuality the findings of the learned trial Court
or Court of appeal attain finality. It is by now well settled that an
issue decided against a party, if not challenged, shall attained the
ﬁnality. Reliance in this 'regard is -piaced on the cases reported as

“Muhammad Aslam and 2 others V. Sved Muhammad Azeem

Shah” (1996 SCMR 1862) and “Kanwal Nam V. Fateh Khan”

(PLD 1983 SC 53) In the case Muzaffar Khan VS. Sanchl Khan

and another reported in (2007 SCMR 181), wherein it was held

that: -

“7. We have carefully considered through the judgment of the trial Court
and find that the submission made by the learnéd counsel is not without
substance as the petltloner and respondent No.2 utterly failed to adduce amy
cogent ev:dencc in support of their plea. Furthermore, these fmdmgs were
neither assailed. by way of appeal nor through cross objections with the result
that such flndmgs of fact attalned finality. m the eyes. of law, castmg heavy
clouds on the right, interest and title of the petltloner to claim such right or
interest through his brother. Learned counsel rightly contended that since
the petltloner did not assail the fmdmgs of tact as regards his rlght interest
and possessmn of the property in his own rlghts, he could not legally
maintain Civil Rev1s10n before the ngh Court Mr Abdul Qadlr Khan has
drawn our attentlon to the judgment of this Court in the case of Masta v.
Sarang and another PLD 1969 SC261. The precedent relied upon by learned

counsel fully supports hlS view and there can bc no cavnl wnth the proposxtlon

of law lald down by this Court » Rehance 1s placed on the case law as

reported in case PLD 2011 SC 119. .

6. | ‘More-so, issues No. 10 & 11 were also crucial with réspect
to the alleged vendor of the plaintiff, - Amir Hatam, which were

framed by the learned trial Court as under:
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The defendants are deriving title on the strength of deed
dated 11.03.1931, which was placed on record by them as
Ex.DW5/2., the contents whereof reflect that Gul Pir, who was the
owner o f the property, had sold it as described theréin in lieu of sale
consideration of Rs.1,000/- in favour of Qadar Hussan and Bahadar
s/o Hussain. It also appears that earlier, a aispute arose betWéén S;'ibir
Shah s/o Redi Gul and Amir Hétim s/é Huséin and Noor Hassan and
the matter was referred to Jirga. The jirga hgs recommended that two
documents/deeds dated 11.03.1929 were forged while the déed of
1931, which was produced by the son of Qadar Hassan, was correct.
They have also recommended that the deed, through which, the
probérty was sold in favour of Qadar Hassan and Bahadar, is corre<':t
and the property described therein is Q\Qned and possessed prope;rty
of the vendees, with which, Arjumand.and Amir Hatam had got no
concern. The case was decided on 12.02.1968 by the then Political
Agent / District Magistrate, .Malak‘and by acceioting the award of the
jirga and dismissing the suit of Sabir Shah and Amir Hatim, the
decision of Political Agent was assailed before the Cémmissioner
FCR but‘the .revision was dismissed. The" j'iArgzli éWard was placed on
record as Ex.DW5(6, the decision of Po].itiéal Agent as E*.DW5/7,
the copy of decisioﬁ of the revision petiti;m by vCommisAsioner FCR
was placed on record as Ex.DW5/8 and lastly, the 'matter was

brought before the Deputy Secretary Home Department of NWEFP,
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who upheld the judgfn"em-xb.:f' the Political Agent vide order dated
15.01.1974. The decision of the Deputy Secretary-III NWEFP was
placed on record as E*.DW5/9. All these documents were produced
in the statement of Wazir Hassan s/o Ghulam Hassan on 15.03.2004
before the learned trial Court. Though these documents were
objected to by the respondent/ plaintiff but since the attested copies
thereof were produced before the learned trial- Court and beiné part
of the judiciall record, same could not he discarded. It is worth to
mentlon here that another deed dated 11 .03 1931 was also placed oh
record as Ex.DW4/2 and another deed doeument dated 21.05. 1943
as Ex. DW4/3 but neither the original 1hereof nor the attested coples
of the same were produced before 1he Courl thus the Vahdlty of
those documents.could not be adjudged w1thogt any proof in favour

of its beneficiaries.

7. - It also appears from the record that Amir Hatim alongwith
Bahadar and Arjumand had filed- a suit No.198/1 of 1979 against
Ghulam Hasan.s/o Qadar Hassan alongwith-Mst. Hanifa, vx;herein
they were claiming declaration to the effect that they were owners in
possession of 3/4 share in the property and the order passed by the
Assistant Political Agent (APA) and .Commissioner FCR 'are
ineffective upon theh‘ rights. The said suit was:contested by Ghulam
Hasan and others and ultlmately it was dlsmlssed on 30 09 1984 by
the learned Senior Civil Judge, Malakand at Batkhela The dlsputed
question befere the learned c1v.11 Court was the vahdlty of the order
of the APA Malakand dated 31.10.1977. During pending

adjudication of the said suit, the documents Ex.DW5/6, Ex.DWS5/7
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and Ex.DWS5/8 were e{lso scrutinized. After dismissal of the said suit,
another suit was filed by Amir Hatim alongwith others, on the basis
of which, they were once again claiming their entitlement but their
suit was dismissed on 11.06.1985. After remand, the plaintiff
produced some evidence and recorded his statement as APW-1,
wherein documents Ex. APW/1/1 to Ex. APW1/13 were placed on
record. Ex.APWl_/l was the suit betwecn Rahmanuddin'and Hazrat
Gul for recovery of possession through pre-‘emption, Ex.APW1/2
was the amended plaint , Ex. APW1/3 is the copy of the order sheet
dated A12.03.200»0, Ex.APWl/4 is the joint statement of the patties,
Ex. -APW1/6 is the copy of application fori placing on file the list of
legal heirs of Amir Hatarn, Ex.APW1/7 is the'cony of order sheet
dated 0.5.10.19-85 and copy of the judgdnent of the l‘earned District
Judge Malakand in Civil Appeal No.83/13 ol’ 1985 is Ex.APW1/8
while rest of the documents are the order sheets.and wakat_n,amas etc.
These documents V\lere tendered in evidence and_ were relied upon by
the plaintiff/ respondent but none of them ls helpful to the him. The
fate of the deed dated 11.03.1931 has heen decided from all the fora
below and later on it remained in discussion i'n other ciyil litigations.
The learned trial Court, while taking into consideration the evidence
produced by the partles in Juxtaposmon w1th the ev1dent1ary value of
the decision of Political Agent, revisional forum and Deputy
Secretary-III (competent forq as they were), has rlghtly concluded
that the oropeny was sold in favour of .Qa,dar‘ I;Iajs'san and.Bahadar by
Gul Pir, the vendor, and in such an eventuality, when Amir Hakaln

was held to have no concern or interest with the property as reflected
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therein alongwith his brother then he was not'competent to make any
transaction or to execute any document in favour of respondent/
plaintiff Hazrat Gul on the strength of proposition that no one can
transfer the interest of the property of which he is not the owner. A
Latin maxim says: ‘Nemo dat quod non habet’ which means that no
one can glve what he doesn’t have. Moreover, a right cannot be
claimed in case of transfer of property through deceit or without
knowledge of its owner. Reliance' is placed on the ‘cases of

“Muhammad Zafarullah through L.Rs. and others V. Muhammad

Arif through L Rs. and others” [2007 SCMR 5891 and “ he Chte[

Settlement Commissioner, Lahore v. Ra;a Muhammad Faztl Khan

and others” [PLD 1975 S.C. 331], “Lal Din_and_another v.

Muhammad Ibrahim” [1993 SCMR 710}, “Muhammad Younas

Khan and 12 others V. Government of N. W F.P. through Secretary1

Forest an(l A ,grlculture, Peshawar and others” [1993 SCMR 618],

“Govemment of Sindh through the Chzef Secretarv and others V.

Khalzl Ahmed and others” l1994 SCMR 782]] The learned

Appellate Court has also relied upon the documents Ex. DW4/2 and
Ex. DW5/4 dated 11.03.1931 but has held that the descr1pt1on therem
was in respect of the other propertres and Amn Hat1m has transferred
the drsputed property in favour of the pldlntlff however the ﬁndmgs
of the learned appcllate Court ﬁnd no support from the ev1dence on
the record rather the contents of the docurnents Itrs worth to mention
here that the plamtlff has also made a rehanee on the deed of 1931

but the said deed has never been tendered in ev1dence and the
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evidentiary value ther&of has tiot been settled by the learned courts

below.

8. Moreover, on 09.12.2021, this Court, after hearing the instant

petition and keeping in view the issues No.10 & 11 in juxtaposition
with the findings of the learned Appellate Court in first round of
appeal, has needed the appointment of a local commission in order
to determine the property description of the disputed property with
reference to deed dated 11.03.1931 and the decision made on
12.02.1968, and thus appointed a local commission to submit his
report on the following terms of reference (ToRs):

. 1. Whether the property in disputed had been part of the property
acquired by Qadar Hassan and Bahadar vide sale deed dated
11.03.1931, in respect of which decree in their favour had also been
granted by the Political Agent on 12.02.1968 or it has been a property

separate and distinct from the property acquired through the sale

deed.

2. He shall also measure the property through the revenuc staff and
shall give measurement of the property. If the property'consists of

more than one chunk, then the measurement shall accordingly be

| separately given.

3. He Shall also prepare a snte plan of the property showmg its

boundarles and other descnptlon found feasible and necessary by

the Iearned local commission.

Mr. Farid Ullah Khan, Advocate p_foqe¢d¢_d to the spot and
submitted his report on 15.03.2022. On rcce1pt of the report of the
learned local 'comm1551on the pamcs were d1rected to submlt their
objections. His report was objected to by respondents No.2, 3, legal
heirs of respondent No.4, respondent No.5 and legal heirs of Hazrat

Gul, as such, the learned local commission was directed to appear
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before the Court, his statement was recorded as CW-10n25.09.2023,
who was cross examined by the objectors (respondents No.2, 3, legal
heirs of respondent No.4, respondent No.5 and legal heirs of Hazrat
Gul) but despite his lengthy cross examination, he remained
copsistent with his report (Ex.CW1/1), wherein he has reached to the
conclusion that the property in dispute is part and parcel of the sale
deed deted 11.03.1931 and the decree granted by the Political Agent
on 12.02.1968. Keeping in view Vthe eqnsistent statement of the
learned. local commission in juxtaposition with the measurement of
the property on the spot and the sketch p;eparee by him, the report-
e-commissien (Ex.CW1/1) is hereby conﬁrlned and.it is hela that the
disputed properfy is one which was the subjiect matter of the decision
of 1968 and part of the deed dated 1'1.0.3 .-1931, as such, the plaintiff
Hazrat Gul has got no concern with. the diquted property because
the predecessor in interest of Ms# Wa'lla.B‘ibi was not the owner of
the property, hence, she has got no iptereet‘ m the preperty and thqs v
her suit was rightly dismissed by 'the learned courts belopv. T he-deed
through which }Iazrat Gul was claipnirng. pimself to be the oWner of
the property was of po legal effect »because}his. vendor was not the
owner of ‘the property and he could not trensfer the valid title in

favour of Hazrat Gul.

9. It appears that the plaintiff /respondent of the instant petition
and petitioners of connected C.R No.418-P/2010 are in league with
each other. They are being represented by Syed Abdul Haq and Mr.
Abdul Qayum, Advocates, respectively who have admitted at the bar

that during pendency of the suit, the documents have not been placed
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on record as they were-re‘oui‘rﬁed to be produced and at this juncture

when learned counsel for the plaintiff was questioned that the

documents relied upon by the plaintiffi.e., the deed of 1931 was the

part of the suit of 1962, neither learned counsel for the respondent |

nor that of the petitioners of CR No.418-P/2010 could prove the
authenttcity of the document as relied upon by them as to whether
the said document was the part of the suit of 1962 and they have
submitted that through C.M No.42- M/2017, they have submrtted
before this Court to allow them to produce additional ev1dence
however, their submissionA is in negatlort to the provision of order
XLI rule 27 C.F.C wherein one of the 'condition precedent is that
when a document vt/as avdi]able or evideuce was in existence during
trial of the'lis but the sztme has not t.)een. produced, in such an
eventuality, the same could not be allo_wed.to be brought orr record
withirt the purview o.f the additiondl }et/idence by invoking the
provisions‘ot order XLI rule 2? C.P.'C. The parties. and their

predecessors are lltlgatlng agamst each olher for more than four

decades regardlng a dispute, which has already been settled and Am1r .

Hatam was not the owner of the property at the time of execution of

the deed Ex.PW1/1 in favour of the plaintiff Hazrat Gul.

10. Furthermore, the petitioner 'of C.R No.418-P/2010 has
placed on file an attested copy of the order sheet pertaining to the
complaint between Qadar Hasan and Noor Hassan dated 13.09.1943

but since these documents, which were annexed with the C.M were

available . to -the plaintiff and for that mater, -petitioners of CR

No.418-P/2010 but were not produced before the learned trial Court
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even after the remand, fnns;'ngji'ther those documents could be taken
into consideration nor could be relied upon for the purpose of
determination of rights beﬁNeen the parties. At this juncture, learned
counsel for the petitioners of C.R No0.418-P/2010 ha\re madé a

reference of W.P No.131-M/2016 titled “Fazal halim_and others

Vs. Hazrat Gul and others” decided by this Court on 18.(')5.2023 and

submitted at the bar that since the matter has been remanded through
that writ petition to the learned trial Court, thus, any findings in these
petition would affect the proceedings before the learned trial Court
in the said suit between Hazrat Gnl and_' legal heirs of Fazal' Halim.
No doubt, this Court -has a‘llo'wed rhe vrr'it petrrion and haa remanded
the matter to the learned trial Court bedause the plamt was rejected
under order VII rule 11 C.P.C on the ground not falling within the
ambit of non-disclosure of cause of actlon or bar of Jurlsdlctlon. The
property as descrlbed in the deed Ex. DW4/2 and Ex. DW5/4 is the
ownership of the pctitioners, w1th wh1ch the plamtrff Hazrat Gul and
for that matter Rahmanuddin etc., the petltloners of C.R No.418-
P/2010, havc got no concern. Issue No.9 was rn respect of the rights
of the petitipnera of C.R No.418-P/2010, wnich w.as framed by the

learned trial Court that:

uf;tﬁ:,z;b:a.u.é_mlfuml,c.J/'u’/“fb;t;u’;iut_/uwu.;gf,fpu"ufy’
- 0f s a1931/3/11
This issue was required to be proved by the defendants
No.1 to 3 and has been decided against them by the learned trial
Court but they have not challenged the findings of the learned trial

Court elther through appeal Or_ Cross ob]ectlon in the appeal of the
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plaintiff/ respondent andafterthe decision of the learned Appellate
Court, when the petitions were filed before this Court, they have
come to this Court and filed the petition. The findings of the learned
trial Court have attained ﬁnality, thus, the institution of C.R No.418-
P/2010 was misconceived and against the provisions of order XLI
rule 22 C.P.C. Their presence before this Conrt is only to support the
plaintiff Hazrat Gul, who himseli; cou'ld not prove his case‘being
based upon the suit of 1962, whereby Amir Hatam alongwith his
brother has been excluded from the interest in Athe disputed property
as mentloned in the deed, Wthh was the controversy before the
Political Agent and has been decided on the verdict of the j Jrrga The
learned trial Court has rightly appreciated the evidence but the
learned Appellate Court has not only o:verloollced the evidence on
record but the judgment of the learned appellate Court was also the

result of misreading and non-reading of the record.

11. - . Adverting to the fate of C.R No.1584-P/2010, it appears
that through her suit Mst. Wala Bibi was claiming her share in the
property of het father Amir Hatam, the fate of which, was based upon
the deed -relied upon by Hazrat Gul as it has been held in the
preceding Paras that Amir Hatim has got no concern with the suit
property on the strength of the decision of the APA and the deed
relied upon by the predecessor in 1ntcrest of the petltroners then
notwrthstandmg the fact that Mst. W ala Bibi was the daughter of
Amir Hatam and could be held entrtled in the other propertres of her
predecessor in 1nterest but her predeccssor has got no concern wrth

the suit property, therefore, she has got no locus standl to ﬁle the suit.
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Her suit was rightly turneddown by the-learned Courts below and
the learned counsel for pétitioner (Mst. Wala Bibi) has not been able
to point out any illegality, irregularity, jurisdictional defect or
misreading and non-reading of evidence to the interesf of Mst. Wala
Bibi.

12. - - Thus, for the reasons discussed above, the i‘nstant»petition is
allowed, resultantly the judgl;mcnt and decree of the learned appellate

Court is hereby set aside while that of the. learned: trial Court is

herébyir’estor_cd. Both the connected C.R-No.1584-P/2010 and C.R

N'o.4i8-P/201Q, being meritless, are dismissed. No order as to cost.

The requisitioned record be sent back forthwith to the quaftcr
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